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LIMITATION ACT XV OF 1877, SCHEDULE IL, 
ARTICLES 91 TO 93. vom 


In our last number we attempted to find out the sense in which 
the expression ‘ tio set aside’ was used 1n Art. 91 of the Limitation 
Act. We shall now discuss the more important question whether 
that article and Arts. 92 and 93 govern only suits, where tho sole 
relief sought isthe cancellation or setting aside of the particular 
instrument in question, or a declaration that it is not a genuine 
instrument and has no operation as against the plaintiff, or whether 
they apply also to suits for possession of property, tho plaintifi’s 
rights in which would be barred or otherwise affected if the instru- 
ment were genuine or valid and legal; and here, as in our endeav- 
our to understand the meaning of the phraseology of the statute, 
we shall seek help in other articles of the Act. At the outset we 
observe that the literal language of the articles does not apply to 
a suit for possession; on the other hand, Art. 46 provides dis- 
tinctly and separately for a suit ‘by a party bound by such award 
(7, e. award referred to in Art. 45) to recover any property com- 
prised therein’ while Art. 45 provides for a suit ‘to contest? an 
award under certain regulations, This is strong proof that the 
legislature regarded a suit to contest an adjudication and a suit for 
possession ot property affected by the adjudication as distinct 
classes of suits. Article 47 again lays down the period of limitation 
for a suit to recover possession of property comprised in an order of 
® criminal court respecting the possession of property. If the 
expression ‘setting aside’ were intended to cover any relief fol- 
lowing on the setting aside, there is no reason why the language of 
Arts. 46 and 47 should have been made different from that of other 
Articles relating to actions to get rid of the effect of summary orders. 
Now the question is, whether there is any reason for giving to 
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. these Articles a larger effect than the natural meaning of the words 
requires and holding that where the period prescribed by them has 
expired, a suit for possession of the property to which they relate 
will also be barred ? Such a view has been maintained in several 
decisions and the reasoning by which it is supported may be briefly 
stated as follows. ‘I'he property in question cannot be recovered 
unless the instrument be set aside. The Act provides a period of 
three years within whieh a suit should be brought to set aside the 
instrument. Therefore a suit for the recovery of the property can- 
not be instifaged after the expiration of the same period. In Janks 
Kunwar v. Ajit Singh, I. L. R, 15 C, 58, the Privy Council state 
the reasoning thus, “ The immovable property could not have been 
recovered until the deed of sale had been set aside, and it was 
necessary to bring a suit to set aside the deed upon payment of 
what had been advanced.’ A considerable number of cases lays 
down on the contrary that Arts. 91 to 93 and similar Articles of that 
kind refer only to suits where no other relief than the setting aside 
or cancellation of the instrument or a declaration is prayed for, and 
that the object was to provide a short period of limitatien for 
actions where extraordinary equitable relief of a discretionary 
nature such as cancellation, declaration, &c., is songht. The 
decision in Janki Kunwar v. Ajit Singh as a pronouncement of the 
highest tribunal, so far as this country is concerned, would no doubt 
be conclusive, if it could be regarded as laying down a definite rule 
capable of easy application in practice. But as their lordships only 
ruled that where a document affecting a person’s title to real pro- 
perty has to be set aside as a preliminary to recovering possession of 
the property itself, he cannot by omitting to set it aside be permitted 
to obtain possession of the property by a suit instituted after an 
action to set aside the document would be barred, and as we are not 
told when, in their lordships’ opinion, the document should be set 
aside before a suit for possession can be maintained, the question 
seems still to be open to further argument. For ourselves we are not 
able to find any authority for holding that as a rule where the defend- 
ant in a suit for possession of property may set up some instru- 
' ment in answer to the plaintiffs’ claim, the plaintiff must obtain 
a decree setting it aside before he can recover possession. If 
the instrument is one executed by the plaintiff himself, it may either 
be absolutely void owing to legal incapacity on the part of the 
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plaintiff, or want of consideration, or of concensus ad idem or 
illegality, &c., orit may be merely vojdable at his instance, as where 
his consent to the instrument was obteined by coercion or fraud, or 
undue influence, or misrepresentation, or for some other reason. 
In the latter case, the plaintiff, if he # not willing to be bound 
by the instrument, must repudiate it within a reasonable time, 
on failure of which he loses the right to question it, Edwards v. 
Carter, 1898, 1 A. O, 860. There is no particular form in which 
the repudiation has to be made; it, is sufficient if the intention 
not tobe bound by the contract be manifested in gme way or 
other ; if the other party to the contract do not accept the repudi- 
ation but insists that it is binding, even in such cases, the party 
avoiding is not bound to do anything more. If he was entitled to 
repudiate and he carried out his intention in some unmistakable 
manner, the contract would iu consequence of his avoidance cease 
to bind both sides, and could no longer be enforced by his oppo- 
nents. Such was the common law of England, and so far as we 
are aware, it is adopted by the Contract Act, see S. 19. The same 
rule ig equally applicable where the transaction in question is not a 
mere contract, but a conveyance or grant which is necessarily” pre- 
ceded by, and the result of, a contract, as a lease or sale. If there- 
fore A is fraudulently induced by B to make a lease to B, A may 
avoid the lease, and if he does so, B can no longer enforce it against 
him, and they would be entitled to be restored to the position in 
which they were prior to the lease. We are aware of no provision 
inany of the Indian statutes of substantive law showing that the 
law in this respect differs at all from the lawof England. Now 
what is the result? Jf in consequence of the lease, A had put B 
in possession of the demised premises, he would by his repudia- 
tion become entitled to recover possession. 


The common law did not allow A to take any proceedings 
merely to have it decided that he was entitled to avoid the lease, 
and that his repudiation put an end to it. If in consequence of its 
becoming inoperative, he had any rights which he wished to enforce 
through the courts he might do so, but if there was none, he 
could not ask the courts merely to adjudicate on the circumstances 
under which the lease was made, and his right to avoid it. This 
was often a great hardship. The adversary might seek to enforce 
the lease long after its date, when all evidence of the fraud by 
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which he secured it would be effectually effaced, and A might in 
consequence be deprived of the fruits of his repudiation. In such 
cases, the courts of equity interfered to remove the grievance by 
enabling A to take proceedings in the nature of ‘quta lime?’ or 
declarator, whereby he could prove the fraud and get a declaration 
of the invalidity of the lease. Ifthe lease or other transaction was 
evidenced by a.deed ora written instrument, the court of equity 
further caused the defendant to deliver it up and ordered it to be 
cancelled. This is an important branch of the concurrent jurisdic- 
tion of the gourts of equity. The Indian courts from the first exer- 
cised both common law and equitable jurisdiction, and declaratory 
decrees as well as decrees directing cancellation of instruments were 
always passed ; andthe former were regulated and controlled by 
S. 15 of Act VIII of 1859, and subsequently the Specific Relief 
Act codified the whole law as to such extraordinary reliefs. Sec- 
tions 89 to 42 deal with the cancellation of instruments and 
declaratory decrees. The English law provides no limitation for 
such classes of suits, but the courts of equity refused to grant such 
discretionary remedies if the plaintiff did not move the couré with 
promptness and diligence. Laches on the plaintifi’s part was often 
a sufficient answer to such actions; moreover as cquity followed 
the law, the equitable remedy could not be granted after the legal 
remedy was lost. Thus in the illustration, A could recover from B 
the premises leased in a court of law just as if B were a trespasser ; 
and the court of equity could order the cancellation of the lease if 
it were written, or make a declaration of its invalidity at any time 
within the period before which an action to recover the property 
should be instituted, but not afterwards; and the court of equity 
could moreover refuse to interfere if A did not seek its aid with 
due diligence. There is no doubt that the substantive rights in 
the case of a voidable instrument are the same here as in England. 
The court of equity gradually extended its protection not only to 
oases of voidable but also to void agreements and conveyances. 
The ground of interference was the same. The conveyance or the 
agreement was calculated to throw a cloud upon the plaintiffs 
title and might injuriously affect him in many ways, as for instance, 
by making it impossible for him to dispose of it advantageously to 
other persons; or the evidence of the circumstances rendering it void 
might be lost; or if it was a negotiable instrament the defendant 
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might negotiate it and so on. In all such cases, the court made a 
declaration that the agreement or conveyance was void and inopera- 
tive; and after atime of doubt and wavéring decreed also the cancel- 
lation of any instrument evidencing it; and with regard to them as 
to voidable transactions, no express provision is made by the English 
statutes of limitation. In India too, there was no special rule 
of limitation laid down for suits for such discretionary reliefs 
prior to Act IX of 1871; and if we may “be permitted to say so. 
the statute of 1859 was scientifically correct in not enacting any rule 
onthe point. The right to such reliefs is in the mainen accessory 
to other remedial rights which the invalidity, or rullity ofthe 
agreement or conveyance gives to the plaintiff, or itis intended 
merely to enable him to resist the attempts of the adversary to 
enforce an unenforceable transaction. Such right therefore should 
Jast as long as the principal right to which it is accessory lasts, or 
as long as the adversary may attompt to enforce any rights under 
the invalid transaction. We would here repeat once more that the 
substantive law does not require that a person who wishes to aviod 
a transaction, or against whom a transaction which 18 a Jegal 
nullity may be set up, should get the adjudication of a court of 
justice that it is invalid. The expression in some proper and dis- 
tinct mannor of his own intention not to be bound by it is sufficient. 
The imvocation of the assistance of the court is left to his choice. 
lt is a remedy which is entirely in the discretion of the court 
to grant or not; and it is intended only for the gresler protection 
aud security of the other rights of the plaintiff. It is therefore 
proper that there should be no limitation in the case of such 
actions, save such as may apply to the principal right concerned. 
But the Limitation Act of 1871 adopted a different policy as well as 
the Act of 1877. There is no suit, whatever its nature may be, 
which is beyond the pale of limitation, and the pervading spirit 
of the statute is an anxiety to compel diligence by prescribing 
as short periods of limitation as possible. It has therefore pre- 
scribed a period of three years for such suits without reference 
to the limitation prescribed for enforcing the principal rights 
that may be concerned in each case, probably on the ground that 
parties ought to be diligent in asking for such extraordinary and 
discretionary reliefs. But is there anything in the statute to show 
thatit was intended to curtail the period for the enforcement of 
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the principal right also? Is there anything to show that a suit | 
for possession (as in our illustration) should not be permitted 
to be instituted after a sul «merely for setting aside the instru- 
mont would be barred? We think not. On the other hand Arts. 
46 and 47 show that the l&gislature would have employed more 
precise language if it intended to do so. But as we have already 
pointed out, the conclusion that such was the intention of the 
legislature does not geterally proceed on the construction of the 
words in question, but upon a supposed rule of substantive law 
that before recovering possession, the plaintiff is bound to set aside 
the-instrument, or rather to obtain the adjudication of a court can- 
celling it or declaring it invalid. We have attempted to show that 
there is no warrant either in the statutes, or in the principles of 
jurisprudence for this position. A substantive right may depend 
on other substantive rights, but we are not aware that it could be 
conditional on an adjudication by the courts that such other rights 
exist. The right to recover possession may depend on the plaintiff 
having the right to avoid, and his exercising 1t, or upon certain facts 
proving the nullity of the transaction in question, but it cannot be 
conditional on his first getting the courts to say that he was entitled 
to avoid, or that the facts rendering the transaction a nullity existed 
in reality. It follows then that the reasoning on which the Arts. 91 to 
98, or 91 alone as in some cases, are construed so as to bar a suit for 
the recovery of the property concerned is yery faulty. Moreover, 
all these Articles refer only to cases where a transaction is reduced 
to a written instrument. If there be arule of law that a voidable sale 
should be pronounced not binding, or a void sale should be declared 
legally null, before, say, the plaintiff could recover possession of the 
property, why is not a short period of limitation similarly provided 
for obtaining such an adjudication in cases where there is no 
instrament evidencing the sale? Take for instance, @ sale of im- 
movable property for a price of less than 100 Rs. where there is 
no document embodying the transaction. If the vendor’s consent 
has been procured by. fraud and he consequently repudiates it, Art. 
91 will not apply to the case. If he is bound to set aside the sale 
by means of a suit, he would have six years within which to do so 
under Art. 120 of the Limitation Act. If he is not bound to do so, 
why should he be bound to set aside a sale where it is evidenced by 
an instrument ? If he is bound to set. it aside why should he have 
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a longer period within which to do so than in the case of a written 
sale? Again, suppose a vendor who has been fraudulently induced 
to sell, has not parted with the possession of the property. Is he 
still bound to bring a suit to pronounce the sale not binding on 
him within three years? And if heedoes not do so, would he 
afterwards in a suit for possession by the vendee be debarred 
from contending that the sale was voidable and that he had repu- 
diated it in exercise of his right to do so? Apparently according 
to Jugaldas v. Ambashankar, I. L. R, 12 B, 501, he would be 
estopped from raising such a contention. This nfeans that in 
all cases where a person has entered into any transaction, he must 
file a suit in order to avoid or to treat it as void and the purchaser 
would acquire a valid title to the land unless he does so, whilst 
according to S. 28 of the Limitation Act, title to immovable pro- 
perty is not lost unless there has been adverse possession for more 
than twelve years. The courts have however seldom gone to this 
length, (see the judgment of Muthusami Aiyar, J. in Sundaram v. 
Sithammal, I. L. R, 16 M, at p. 315,) though we admit it is only the 
logical conclusion of the opinion put forward in several cases. We 
cannot but think that the error on the part of the courts is in large 
measure due to the unscientific change in the legislation of 1871. 
It is wrong in principle to provide a special and shorter period of 
limitation for suits to set aside instruments or to declare theim for- 
geries, while the rights to property to which those instruments 
relate survive. This led to the enunciation of the strange doctrine 
that when a person enters into any transaction in relation to pro- 
perty, he cannot avoid it where it is voidable without instituting a 
suit for the purpose, and repudiation of the transaction substanti- 
ally means getting the adjudication of a court that he is entitled to 
repudiate it. Another source of the error though we do not see 
much evidence of it in the decisions on the point is probably the 
mistaken analogy derived from other articles where the expression 
‘to set aside’ is used. Where there is a summary adjudication by 
æ court or an executive officer invested with authority to make the 
adjudication, and the decision ig made conclusive by law, subject to 
the right of the party affected by it to set it aside (Arts. 13, 14), it 
follows that the consequential relief obtained by an adversary in 
pursuance of the summary order is a necessary result of the adjudi- 
cation itself, and the person who has lost possession of the property 
im consequence of it, must necessarily set aside the summary order 
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before he can recover the possession he lost in execution of it. This 
is a matter of substantive law,enot of the construction of Arts. 13 
and 14. The distinction bétween these cases and those falling 
under Arts. 91 to 98 is this. A summary decision can be set aside 
only by a court, and no act dfa party affected by it can deprive it 
of the effect which it has in law. On the other hand, an instrument 
executed by a person or a transaction entered into by him, if it is 
voidable, ceases to be Sperative when he has repudiated it; the 
repudiation is not an act to be done by the court, but by the party 
himself and st requires the intervention of no one else. See Shivaji 
Yesji Ohawam v. The Collector of Ratnagiri, L. L. R, 11 B, 429. 
Similar observations will apply to Art.12. Sales held by judicial or 
executive officers have the effect of transferring the ownership of 
the property sold unless and until they are set aside, (only the con- 
stituted tribunals have power to deprive them of their effect in law), 
and one who has lost his possession in consequences of such a sale can- 
not therefore recover it without setting aside the sale by a suit. In 
all these cases, the expression set aside does uot mean recover posses- 
sion pr anything else that the words do not import, but the person 
affected is, aga matter of substantive law, bound to set aside the 
decision or the sale before recovering possession. While these 
Articles may legitimately be referred to, in order to understand the 
meaning of the phrase ‘set aside,’ the rules of substantive law 
applicable to them bear no real analogy to those governing the 
class of cases to which Arts. 91 to 98 are applicable. We have till 
now, to avoid confusion, confined ourselves to cases where the 
instrament in question was executed by the plaintiff. Of course 
the same rule will apply where it was executed by his predecessor in 
interest. But afew words must be said in reference to cases where 
the document is executed by a person in the position of the manager 
of afamily, a guardian, an agent or other person whose acts, under 
certain circumstances only, will bind the plaintiff. With regard 
to these, the decisions have on the whole been to the effect that Art. 
91 will not prevent the plaintiff from bringing a suit to recover the 
property affected after the expiration of the period mentioned 
therein. We have already referred to some of the decisions in 
which it is held that one is not bound to ‘setaside’ an instrument 
executed by a person standing in any of the relationships referred to, 
as the instrument would in law be void where it is not within the 
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powers of the person executing it; and no attempt has been made 
to argue that, as a suit to declare théir invalidity, would be barred 
under Art. 120 after the expiration of six years, a suit to recover 
possession would also be barred after the same period. 


Having thus examined at some length the argument on which 
the opinion that Art. 91 will bar after the expiration of the period 
provided: by it all suits for the recovery of the property to which the 
instrument relates and not merely suits designed for the single 
object of setting aside or cancelling the instrument, its not neces- 
sary to examine the case-law on the matier in detail. Phe decisions 
on the subject are so conflicting that we have cousidered it more 
useful to discuss the question onthe principles on which it must rest 
than to examine the opinions of the judges who have had to consider 
this and other sections. The general effect of the cases may be briefly 
summarised thus. A number of cases lays down that where the 
instrument is one executed or alleged to be executed by the plaintiff 
himself or his predecessor or privy in interest, the plaintiff cannot 
succeed in recovering the property without setting it aside, and 
Art. 91, 92 or 93 bars a suit for recovery of the property after the 
expiration of the three years. A good number of other cases holds 
that Art. 91is not intended to cut down the period of limitation for 
suits for recovery in any case. Stuart, C.J. and Straight, J. took 
opposite views of the meaning of the section in Hezar Dul v. Jadaun 
Singh, I.L. R, 5 A, 76. The suit was ostensibly one for possession of 
certain property aud avoidance of a deed of gift exocuted more than 
three years before the suit by the person from whom plaintiff got 
the property by inheritance. Fraud and coercion were the grounds 
on which the right to avoid the instrument was pnt forward. 
Straight, J. was of opinion that Art. 91 did not apply to sucha 
case. He said, “In my opinion Art. 91 is intended to apply to 
suits ot the kind mentioned in 8. 39 of the Specific Relief Act, and 
to cases where a plaintiff seeks to have cancelled or set aside 
some instrument he has been induced by misrepresentation, con- 
cealment of facts, or other means of a like kind to enter into, 
or where the cancelment or setting aside of an instrument is 
the only relief asked.’ Stuart, O.J., in dissenting from this view 
observed, ‘ But it isthe defendant’s deed of gift, and not any flaw 
in the plaintiff’s hereditary title, or the action of any third party 
under any kind of adverse contract, which stands in the plaintiff's 
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be the 1 recovery by the plaintiffs of the property comprised in the 
deed of gift ... . . The solé and only question therefore, so far as 
relates to the plea of limitation, is simply and only whether this deed 
was a valid and effectual gift of the property comprised in it to the 
defendant Jadaun Singh, and as such the deliberate act and deed 
of Narain Singh, the donor, and no examination of the plaintiffs 
-right . . .. . is in any way involved. And that in my opinion, is a 
uon or state of things provided for by Art. 91 of Sch. Il of , 
Act XV of 877 and not by Art. 144 of the same schedule.” The 
learned judge distinguishes Sikher Chund v. Dulputty Singh, I.L.R, 
5 C, 368 on the ground that there was no question of fraud or coer- 
cion or other circumstances relating to the execution of the docu- 
ment in that case, but the point was whether the instrument executed 
by the manager of a Hinda family was binding on the family or 
not. We take the learned judge to mean that in Sakher Chund v. 
Dulputty Singh, the instrument was void as against the family bnt 
in the case before him the instrument was binding on the plaintiff 
unless fraud or coercion could be proved. In Sobha Pandey v. 
Sahodra Bibi, I. L. R, 5 A, 822, Oldfield and Brodhurst, J.J. obser- 
ved that the suits to which Art. 91 applies are “suits of the nature 
of those referred to in S. 39 of the Specific Relief Act.” The instru- 
ment in the particular case was not executed by the plaintiff but by 
a third person, and they held that the suit was substantially only for 
a declaration that the instrument did not affect his rights to the 
property, but the dictum regarding the class of suits covered by the 
Article is important. Straight, J’s view was followed by Olifield and 
Tyrrell, J.J.in Uma Shankar v. Kalka Prasad, I. L. R, 6 A, 75, 
Where the purchasers of property sold in execution of a decree 
sought to recover property from a mortgagec of the judgment-debtor 
on the ground that the mortgage was collusive and fraudulent, Art. 
91 was held not to apply. The plaintiff no doubt claimed adversely 
to the judgment-debtor charging him with colluding with the mort- 
gagee, and his case therefore was that the instrument as against him 
was void, and not merely voidable, but the decision did not proceed 
on this narrow ground, The learned judges observed, ‘The avoid- 
ance of the mortgage does not necessarily involve the cancellation 
of the instrument. In any case the suit is one for the possession of im- 
movable property, and is governed by the law of limitation applicable 
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the obligation to do so.” It is at the least very doubtful whether 
the Privy Council ruling really supports the view adopted by 
the Allahabad Court. In that case the reversioners of a Hindu 
sued to recover possession of certain property after her death. 
The property was in the possession of a person adopted by the 
widow, who had put him into pogsessiun more than twelve years 
before the suit. The Privy Conncil held that under Art. 129 of Act 
IX of 1871, relating to a suitto set aside an adoption, the suit was 
barred after twelve years from the date of the adoption, ‘Their 
lordships proceeded upon the construction of the words ‘ to set aside 
an adoption’ They considered the phrase to be wanting in pre- 
cision, but from the reported cases in which it was used, they came 
to the conclusion that it wes “a short and familiar way of deserib- 
ing a class of suits well known to practitioners, and spoken of in 
those terms with accuracy enough for all ordinary purposes” and that 
it had been “for many years employed in the ordinary language 
of Indian lawyers to proceedings which bring the validity of an 
alleged adoption under question, and applied quite indiscriminately 
to suits for possession of land and to suits of a declaratory nature.” 
Their lordships then draw attention to the distinction between the 
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language of the Act IX of 1871 on the point and that of Art. 118 in 
Act XV of 1877 “ to obtain a declaration that an alleged adoption 
is invalid or never in fact tpok place.” In a later case which was 
ulso governed by.the Act of 1871, their lordships threw out a 
strong observation that evep under the later Act, the result would 
be thesame. They said ‘it seems to be more than doubtful, if 
these were the words of the statute applicable to the caso, the 
plaintiff would thereby, take any advantage,” Mohesh Narain Munshi 
v. Taruck Nath Moitra, I. L. R, 20C, 487. We think it very doabt- 
ful whethere the Privy Council could be said to have laid down any 
general principle capable of being applied to the construction of 
Art. 91. ‘Their lordships proceeded mainly upon what they con- 
sidered was the accepted meaning of the phrase ‘to set aside an 
adoption’ aud they further considered that the Art. 118 of the 
present Act is substantially tantamount to the same thing. With 
the greatest respect we may be permitted to state that there is a 
strong body of professional opinion in this country, that the ex- 
pression in question has not been understood by lawyers generally in 
the sense which the Privy Council putupon it. But whatever that 
may be, we cannot with the Allahabad Court accept these decisions 
as laying down any general rule, that where adocument or trans- 
action, if true and valid, would bar the right of a plaintiff to recover 
property, a suit for possession must be brought within the same 
time as a smt to set it aside, or to obtain a declaration that it is 
inoperative as against him. It will be noted that the Privy Council 
ruling related to acts not done by the plaintiff or his privy in 
interest, but by a stranger; and that if the rule deduced by the 
‘Allahabad Court were sanctioned by their lordships’ rulings, there 
would be no distinction between a transaction or a document that 
is vad or a document that is a forgery, and a transaction or a 
document that is binding on the plaintiff unless repudiated ; but in 
all cases where the defendant sets up any transaction , that if true and 
valid would be an answer to the plaintiff’s claim, the plaintiff must 
bring a suit for possession within the period applicable to au action 
for declaration or cancellation, thatis, witbin six or three years ag 
the case may be. We think tle decisions in question do not warrant 
such an interpretation. A more important decision ia that in Janki 
Kunwar v. Ajit Singh, I. L. R, 15 C, 58 al ready referred to. There 
the instrument was one executed by the substantial plaintiff in the 
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vase; and it was not void, but ouly voidable. ‘he utmost that the 
cause could be said to decide is that where’ a document has to be 
set aside by the plaintiff, a suit for possassion would be barred after 
the period provided by Art. 91. Butas already observed, their 
lordships do not say in what cases a doaument should be set aside ; 
und anyhow it cannot be necessary to do so, where it is void as 
upainst the plaintiff. 


In the Caleutta High Court also it “has been held though 
not perhaps directly decided that if au instrument or transaction 
be not void as against the plaintiff, but is binding on him, 
unless he avoid it, Art. 91 will bar a suit instituted after the 
time provided by it. In Stkher Chund v. Dulputty Singh, I. L. 
R, ò C, 363 where the suit was by ammor and the document 
executed by the guardian aud treated as void, Garth, C.J. and 
Prinsep, J. observed, “if the guardian has exceeded his authority, 
the instrament is not the act of the minor, and it would not be 
incumbent on him to sue to set asido as in the case of one who 
has hiunself executed uu instriment, the validity of which he 
impugns.” We do not understand the learned judges to lay 
down, that Art. 91 will apply to all cases where a man impugns his 
own instrument including thoso where it may be absolutely void 
owing to illegality, want of cousideration, or other circumstance, but 
only where it is voidable. ‘This ıs the view takon in Raghubar Dyal 
Sahu v. Bhikya Lal Misser, I. L. R, 12 C, 69. There too, the 
point did not arise directly for adjudication, but the court, Field 
und O’ Kinealy, J.J. observed, ‘“ Articles 91, 92 and 118 are parti- 
cularly concerned with instruments or transactious which, if allowed 
to stand unchallenged once they became known, might become 
important evidence against the persons, whose rights they purported 
to affoct. If those persons omit to challenge them within the 
shorter period of limitation alluwed for doing so, they will not be 
precluded from having the longer period of limitation allowed by 
the law for the recovery of immovable property ; but in this latter 
case they will probably have to show that the instrument or trans- 
action which they neglected to challenge, is null and void go far as 
they and their interests are concerned.” In an older case however 
Trilochun v. Nobokuishore Guttuck, 2 C. L. R, 10, it was held that 
the Article will apply only where ‘ setting aside’ the instrument is 
the only object of the suit. ‘I'he suit was for possession, and the 
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ground on which the document set up in defence was impeached 
was that it was vitiated by frand, so that it was only voidable and 
not null ab initio. It was,found however by the court that the 
document was also false. 


In Bombay too, both vtews have prevailed. The point received 
the attention of IVest, J. and Nanabhat Haridas, J. in Boo Jinatboo 
v. Sha Nagar Valab Kanji, I. I. R,11 B, 78. The object of the suit 
was to recover possession of certain lands, notwithstanding certain 
bonds executed in relation to them by the plaintiff. Both frand 
and want af consideration, which latter would make the transaction 
an absolute gullity, were alleged. The judgment proceeded on the 
broad ground that Art, 92, Act 1X of 1871 (corresponding to Art. 91 
of the present Act) applies only where “a bare declaration is asked 
regarding the cancellation ofthe bonds.” They said, “ We do not 
think that Art. 92 of Act IX of 1871 applies to a case like the 
present, in which the remedy sought is the recovery of land alleged - 
to be wrongly withheld from the plaintiffs. Efect can be given 
to the Article in question by applying it to the well known class of 
cases of outstanding intruments by: which, should they pass into the 
hands of av innocent holder for value, such’ holder would have a 
right to recover on them. Should the person who has given any 
such instrument leave it outstanding for any length of time, he 
would evable the holder to raise moner, perhaps, on a false show of 
wealth. Here the defendants hold possession and use the bonds 
taken by them to guard it. The object of the suit is to deprive them 
of that possession and.recover it for the plaintifs.” The learned. 
judges were of opinion that Dakhina Mohun’s case did not affect 
the questicn. We have already seen that in the later case of Jugal- 
das v. Ambashankar, I. L. R, 12 B, 501, the contrary view was held 
in relation to documents which are voidable, even to the extent of 
preventing the privy of the executant from setting up in defence that 
the document was invalid for frand. It is possible, that the instru- 
ment was never repadiated in the case until three years had 
elapsed, and in that case the decision would certainly be unexcep- 
tionable, as the time provided for bringing a suit to set aside an 
instrument must be taken also to limit the executant’s or his privy’s- 
right to avoid. Again in Abdul Ruhim v. Kirparam Daji, I. L. R, 16 
B, 186 the court reiterated the view of West and Nanabhai Hari- 
das, J.J. and said that “it is nows we think, fully settled that they 
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(i.e., Arts. 91 to 93) apply only to suits brought expressly to cancel, 
or set aside, or declare the forgery off some instrument, as in the 
case of Rani Janki Kunwar v. Raja Ajit Singh, I. L. R, 15 C, 58, 
(we do not think the illustration is correct), and that they do not 
apply to suits where substantial relief is prayed and where the 
cancellation or declaration is subservient or merely ancillary and 
not necessary to the granting of such relief.” The allegation in the 
case was that the deeds of gift and sale were éxecuted by the person 
whose preperty the plaintiffs inherited owing to fraud and collusion. 
The court held that if the documents were forgeries or invalid, 
they will be nullities in no way binding on the plaintiff.” This is 
no doubt true, in case of the documents being forgeries, but itis not 
easily intelligible in the case of their being invalid by fraud; and 
we are left in doubt whether the court intended to lay down that 
in the case of voidable instruments also, the plaintiff might ignore 
‘them and institnte a suit for tho possession of the property ; 
especially as in the latest Bombay case, Nubab Mir Sayad Alamkhan 
v. Yasinkhan, I. L. R,17 B, 755, Sargent, C.J., and Oandy, J. seem 
to rule’that where a document is-executed by the plaintiff himself, 
he may be bound to set it aside and a suit for possession after the 
period prescribed for doing so might be barred, see page 756. 


With regard to the Madras court also, we find both views 
enunciated. In Unni v. Kunchi Amma, I. L. R, 14M, 26, Shephard 
and Weir, J.J. laid down that where a document is only voidable, he 
must first obtain its cancellation before seeking to recover the pro- 
perty to which it relates, but in the case of void instrnments this is 
not necessary ; see also Nugathal v. Ponnusami, I. L. R,13 M, 44, and 
Anantan v. Sankaran, I. L. R, 14 M, 101; and the learned judges 
were of opmion that Jagadamba Chowdhrani v. Dakhina Mohun, 
L. R, 183 I. A, 84 had no bearing on the case. In Sunduram v. Sith- 
ammal, I. L.R,16 M,81t1, Muthusami Aiyar, J. enunciated a wider 
rule. The suit was for possession. Defendant claimed under a con- 
veyance executed by one of the plaintiffs. ‘The courtfound that the 
conveyance had been obtained by fraud and was supported by no 
consideration. On the latter ground, the instrument was void 
altogether; but the learned judge said, “Iam of opinion that 
Art. 91 is not applicable to suits in which the substantial relief 
claimed is the recovery ofland.’..... “ Again Art 91 describes 
the suit to which it is applicable as one in which the relief claimed 
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is the cancellation or the setting aside of an instrament, and does 
not in terms apply to a suit*for possession in which an averment 
regarding an outstanding instrument is made by way of confession 
und avoidance in order to prevent the defendant from setting it up _ 
as an answer to the claim.” Best, J. however decided the case on 

the mere narrow ground that the instrument in the case was void 
for want of consideration, | 


The review of the cases we have made shows that in the case 
of an instrument executed by the plaintiff or his privy which is 
binding on® him until it is avoided or repudiated, in almost all the 
High Courts, opposite views have been laid down with regard to 
the supposed necessity of setting aside the document by a sait 
and the consequent result of Art. 91 in barring suits for possession 
instituted after expiration of the time for setting aside the instru- 
ment. But on the whole the predominant opinion probably is that 
where the instrument is not quite void as against plaintiffs, Art. 91 
will in effect bar a sait for possession, not instituted within the 
time prescribed by it. Whether the courts would’ be prepared to 
sayssimilarly that where a voidable transaction is oral, it must 
similarly be set aside within six years under Art, 120 and a suit 
for possession after that period would be barred, we cannot tell, 
bui logically they would seem to be bound to hold so. Where the 
docnment is void, on the whole the weight of anthority is in favor 
of the position that it need not be set aside as pointed out in our 
former paper, althongh in cases where the instrnment is the plain- 
tiffs, there is some slight tendency in some cases to hold that it 
may have to be set aside, see Nabob Mir: Sayad Alamkhan v. 
Yasinkhan, 1. L. R, |7 B, 755; the judgment of Best, J. in Sunda- 
ram vy. Stthammal, I. L. R, 16 M, 811; and the construction put 
upon the Privy Council ruling in Jagadamba Chowdhrani v. Dakhina 
Mohun by the Allahabad High Court in Hasan Ali v. Nazo, 
I. L. R, 11 A, 456 would lead to the conclusion in all cases alike of 
void and voidable instruments and transactions not evidenced by 
instruments, a suit would have to be brought within three or six 
years, as thecage may be, to get rid of their effect, and that a suit for 
possession of the property after that period would always be barred. 
Such a construction however, the Bombay court refused to adopt 
in Boo Jinatboo v. Sha Nagar Valab Kanji, I. L. R, 11 B, 78 and 
the Madras court in Unni v. Kuncht Amma, I. L. R, 14 M, 26. In 
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cases Where an instrument void as against the plaintiff has been 
executed by a stranger, whether he be an agent ora guardian, or 
the manager of a Hindu family, or,one standing in any other 
similar relation to the plaintiff, the decisions are almost uniform 
that such an instrament need not be seb aside, except in the single 
case of documents relating to adoption, with regard to which the 
Privy Council has laid down a sweeping rule that they cannot be 
impeached at all except within the time pwrescribed by Art. 118- 
We have already indicated that our own opinion which we can- 
not entertain without great diffidence under the cirtumstances, 
is thet these Articles do not apply to any suits where the plaintiff 
seeks to recover possession of property. Whether we are right 
or wrong, we think the confusion which these Articles and other 
analogous ones which we have referred to have created, makes it 
imperative that the legislature should make a clear declaration with 
regard to their purpose and meaning and modify their language so 
as to remove the ambiguity and obscurity. On a matter of limita- 
tion more than on any other it is necessary that the law should be 
clear and simple; and we cherish the hope, that steps may be 
taken to remedy the defects we have ventured to point out. ° 


THE RIGHT TO PRIVACY. 


” The extension and development of the law of individual rights 
has become a study of absorbing interest since the late Sir Henry 
Maine traced the history of many modern legal conceptions to the 
earliest records of juristic thought in Ancient Greece and Rome. 
From the time that he gave his labours to the world, a large body 
of workers in the domain of jurisprudence are devoting their atten- 
tion to its study as a progressive science. While the demands of 
a progressive society compel a shifting of the ancient boundaries 
of rights and duties, a historical grasp of legal ideas liberates the 
mind of the jurist from the conventions and artificial trammels 
peculiar to each age and facilitates a recognition of new rights. 
Starting from the conception of corporeal property we have arrived 
at the notion of incorporeal rights and the law has come to recog- 
nize property “in the products and processes of the mind, as works 


of literature and art, goodwill, trade-secrets and trade-marks,” 
i B 
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The law has also accorded its protection to the free and undisturbed 
pursuit of one’s calling which is the means of acquiring pro- 
perty. We have again, beginning with the notion of a right to per- 
sonal safety and to personal freedom, advanced to the recognition of 
a right to the society of gertain relations and to freedom of con- 
tract. The scope of personal immunity has been extended beyond 
the body of the individnal to his reputation. Thoughts, emotions 
and sensations have agquired legal recognition in certain respects 
The progress of civilization is forcing into prominence the necessity 
for recognising and giving adequate protection ta new rights. To 
quote fronf an article in the 4th Vol. of the Harvard Law Review, 
p. 195, “ Instantaneous photographs and newspaper enterprise have 
invaded the sacred precincts of private and domestic life and numer- 
ous mechanical devices threaten to muke good the prediction that 
what is whispered in the closet shall be proclaimed from the house- 
tops. For years there has been a feeling that the law must afford 
some remedy for the unauthorized circulatior of portraits of private 
persons.” Messrs Warren and Brandeis have in the course of a 
very able review demonstrated in the article we have already 
referred to and from which we shall make no apology to quote 
very largely, the necessity for the recognilion of the right to 
privacy. There is no decided case in the English reports in which 
the right in question has obtained distinct acceptance. In a recent 
American case, Schuyler v. Curtis, Judge Obrien has accepted the 
position contended for by Messrs Warren and Brandeis. In an action 
for an injunction to restrain certain enthnsiasts from setting up a 
bust after her death, of one Mrs. Schuyler who was largely interested 
in private charities, though she had never entered public life, Judge 
Obrien granted the injunction on the ground that she was a pri- 
vate character and that there was a rght to privacy entitled to 
protection. The English case of Monson v. Tussaud which is an 
action for. an injunction against the exhibition of au effigy of 
the plaintiff in waxwork and an account of which has recently 
appeared in the English Law Journal raises the question and the 
decision of the judges is awaited with great mterest. There are 
of course English cases which vaguely shddow forth a principle 
which, therc is good reason to believe, is not much removed from the 
right to privacy. “The legal doctrines relating to infractions of 
what is ordinarily termed the common law right to intellectual and 
artistic property, are, it is believed, but instances and applications 
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of a general right to privacy.’ In the case of Millar v. Taylor, 
4 Burr, 2,362, Mr. Justice Yates said, ‘Ideas are free. But while 
the author confines them to his study hey are like birds in a cage 
which none but he can have aright to let fly, for till he thinks 
- proper to emancipate them, they are'under his own dominion. It is 
certain every man hasaright to keep his own sentiments, if he 
pleases ; he has certainly a right to judge whether he will make them 
public or commit them only to the sight of hisefriends. In that stute, 
the manuscript is in every sense his peculiar property and no man can 
take it from him, or make any use of it, which he has no? authorized 
without being guilty of a violation of his property. And as every 
author or proprietor of a manuscript has a right to determine 
whether he will publish it or not, he hasa right to the first publica- 
tion .? Whether the intellectual product is a piece of poetry, a play 
put upon the stage, Mavklin v. Richardson cited Ambl, 695, a manu- 
script copy of a history laut to a friend, Duke of Queensbury v. Sheb- 
beare, Copinger‘on copyright, p. 8, a lecture delivered to an audience, 
Abernethey v, Hutchinson, 3 L. J, Ch, 209 and Nicols v. Pitman, 26 
Ch. D, 874, a letter written to a friend, Gee v. Pritchard, 2 Swans, 
402, a doctors recipe for a disease, Yovall v. Winyard,1J.&W, 
394, a secret in the compounding of a medicine, Morrison v. Moat, 9 
Hare, 241, or a gallery of etchings made by a person, Prince Albert 
v. Strange, 1 Mac & G, 25, the owner is entitled to an injunction 
restraining the unauthorized publication of it. Apart altogether 
from the Copyright Acts which only apply to works published, the 
judges answered the question put to them by the House of Lords in 
Donaldson v. Buckett, 4 Barr, 2408 that at common law the author 
of any book or literary composition had the sole right of first print- 
ing and publishing the sume for sale and might bring an action 
against any person who printed, published, and sold the same with- 
out his consent. The ground of the protection afforded has been 
variously stated by judges in differeut cases that the injunction is 
directed against a breach of trust or confidence by the publisher 
ke having obtained knowledge of the intellectual product while in 
a position of confidence, that it seeks to prevent a breach of an 
implied contract on the part of the publisher not to publish, or that 
there is a right of property which needs to be protected. It is 
impossible to accept these explanations as altogether satisfactory 
in all the cases we havc enumerated. What right of property is 
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there in a collection of gems ora gallery of etchings that entitles the 
owner to prevent the publicafion of a descriptive catalogue ? And 
yet in Prince Albert v. Styange, the court issued an injunction 
against a publication of a catalogue of a collection of etchings made 
by her Majesty the Queen and the late Prince Consort. Is it a right 
of property in one’s personal appearance that entitles the person to 
prevent the publication of a photograph? Pollard v. Photographic 
Co., 40 Ch. D, 345» If the photographer could be restrained 
from selling copies where the person had consented to sit for a 
photograph? would the latter be less entitled to protection where 
the photograph is taken without his consent? It is not on the 
ground that the publication of the photograph isa libel that the 
injunction can be rested, for the photograph may be worthy of all 
commendation as that of a handsome personal appearance. The 
theory of breach of confidence although the circumstances of 
Abernethy v. Hutchinson, 8 L. J, Ch, 209, Tuck v. Priester, 19 
Q. B. D, 689, and Pollard v. Photographic Co., 40 Ch. D, 345 
enabled the court to mvoke it successfully is inadequate for restrain - 
ing the publication of a letter by a stranger or by the addressee 
who was in no position of trust at the time of the receipt of the 
letter or the publication of a trade-secret where the knowledge 
was surreptitiously obtained. Whether the work is literary or 
artistic or common place, whether the product of labour is intellec- 
tual or tangible property, the common law recognizes the right of 
the owner to protection against publication. The Copyright Acts 
are levelled against the reproduction of published works but do 
not prevent a publication of an abstract, a catalogue, or digest, for 
such works “ may be liable to be translated, abridged, analysed, 
exhibited in morsels and complimented.” But the protection afforded 
to unpublished products is greater. The Vice Chancellor Knight 
Bruce said, in Prince Albert v. Strange, 2 DeGex & Smale, p. 689 
«I claim leave to doubt whether, as to property of a private nature 
which the owner without infringing on the right of another may 
and does retain in a state of privacy, it is certain that a person 
who without the owner’s consent, express or implied, acquires a 
knowledge of it can lawfully avail himself of the knowledge so 
acquired to publish without his consent a description of the property.” 
In appeal, the Lord Chancellor, Lord Cottonham, said that ‘ privacy 
was the right invaded in the case and that a man was entitled to 
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be protected in the exclusive use and enjoyment of that which was 
exclusively his,’ To quote again from Méssrs, Warren and 
Brandeis, ‘ the protection ‘afforded “by the common law to the 
author of any writing is entirely independent of its pecuniary 
value, its intrinsic merits or of any intention to publish the same 
and of course also wholly independent of the material, if any, upon 
which and the mode in which the thought or sentiment is expressed.” 
The proper ground upon which the right to protection for thoughts 
and sentiments expressed in words or in writing or in works ot 
art must rest is that there is a right to privacy against he infringe- 
ment of which the law must afford relief. If there is a right to pri- 
vacy for thoughts, feelings and sentiments, it is entitled to protection 
whether they find expression in writing, speech or conduct. As 
observed in the article froin which we have quoted so largely 
already, “ If the invasion of privacy constitutes a legal injury, the 
elements for demanding redress exist, since the value of mental 
suffering caused by an act wrongful in itself is recognized as a basis 
for compensation. The right of one who has remained a private 
individual to prevent his public portraiture, presents the simplest 
case for such extension ; the right to protect one’s self from pen-fort- 
raiture, from a discussion by the press of one’s private affairs, would 
be a more important and far reaching one. [f casual and unimpor- 
tant statements in a letter, if handiwork however inartistic and 
valueless, if possessions of all sorts, are protected not only against 
reproduction but against description and enumeration how much 
more should the acts and sayings of a man in his social and 
domestic relations bo guarded. from ruthless publicity,’ when all 
the appliances of civilization are tending to make a knowledge ol 
euch man’s belongings the property of the public and the feelings of 
man become more sensitive to publicity require even greater protec- 
tion than his physical safety. ‘The absence of malice and the 
truth of the publication can bf course be no defences to an action 
for the gist of the complaint is the fact of the publication itself. 
As pointed out by Judge Obrien in the case of Mrs Schuyler there 
is nothing to prevent the publication of matter of public or general 
interest or where the owner has himself published it or impliedly 
sought publication by inviting the public attention by his conduct. 
According to the maxim whit jus tbi remedium, the recognition of 
the right involves a remedy for its violation which may be damages 
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for the breach or an injunction to prevent the infraction of the 
right. 


It may seem intolerable that any thing said or done by any 
individual should be so far protected that any communication of it 
by the hearer or observew which is not expressly or impliedly 
authorized or justifiable as privileged, should be deemed to be a 
violation ot a right. It has also to be considered whether any 
repetition will amount $o a sufficient publication so as to constitute 
au invasion of the right to privacy. It way be that we shall have 
to recognisee the uecessity of special damage which may include 
injury to the feelings, to render the publication actionable. But we 
can feel no doubt as to the recognition of the right itself. 


NOTES OF INDIAN CASES. 

Appandai v. Srihari Joishi, I. L. R, 16 M, 451. Obscurity is a 
very ordinary virtue of our Statutes. S. 622 of the Civil Procedure Code 
empowers the High Court to revise the decision of a court in certain 
cases where no appeal lies to the High Court against the decision. But 
the section does not say what are the courts whose decisions are liable 
to revision under this section. If we assume them to be those*whose 
decisions are usually lable to appeal to the High Court, we are still not 
much better, because S. 584 merely tells us that a second appeal will he to 
the High Court ugainst the appellate judgments of courts subordinate 
to the High Court, and we are not informed what courts are subordinate 
to the High Court, and S. 540 does not help us. “But we think that 
S. 622 was probably not intended to confer on the High Court any 
jurisdiction to revise the adjudication of courts not subordinate to it. 
The Charter givos the High Court the power of superintendence only 
over courts subject to its appellate jurisdiction. As the principle of 
law is that aright of appeal does not exist unless expressly given, it 
would seem to follow that only where appeals ordinarily lie to the High 
Court (or toa court subordinate to it) against the decisions of a court, 
can it be said to be subordinate to it, and the power of revision will also 
similarly not exist except in auch cases. Tho Collector under the 
Rent Recovery Act istmadé subordinate to the High Court in some 
respects, but S. 76 seems to support the opinion of Muthusami Atyar and 
Best, J.J. that the High Court cannot revise an order of ejectment 
passed by a Collector. 

Kerala Varma Valiya Rajah v, Siani? L. R, 16 M, 452. 
We have beforo had occasion to 1efer to careless reporting of cases by 
tho Madras Reporter, but wo have not come across such « grossly 
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erroneous head-note as that in the case under notice. The case docided a 
point on which there is a considerable eonflict of rulings, viz., whether 
an application by a decree-holder for payment to him of money already 
realised towards satisfaction of the decree is a step in aid of execution 
80 as to give the decree-holder a fresh period of limitation; see Fazal 
Imam v. Metta Singh, I. L. R, 10 C, 549, Venkatarayalu v. Narasimha, 
I. L. R,2 M, 174, Paran Singh v. Jawahir Singh, I L. R, 6 A, 366 
Koormayya v. Krishnamma, 3 M. L. J. Rep., 296 The head-note is that. 
an application in execution for the attachment of a debt which is dis- 
missed for non-payment of process fees is a step in aid f execution. 
There is not the slightest reference to the latter point in tRe judgment, 
and it is hard to conceive that anybody could require authotity for it. 


Sankaran v. Krishna, I. L. R, 16 M, 456. A clear enunciation of 
what will be enough to make possession which was originally permissive 
or derivative adverse is very much required in the present state of the law. 
Cana person who comes into possession of properties as an agent make 
his own possession adverse by setting up an independent right in him- 
self and repudiating the title of his principal ? Muthusamt Atyar and 
Handley, J.J. have decided in the present case that he could, and rely on 
Balwant Rao Bishwant Chandra Chor v. Purun Mal Chaube, L. R, 10 
I. A, 90 in support of their position, but the latter case only decided that 
a right to the office of trustee may be barred by limitation and did not 
deal with the question whether derivative -possession can be converted 
into independent possession by the assertion of an untrue title. S. 201 of 
the Contract Act enacts that an agency may terminate by the ngent 
renouncing the business of the agency; but can it terminate where the 
agent does not renounce the business which his agency casts on him, but 
merely asserts that he is principal ? We are rather inclined to think that 
this will not make`his possession adverse and that a suit for accounts 
_ against him Will lie even after the expiration of 12 years from the time 
of his setting up a title in himself, provided the agency has not come to 
an end within one of the modes provided by the Contract Act. 


Queen Empress v. Nagappa, I. L. R, 16 M, 461. This is another 
instance of careless reporting. Thereis a clear distinction between giving 
sanction to a person to prosecute another and the court itself sending the 
porson under S. 476 to a Magistrate for being tried for an offence. In 
the case in question, a Head-assistant Magistrate took proceedings against 
a person under S. 476, but the reporter tells us that the Magistrate sanc- 
tioned his prosecution under 8.195. Shephard and Best, JJ. hold that under ° 
S. 476 a court is empowered to send a suspected person for trial before 
the nearest Magistrate whether the Magistrate is otherwise competent 
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to try the case or not, because the section does not require that the 
nearest Magistrate should be competent to try it. Shephard, J. says “ the 
substitution of the descriptiom ‘nearest’ for ‘having power to try’ is signi- 
ficant.” But what reason could the legislature have for empowering 
Magistrates to try such cases respective of the ordinary rules regarding 
the forum ? The learned judges seem to have overlooked the second 
paragraph of the section which lays down that tho Magistrate to whom 
the case is sent may transfer it to some other competent Magistrate. 
The other word other seems to show that the case must be sent in tho 
first instance also to a competent Magistrate, that is under the ordinary 
rules as to jurisdiction. Moreover, suppose a Civil Court, say in the 
Tanjore District, send the accused for trial to n sab-divisional Magistrate 
of Trichinopoly as being the nearest Magistrate. How is the Magistrate. 
to exercise his powers of transfer under S, 192, seeing that the tiansfer 
must be to a Magistrate subordinate to him and one at the same time 
competent to try the case? None of his subordinates is competent, and 
hence the power of transfer conferred by the second paragraph of S. 476 
would be practically useless. 


Queen Empress v. Paranga, I. L. R, 16 M, 463. It is not often 
that reported cases furnish illustrations of the necessity of separating 
revenue and magisterial functions, but here we have an instance. A 
double functionary in order, we suppose, to answer the exigencies of his 
revenue duties summoned a witness to appear before him as a Magistrate 
at a place not merely distant from the court-house, but not situated in 
British India at all. The witness was to attend somewhere in Cochin 
territory. Characteristically unable to sympathise with the difficulty of 
the witness he determined to punish the disobedient one under S. 174 of 
the Penal Code,but what does not generally happen happened in this case ; 
the law happened to be in favor of the accused. Tke High Court held 
that supposing the witness was bound to obey the summons to appear 
in foreign territory, the disobedience must be taken to have occurred 
outside British India, and that the Magisirate had no jurisdiction to 
take cognisance of it; the learned judges were also of opinion that under 


S.174 the place where a witness is summoned to attend must be in -~ 


British India. We have no doubt the double-faced officer would have © 
been glad ifthe High Court had found itself able to find or make a 
fiction that wherever as a matter of fact a witness may be ordered 
to attend, that place must always according to legal construction be 
taken to be the place where the Magistrate ought to hold his court and 
not the place where he in reality may hold it. 


Papireddi v, Narasareddi, I. L. R, 16 M, 464. There is no doubt 
that under S. §4 of the Transfer of Property Act, the property does 
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not pass until the vendor has executed a registered conveyance in 
all cases where the consideration excegds Rs, 100. But this does not 
affect the relation between promisor agde promisee according to the 
rules of the law of contracts. One of such rules we take to be that the 
promisor is not entitled to restitution of eny money paid or property 
delivered in pursiance of the contract unless he can show that for 
` some reason or other, he can no longer be required to carry out the 
whole of the contract. Where a vendor has pyior to the execution of 
the sale-deed put the intending vendee in possession of the property 
in pursuance of the contract for sale, how can he seek to recover 
back the possession unless he.can show that he is no longer bound to 
fulfil the terms of the contract? In the case in question the vendor 
alleged grounds which if true would free him from the obligations of 
the contract,.but the District Judge held they were not true. The 
High Court did not go into the question, but reversed the decision 
on the ground that the property had not passed to the vendee and 
consequently the vendee could not keep possession of the property 
although he might be entitled to specific performance of the contract 
for sale. : 


Mahomed Abdul Hai v. Gujraj Sahai, I. L. R, 20 O, 826. 
When the certificate of unpaid demand describes as debtors the former 
proprietors of land, a sale of property cannot affect the right of the 
present proprietor although the demand had been served upon him. 
Their lordships of the Privy Council granted a declaration that the sale 
was invalid. They would also seem inclined to hold that if the arrears 
had really been pd before the sale the Collector would have no right 
to sell the prope: ty as for an arrear and the sale would be altogether 
invalid. See Baz) Nath Sahu v. Lala Sital Prasad, 2B. L. R, F. B,,1, 
Lala Mobaruk Lal v. The Secretary of State for India, I. L. R, 11 C, 200, 
Venkata v. Ohengadu, 1. L. R, 12 M, 176. 


Ismail Ariff v. Mahomed Ghous, I. L. R, 20 C, 834. The plain- 
tiff who has no title to the property but has been merely in possession 
eof for six years is entitled to a declaration of his right to possession 
inst a trespasser under S. 42 of the Specific Relief Act. 38. 9 of 
the A4 which limits the period to six months within which a plaintiff 
dispossessed may recover property even as against the true owner, does 
not affect the right to recovery or to a mere declaration even though more 
than six months have elapsed, as against. anybody who is not the true 
owner or one deriving title from him. The language of Sir Richard 
Couch however in delivering the judgment of, the Privy Council is 
somewhat unhappy. He says that “the possession of the plaintiff was 

4 
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sufficient evidence of title as owner against the defendant.” But 
as the High Court had found that the plaintiff had no title, which finding 
was not reversed by their lardships on appeal, the only ground on which 
relief could be granted to the plaintiff was that mere possession gives 
a person the right to be majntained in possession as against every per- 
son except the owner or one claiming through him; see 3 M. L. J, p.9 
et seg. It ought not to be possible after this decision of their lordships 
to misunderstand the decision 1 in Wise vy. Ameerunnissa Khatoon, L. R, 7 
I. A, 73 as the High Courts have sometimes done. 


Nilmoni Singh Deo Bahadur v. Chunder Chowdhry, I. L. R, 
20 O, 847. °The rule that concurrent findings of fact will not be interfered 
with by their Lordships of the Privy Council on appeal, covers a case in 
which although the findings are concurrent, the reasons that lead to 
those findings are different in the two courts below. To use the language 
of Lord Watson “It cannot detract from the weight of concurrent 
findings of fact, that different courts in arriving at the same result upon 
the same evidence have not been, influenced by precisely the same 
considerations.” Wedo not think however that this case affects the 
decision of Ghose, J. in Ashghar Reza v. Hyder Reza, I. L. B, 16 C, 287, 
where that learned judge held that the rule 48 to concurrent findings 
did “not apply to a case where the findings of fact of the first court were 
dissented from by the appellate court but the result was the same in 
consequence of a finding upon a fresh question of fact untouched by the 
Court of First Instance. Tle sameness of result, he said, did not involve 
an ‘‘affirmance of the decision ” within S. 596, Civil Procedure Code. 


Girish Chunder Ghose +. The Queen-Empress, I. L. R, 20 C, 
857. A person cannot be both prosecutor and judge. The explanation 
to 8, 555 makes it perfectly clear that the personal interest which dis- 
qualifies a person to be judge is not necessarily interest as a private 
individual, The cases on the section are collected in Prinsep’s notes to 
S. 555 of the Criminal Procedure Code. 


In the matter of Bolye Chund Dutt, I. L. R, 200, 874, The 
facts of this case are not clear. It appears from the statement of facts 
made by the reporter that the judgment-debior was declared an ingol- 
vent although this does not appear from the judgment of the learned 
judge. If he was declared an insolvent he was entitled to a discharge 

under S. 341. And the last Clause of 8. 341 precludes his re-arrest. In 
this view of the facts we fail to see any difficulty in this case. But if 
the judgment-debtor was not declared.an insolvent, then the discharge 
not being under §. 34] the last Olause does not apply. The reasoning 
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of Petheram, C J. in the Secretary of State for India in Council v. Judah, 
I. L. R, 12 O, 652, no doubt warrants the position that however the 
judgment-debtor might have obtained hfs*discharge there could be no 
re-arrest. That learned judge even goes the length of holding that 
where there has been one arrest, thore coufd be no second arrest. This 
18 however against the view of the Madras High Court in Subba v. 
Venkata, I. L. R, 8 M, 21. 8. 341 would seem to suggest discharge 
under the section as alone precluding re-arrest inder the decree. 


Arunmoyi Dasi v. Mahendra Nath Wadadar, I. L. R, 20 C, 
888. Letters of administration with will annexed were “granted to a 
person as a residuary legatee. The widow of the testator who unsuccess- 
fully opposed the grant filed a suit for the construction of the will. Was 
the character of the applicant as residuary legatee decided in the former 
proceeding 83 as to be res judicata in the suit ? The proceeding for letters 
of administration was not a suit and therefore S. 13, Civil Procedure 
Code, has no application. But S. 41 of the Evidence Act renders the 
adjudication as to the genuineness of the will conclusive. Any deter- 
mination that the applicant was a residuary legatee cannot have the 
force of res judicata in a suit because that adjudication was not in a suit, 
nor was it such as had a conclusive effect under S. 41 of the Evidence 
Act, The learned judges say that the determination was only incidental 
and could therefore not have the force of res judicata, We confess 
we are unable to understand what they mean by an incidental deter- 
mination. Ifthe determination as to the applicant being a residuary 
legatee was that of a necessary issue in the case, the decision would not 
be incidental. 


Beni Pershad v. Parbati Koer, I. L. R, 20 O, 895. The decision in 
Suraj -Bunst Koer’s case, L, R,6 I. A, 88 is followed by the Calcutta High 
Court when they hold that if in execution of a decree against a father 
of a Mitakshara family an attachment is made which subsists at the 
time of the father’s death, the sons can be proceeded against under that 
attachment. If there was no attachment subsisting itis settled law that 
although the sons may be sued again, the decree against the father 
cannot be executed against them, Hanumantha v. Hanumayya, I. L. R, 
ð M, 232, 


Chukkun Lal Roy v. Lolit Mohan Roy, I. L. R, 20 C, 906. The 
rule established in the Tagore case is re-affirmed, that a gift to A for 
life and after him to his sous, grandsons, é&c., in succession and on failure 
of male issue at any remote time, in favour of Bis valid only to the 
extent of A’s life estate. The creation of a new line of devolution, is 
invalid and the gift over dependent upon its validity is alike invalid. 
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A more important question touching the scope of Art. 120 of the 
Limitation Act is dealt with by the learned judges at p. 925 of the 
report. Does a suit for declaration of the plaintiff’s rights under a will 
fall within Art. 120? It has appeared to us very doubtful whether a 
suitfor a mere declaration, net dealt with by any other article, should be 
' treated as dealt with by Art. 120. Declaration being merely an equitable 
relief ancillary to the primary remedies recognized by the law, it seems 
to us that a suit for declaration should never be barred where a suit for 
the primary remedy would not lie, unless of course where for special 
reasons the law makes special provision for certain kinds of declaratory 
relief as in articles dealing with declaration that an adoption is invalid or 
that an alienation by a widow is not binding on the reversioner. But 
the language of Art 120 pr oviding a period of six years for “ any other 
suit” creates some difficulty. We think however that as pointed out by 
Ghose, J. the right to a declaration is a continuing right. You can 
maintain a suit for declaration against any person interested to deny 
your right, see S, 42 of the Specific Relief Act, and can therefore institute 
it so long as the primary remedy is not barred. We have no doubt 
that if the true principle on which suits for a mere declaration are 
allowed to be instituted had been recognized, the legislature woald not 
havé used languages which is altogether misleading in Art 120. 


Ram Harakh Rai v. Sheodihal Joti, I. L. R, 15 A, 384. We 
are inclined to doubt the correctness of this decision. If the plaintiff 
chooses to base his claim upon his title to the property, we see no 
reason why the court should give him relief on the ground that he was 
unlawfully dispossessed within six months before suit. The suit under 
S. 9 appears to be peculiar in several respects. It 1s confined to a claim 
for possession and there is no appeal from the decree. While the policy 
of the law may be in favour of preventing violent dispossession by giving 
a summary remedy irrespective of title, there is no reason why, when 


g 


the party dispossessed does not rely upon dispossession within six months . 
but upon his title, the legislature should provide a remedy for the plain- ’ 


tiff in spite of himself. The splitting of the decree for the purpose of 
an appeal upon a portion of it is not likely to have been contemplated. 
There is of course no particular form necessary for a suit under S, 9 and 
if the plaintiff will agree to confine his prayer to Possessicn the court may 
be justified in grantiny the indulgence. 


J. J. Guise v. Jaisraj, I. L. R, 15 A, 405. We quite agree that 
there is po question of jurisdiction to call for interference under S. 622 
if an erroneous order is made by a court below under S. 281, Civil Pro- 
cedure Code. But we think the courts are limiting the scope of S. 622 
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unduly. They say that if relief can be had -in any other way, as by a 
fresh suit or by an appeal from the finab decree when an interlocutory 
order ıs complained of, S. 622 cannot be invoked. We have thought 
“that courts had gone a little too far in extending the words ‘“ where no 
appeal lies to the High Court’ so as to fnean ‘i where no appeal lies 
whether from the order complained of or from the decree in the suit in 
which, the order is passed,” see In re Nizam of Hyderabad, I. L. R, 
9M, 256, Ohattar Singh v. Lekhraj Singh, I. Le R, 6 A, 293, Motilal 
Kashibhas v. Nana I. L. R,18 B, 35. But the present decision rests 
upon a ground which goes even further. ° 


Naik Parsotam Ghela v. Gandrap Fatelal Gokuldds, I. L. R, 
17 B, 745. This case illustrates the proverbial danger of a claim to an 
ell npon the concession of aninch. The defendant having acquired a 
prescriptive right to allow the branches of his trees to overhang the 
plaintiff’s land laid claim to an accessory right to go on the latter’s land 
for the purpose of picking the fruit off the overhanging branches. The 
claim was rightly disallowed by the judges who held that the latter 
right could not be said to be accessory to the former in the sense of being 
within the limits of that right. 


Nabab Mir Sayad Alamkhan v. Yasinkhan, I. L, R, 17 B, 755. 
Where a person seeks to set aside a conveyance executed by him and to 
recover possession of the lands conveyed, the Bombay High Court agrees 
with the Madras High Court (Sundaram v. Stthammal, I. L R, 16 M, 311, 
in holding that Art. 91 of the Limitation Act is not applicable. The ratto 
dectdendt however is different from that adopted in the earlier case of Boo 
Jinatboo v. Sha Nagar Valab Kant, I. L. B,11B, 78. The ground on 
which the learned judges proceed is that possession was not obtained by 
the defendant under the instrument sought to be set aside. For our 
part we prefer the reasoning in the earlier case which has been adopted 
by Muthusumt Aryar, J. in the Madras case referred to. We have dis- 
cussed the question at length in our leader on the scope of Articles 91 
to 93 of the Indian Limitation Act, see 3 M. L. J, 887. 


Manilal Rewadat v. Bai Rewa, I. L. R, 17 B, 758, The devolu- 
tion of stridhan is a subject of much intricacy and obscurity in the Hindu 
Law and is perhaps the least satisfactory portion of Mr. Mayne’s treatise 
on Hindu Law. And notwithstanding the very luminous and elaborate 
exposition of the subject by Mr. Justice Gurudas Banerjee, there are parts 
of the subject upon which it ig not possible to ventnre upon a con- 
fident opinion. One of such questions is the question of the devolution 
of non-technical stridhan under the Vyavahara Mayukhain Bombay. It 
is a treat tous to read the judgments of Mr. Justice Telang and none 


80 ' THW MADRAS LAW ‘JOURNAL. [vor. Iv. 


has given us greater pleasure than the one above in which he discusses 
the question referred to withethat spirit of unflinching thoroughness 
which is characteristic of him. Dissenting from the views of Messrs 
Mayne and West hecomes to the conclusion thatthe phrase “sons and 
the rest” in Chap. IV, S. 10¢ placitum 26 of the Mayukha means merely 
sons, grandsons and great grandsons and is not intended to include the 
compact series of heirs beginning with the wife &c. He holds that after 
the sons, grandsons ang great grandsons are exhausted, the subsequent 
heirs to non-technical stridhan are the same as those for technical 
stridhan. Qn this view the husband is shut out from the line of succes- 
sion to the non-technical siridhan of his wife. Mr. Justice Banerjee 
would seem?’ to incline to the view of Mr. Justice West and let in the 
husband to the place which the wife would have occupied. 


+ 


NOTES OF ENGLISH CASES. 


British South Africa Company v. Companhia de Mocambique, 
1893, A.C, 602. The Supreme Conrt of Judicature has no jurisdiction to 
entertain an action to recover damages for a trespass to land situate 
abroad. i 


* Milson v. Carter, 1893, A.C, 638. Where in an order granting leave 
to appeal to the Privy Council, the Supreme Court failed to make a pro- 
vision in accordance with the order in Council of the 13th June 1853 
that the costs “should abide the result of the appeal in case the appeal 
should be dismissed for want of prosecution” and the appeal.was dis- 
missed for want of prosecution under Rule V of the order, held, that the 
respondent should apply to the Supreme Court to correct its order by 
directing in accordance with its manifest intention that costs should 
abide the result of the appeal and, in the event of such application 
being refused, should apply for special leave to appeal from such refusal. 


Midgley v. Midgley, 1893, 3, Ch, 282. An executor who pays a 
debt barred by limitation is not asa general rule guilty of devastavit. 
But when there has been a judicial decision declaring that the debt is 
barred and irrecoverable, the executor has no right to pay the debt, `- 


If in an action against several executors they plead different pleas, 
that which is most to the advantage of the testator should be received, 


In re Plenderleith, 1893, 3 Ch, 332. Where a lunatic’s estate is 
in the hands of the court, the court will sanction his maintenance out of 
the income and capital even though the capital may become insufficient 
to pay his judgment-creditors who have obtained charging orders on 
the fund. - i 


PART I. | THE MADRAS LAW JOURNAL. 31 


In re Head. Head v. Head, 1893, 3 Ch, 426. Where after a 
deposit of a sum of money with a firm bya customer one of the partners 
dies and after his death the customer withdraws a portion of the money 
and receives a fresh deposit note for the remainder from the surviving 
partner, the receipt of the fresh deposit note is now in itself sufficient 
evidence of novation to discharge the original debtor from liability, when 
the giving of fresh deposit notes to customers who withdraw portions of 
their deposits is only a convenient and customagy way of writing off 
a part of the debt due from the firm. 


Goodier v. Edmunds, 1893, 3 Ch, 455. (1) A power 8f sale which 
is to come into operation beyond the period of a life in beiug and 
twenty-one years after, offends against the rule against perpetuities, AS 
it would enable the donee of the power to vest in a purchaser an estate 
in fee simple after the expiration of the prescribed period. A testator 
cannot escape from the rule against perpetuities by vesting in his trus- 
tees an imperative instead of a discretionary power of sale. (2) There 
is no difference between a trust for sale and a power of sale in regard 
to the rule against perpetuities. (3) The invalidity of a trust for 
sale will not affect the interests of the beneficiaries for the purpose of a 
divisior among whom the property is directed to be sold. (4) Nothing 
short of an absolute and effective trust for sale can in equity create a 
conversion of realty into personalty. 


In re Beaumont, 1893, 3 Ch, 490. The change in the domicil of a 
fatherless infant which may follow from a change of domicil on the 
part of the mother is not to be regarded as the necessary consequence of 
a change of the mother’s domicil, but as the result of the exercise by her 
ofa power vested in her for the welfare of the infants, which in their 
interest she may abstain from exercising, even when she changes her 
own domicil. 


Richardson v. Methley School Board, 1893, 3 Ch, 510. Under 
the Elementary Education Act, 1870, under which a member of a school 
ceases to be a member if he “absents himself during six successive 
months from all meetings of the board, except from temporary illness or 
other caupe to be approved by the board,” it was held that the board 
could not declare a member who has absented himself on account of ill- 
health to be in default and elect a new member in his place without 
giving him an opportunity of defending himself. 


Monntagu v. Forwood, 1898, 2 Q.B,350. The plaintiffs who acted 
for the owners of a cargo employed B. & C., as their agents to collect from 
underwriters contributions in respect of a general average loss. B. & C, 
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not being brokers employed the defendants who were brokers to collect 
the money and they did so. ,The defendants did not know, nor was 
there anything to lead them fo suppose that B. & C. were not acting 
as principals in the matter and they believed B. & C. wore acting as 
principals. At the time they received the money there was a debt due 
to them from B.& C Held, that the defendants were entitled to stand 
in the position in which they would have stood if B. & C. had really 
been principals and that consequently they were entitled to set off against 
the demand of the plaintiffs for the money they had collected the amount 
due to them from’ B. & OC. 


In re Vansittart. Ez parte Brown, 1893, 2 Q. B., 377. Although 
8. 47 of the Bankruptcy Act 1883 (46 and 47 Vic., ch. 52) declares a 
voluntary settlement void as against the trustee in bankruptcy if the 
settler becomes bankrupt within two years after the date of the settle- 
ment, yet the title of a bona fide purchaser without notice of the settle- 
ment, froma beneficiary under it, is good as against the trustee. 


In re Brall. Ex parte Norton, 1898, 2 Q. B, 381. The term “void”, 
in S. 47 of the Bunkruptcy Act 1883 means only voidable and a bona fide 
purchaser for value from the donee under such a voluntary settlement 
a8 ig referred to in the previous note has a good title against the trustee 
in bankruptcy even if he purchased with notice that the donee claimed 
under a voluntary settlement. 


Soar v. Ashwell, 1898, 2 Q. B., 390. A trust-fand hela by trus- 
tees under a will was entrusted by them to a solicitor employed as solicitor 
to tho trust to be invested. The solicitor invested. it and afterwards 
recovered it and distributed one moiety among the beneficiaries but 
retained the other moiety. In an action against the personal De saa 
tives of the solicitor who had died, more than 12 years after the recovery 
of the money by the solicitor, claiming an account of the money retained 
by him, held that he must be considered to have been in the position of 
express trustee and therefore tHe lapse of time was no bar to the action ; 
by Lord Esher, M. R, and Bowen, L. J. because he received the money in a 
fiduciary relation and as trustee for his cllents the trustees; by Kay, 
L J., because he, though a stranger to the trust, had assumed to act and 
had acted as trustee and received the money under a breach of trust in 
which he concurred. 


Per curiam: Where a person has assumed either with or without 
consent to act as a trustee of money or other property, or where a person, 
has knowingly assisted a nominated trustee in a fraudulent and dishonest 
disposition of the trust property, limitation cannot be set up as a defence 
to an action for the recovery of the property. 
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Hannay & Co., v. Smurthwaite, 1893, 2Q. B., 412. The several 
shippers of different shipments of cotton shipped in the same ship for 
carriage from and to the same places, baving joined as plaintiffs, in one 
action claiming against the ship-owners upon the bills of lading given 
to them respectively damages for short deliveries, held by Lord Esher, M. 
E and Kay, L. J., (Bowen, L. J., dissenting) that they were entitled to do s0 
subject to the power of the court if it should subsequently appear that any 
of the claims could not conveniently be tried with the others, to order 
that separate trials should be had or to make such other order as might 
be convenient or necessary for the separate disposal thergof. 

Budden v. Wilkinson, 1898, 2 Q. B, 432. In an petion for tres- 
pass in which the defendants pleaded a right of way, the plaintiffs filed 
an affidavit of documents in which they specified a particular bundle 
containing a particular number of documents initialled and numbered 
which, they alleged, related solely to the plaintiff's case and not to the 
case of defendants nor tended to supportit. The plaintiffs claimed pri- 
vilege. , On an application by defendants for an order for a further affi- 
davit, held that the afidavit was sufficient as it contained a sufficient des- 
cription for identification. Taylor v. Batten, 4 Q. B. D, 85 followed. 

"Semble: that the documents were privileged from production (Bewicke 
v. Graham,\7 Q. B. D, 400)}and that it was not necessary that the affidavit 
should state that the documents did not tend to impeach the plaintifi’s 
title. a 
In re Weare, 1893, 2 Q. B, 439. A solicitor had been summarily 
convicted of allowing houses of which he was the landlord to be used by 
the tenants as brothels. Held, that a solicitor may be struck off the roll 
for an’ offence which has no relation to his character as a solicitor, the 
question being whether itis such an offence as makes a person guilty of 
it unfit to remain a member of the profession. Conviction for a criminal 
offence primå facte makes a solicitor unfit to continue on the roll: but 
the court has a discretion and will inquire into the nature of the crime 
and will not es a matter of course strike him off because he has been 
convicted. Held also, that the nature of the offence in this case was such 
that the solicitor ought to be struck off. 


Per Lord Hsher, M. R,and Lindley, L.J: “ He is struck off the roll ; 
but if he continues a career of honourable life for so long a time as to 
convince the court that there has been a complete repentance, and a deter- 
mination to persevere in honourable conduct the court will have the 
right and the power to restore him to the profession.” 

Oriental Steamship Company v. Tylor, 1893, 2 Q. B, 518. A 


cargo was shipped under a charter-party which contained the following 
5 


° 
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clause, “The freight to be paid as follows :—One-third on signing 
bills of lading and the remainder on unloading, in cash.” Bills of 
lading were to be signed within twenty-four hours after the cargo was on 
board. After the commencement of the voyage and before bills of lad- 
ing were signed, the vessel sank and the cargo was lost. The charterers 
thereupon refused to present bills of lading for signature and the 


shipowner sued them forbreach of the charter-party in 80 refusing. 
$ 


Held, that the loss of the cargo did not relieve the charterers from 
their liability toepresent bills of lading and that the shipowner was en- 
titled to recove? damages equal to the amount of the advance freight. 


Harris v. Beauchamp Brothers, 1893, 2 Q. B, 534. The fact that 
one of the members of a partnership which is sued in the firm name, is 
an infant, does not prevent judgment being obtained against the firm and 
execution from issuing thereon against the property of the partnership. 


In the Goods of Hine, 1893, P.,282. When a will gave the 
widow an estate for life and the remainder to the two sons of the testa- 
tor and she applied with the consent of the eldestson but without notice 
to the younger, who was abroad, for probate, held, that probate might 


be granted to her on her giving security for one-third of the personal 
estate to cover the share of the younger son on intestacy. 


In the goods of Anstee, 1893, P., 283. The signature of the 
testator and the attesting witnesses appeared at the bottom of the first 
page of a will, immediately after an unfinished sentence which was 
completed overleaf on the second page; held, that probate might be 
granted of the first page. 


Bernstein v. Bernstein, 1898, P., 292. Held by the Court of 
Appeal that condonation by the husband of the wife’s adultery with one 
person is not avoided by the fact that she had previously to the con- 
donation committed acts of adultery with another person of which he 
was not aware; and that, although at common law condonation by the 
husband of an act of adultery was no bar to an action for criminal 
conversation against the adulterer but only went in mitigation of dam- 
ages, the case is different under the Divorce and Matrimonial Causes 
Act, 1857 ; and where, on a petition for divorce and for damages against 
the co-respondent, a divorce is refused on the ground that the adultery 
has been condoned, the petitioner is not entitled to a judgment even 
for nominal damages against the co-respondent, but the petition will be 
dismissed and the petitioner may be ordered to pay the co-respondent’s 
costs. 
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MISCELLANEOUS. 

We beg to acknowledge with thanks the receipt of the following 
legal publications::— ° 

The Canada Law Journal for December (in exchange). 

The Canadian Law Times for December (in exchange). 

The Green Bag for December (in exchange). 

The Western Law Times for December (tn exchange). 

The American Law Review for oy (in exchange). 

The Harvard Law Review for December (tn exchange). 

Best on Evidence, Eighth edition—Sweet and Maxwell, Ld. 

Digest of Criminal cases—Cranenburgh. 

Mr, Hukm Ohand, Judge, Oity Court, H yderabad, Deccan, writes 
to us :— 

“ I have read with pleasure your article on res judtcata in the issue 
of your journal for November and agree with you as to the incomplete- 
ness and difficulty of the rule of res judicata as enacted in this country, 
as you will find from the preface ot a work ou the subject which I am 
now passing through press and hope to publish next month. I will just 
say a few words as to the conclusive effect of findings on Jaw to which 
you have referred at some length. 
| “You may have cited the decision reported in I. L. Ry 11 M 
393* also in support of your view, but even in India the weight of autho- 
rity is against that view. The Calcutta High Court (in Full Bench) 
and the Panjab Chief Court also have decided against it in Gowrtkoer v. 
Audhkoer, I. L. R, 10 O, 1087+ and “Mahommad Rustom Alt Khan v. 
Mahommad Azmal Ali Khan, 1882, P. R. Cir: No. 64, As to the rule of 
. the American Courts, you have merely given a quotation from Bigelow’s 
work on Estoppel apparently from some old edition of the work. The 
passage is however given on p. 39 of the latest edition of the work. 
Dr. Bigelow however so far from being against you is about the only 
text-writer whom you may have quoted in support of your view, and on 
page 100 he appears to restrict his general remark you have cited, and 
says that the law applied in the first suit must be accepted so far as the 
conclusiveness of the facts decided in the first suit is concerned and no 
further. The Albama Supreme Court also has taken a view rather for, 
than against you, as you will find on referring to a later case reported 
in 65 Als. 358. The weight of anthority in the United States also is 
decidedly against that view. Mr. Herman has laid down the opposite 

FH There is un Obter dictum of Muthuswami Atyar, J. who was & party toile 
decision in Parthasarads v. Chimakrishna, I. L. B, 5 M, 304.—Hd. 


+ The subject matter of the two suts was the same in this case and there would 
of course be an estoppel in respect of every question decided in the prior suit.—Hd. 
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rule on page 100 of his commentaries. Mr, Wells in S. 219 of his work 
talks of the validity of a contract being res judicata, Almost every text- 
writer has taken the same view. *The same view has been repeatedly 
taken by the Highest Courts also? I may refer to the well known case . 
of Lawrence v, Milwaukee reported in 45 Wis., 308, The New York Sup- 
reme Court said in Davies v. Mdyor, 93 N. Y, 250, that the doctrine of 
res judicata would apply conclusively even if the issue were one of law. 
In Lorillard v. Olyde, 122 N. Y, 41, finding ina former auit as to the 
divisibility of a contract wes held to be res judicata even though the 
finding was wrong, and the subject matter of the two suits different. 
Mr. Justice Vana in delivering the judgment of the Court observed, ‘ Its 
unity or divisi¥ility was directly at issue in the action pleaded as a bar, 
and every matefial question of fact or law involved in an issue must be 
regarded as determined by the final judgment in the action.’ The 
United States Supreme Oourt in R. R. Co. v. K. R. Co., 20 Wall, 137, 
held the same with reference to the construction of a document also ; 
and that view is enunciated by Mr, Wolls in 8. 878 of his work. Most 
of these and other cases are referred to and discussed in my forthcom- 
ing work on res judicata. To avoid a general misconception on w point 
of such every day importance you may publish this letter in the next 
number of your journal.” l : 


Police—Hatracting confesstons:—Mr, Justice Cave thus expressed 
himself with regard to police evidence on a recent occasion: ‘Itis the 
duty of police constables not to get evidence by cross-examining a pris- 
oner and asking questions, but to depose to the facts. I have a great 
distrust of these things, and the system is carried on in this country to 
a very wrong extent. It is monstrous the way in which the police con- 
stables in this country try to extract confessions out of prisoners.’ There 
is much truth in the remarks of the learned judge, for ever if there 18 & 
doubt as tothe propriety of a given course of action, it ought to be | 
solved in a manner favorable to a prisoner. Mr, W. S. Gilbert says 
rightly that ‘A policeman’s lot is nota happy one.’ Ifhe attempts to 
get evidence ont of a prisoner he is reproached for excess of zeal ; andif 
he fails to obtain convicting evidence he may loge his reputation for 
intelligence with some of his superiors.— Law Journal, 


Sir George Lewis :—He first briefed Sir Charles Russell on behalf 
of Mr. Labouchere in a newspaper libel case, and he regards him as ‘the 
greatest advocate’ of his time. ‘I knew both Serjeant Ballantyne and 
Serjeant Parry when in their best days practising- at the Old Bailey. 
Ballantyne was.famous for his power of cross-examination and Parry for 
his advocacy, but I question if they would be succéssful to-day.’ 
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Speaking of Mr. Labouchere, whom he called the ‘ Napoleon of litigants,’ 
he remarked, ‘ No litigant has been more successful than he, except that 
he has been left to pay some £s. 20,000 in corte, ’— Law Journal. 

Duenas verdict : —Mr. Thomas M. Cooley speaking on the Ad- 
ministration of Justice in the United States oftAmerica in Civil Cases, 
. said that the most important change likely to be brought about speedily 
seemed to him to be such a modification of the jury system of trial as 
would dispense with unanimity in rendering a verdicg, and admit of the 
reception of the conclusion reached by some specified majority of the 
panel as the legal finding and that there was already consideralle legis- 
lation in that direction.—(Law Journal). We seem to move muck faster 
in this country. A-majority of six out of nine is sufficient in the High 
Court, but the judge must agree with that PR if the verdict is 
to be opọrative. 

Criminal law—Defilement of girl between thirteen and sixteen years of 
age—Indictment of girl for aiding and abetting :—‘‘The prisoner, Jane 
Tyrell, was indicted for that she unlawfully ‘did aid, abet, counsel, and 
procure’ the commission upon her by one Thomas Froud of a misdemea- 
nour, under section 5, sub-section l of the Criminal Law Amendment 
Act, 1885. „A second count charged that she ‘did unlawfully solicit and 
incite’ the said Thomas Froud to commit the misdemeanour. The ques- 
tion for the opinion of the court was whether it is an offence for a girl 
between thirteen and sixteen years of age to aid and abet a male person 
in the commission of the misdemeanour, or to solicit and incite a male 
person to commit it. 

The court (Lord Coleridge, O.J, Mathew, J., Grantham, J., Law- 
rence, J., and Collins, J.,) held that as the Criminal Law Amendment 
Act, 1885, was passed in order to protect girls up to the age of sixteen, 
and as it contained nothing as to aiding, abetting, or inciting, the indict- 
ment could not be sustained, ane the conviction must be UBE l 
Journal. ' j 

Criminal Lnw—Jurisdiction—Shooting at another : —Defovdant while 
standing in Sonth Carolina shot at, but missed, a man who was in 
Georgia. Held, defendant had committed the crime of shooting at 
another in Georgia. Simpson v. State, 17 S. E. Rep., 984 (Ga.) 


The ground of objection taken by defendant’s counsel was that the 
bullets took no effect in Georgia. This objection would not seem sonnd, 
as it is clearly abreach of the peace of the State of Georgia to fire 
bullets into it, whether any one is hit or not. The interesting question of 
a double crime is raised here. There is little authority on the subject, 
but it seems probable that defendant could be indicted in South Carolina 
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for an attempt to kill. Brown on Jurisdiction, 92—Harvard Law 
Review. * 


Mandamus—Munictpal Boards :—Held that it is the better practice 
to join, as parties defendants in mandamus, all the members of the board 
which, by a vote of the majority, has been placed in the position of a 
recusant body, although the minority has shown an entire willingness 4 to 
do the act required. The members of a co-ordinate body of the: “city. 
government which is not recusant should not be made parties defendants. 
eee v. Newell, 27 Atl. Rep., 110 (Me). 


Beth propositions are thoroughly reasonable. The practice of treat- 
ing theeecusant body as a whole, apart from the individual disposition 
of its members, is more in accord with strict governmental relations, than - 
the contrary view, which is well ‘stated in Lamb v. Lynd, 44 Pa. 
St., 385—Harvard Law Review, ? 


Municipal Uorporattons—Laability jor tort :—The city of Brooklyn, 
baving control of the general subject of the discharge of fireworks, / 
granted a permit to one A. In the course of the discharge, the plaintiff's 
house was injured by the negligence of A. Held that the city was liable 
_ whether its act in this particular case was ultra vires or not, for it was 
in the power of the city to act in regard to such a matter. Spetr v. Oty 
of Brooklyn, 84 N. E. Rep., 727 (N. Y.) 


The general statement iņ regard to the liability of a municipal cor- 
poration for ultra vires acts is undoubtedly correct; but it may be doubt- 
ed if the city is liable at all in sucha case as this. Soe Hill v. Boston, 
122 Mass, 844 ; Lindley v. Salem, 137 Mass, 171; 2 Dillon on Municipal 
Corporations, Sections 965, 966, in which the distinction is made that 
@ municipal corporation is liable for injuries when acting in its corporate 
‘ capacity,—-t.¢, when it is intidently benefited, —but npt whenit is 
acting purely for the benefit of the public, whether voluntarily, or 
because of an obligation imposed in its charter. This distinction cortain- 
ly applies to this case, and it is submitted ihat this decision is erroneous, 
Lincoln v. Boston, 148 Mass, 578, is directly conira to the principal 
case.—Harvard Law Remew. 


The Madras Zap Jomm. 
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- LEGISLATION IN THE IMPERIAL COUNGIL. 


m 


We have more than once called attention to the unsatisfactory 
character of legislation in this country, and if we do so again, it is 
from no carping spirit, but from an earnest desire for improvement 
in the efficiency of our legislative machinery, Whatever difference 
of opinion there may be in England as to the desirability of 

- codification, there can be none as to its desirability in this country 
where a system of law mostly alien has to’ be administered mostly 
bya native judiciary with the assistance of a native bar. Prepon- 
derating as are the arguments for codification in any country, they 
are conclusive with regard to India. The Government of this country 
has wisely adopted the policy of codification and it is therefore bound 
to adopt such methods as will securé the greatest possible benefit 
from its policy. It is not possible by a single legislative effort to 

| produce laws which shall be perfect in provision for the various con- 
tingencies that may arise, or in clearness and precision of expres- 
sion. The experience of judges and of the profession will be con- 
stantly revealing deficiencies, uncertainties, and incongroities in 
the law. - Judge-made law is irrepressible. The legislature boils it 
down and makes a code of it, and thinking that it has all been 
satisfactorily disposed of, hopes for a little rest, when off it starts 
again with as much vitality as ever on its course of disclosing the 
deficiencies and deformities of statute law. The legislature has 
therefore to be constantly on the alert and take a good stride every 
now and then in the shape of corrections, explanations and additions 
to overtake the tortoise of judge-made law. We have four High 
Courts administering law in the country, and not to speak of diver- 
gences of views between them, they are constantly putting forth a 

„mass of decisions and our reports are growing in number. The 

legislature must arrange to have all this mass of legal literature 
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regularly digested and secure the services of competent draughtsmen 
to frame the necessary amexdments or rules, 


The various High Coufts also owe an important duty to the 
country to bring to the notice of the Government from time to time 
all matters in which they consider the legislature should interfere 
to rectify or explain the law. It would be well, if the Government 
asked the High Couyts to submit their suggestions in this direction 
once every year or six months, And when the Government takes 
the amendment of any act in hand, it must amend it in all parti- 
culars in which an amendment has been shown to be necessary 
instead of undertaking piecemeal amendments. The motto of our 
Government however has been ‘sufficient unto the day is the 
evil thereof.’ If a hundred sections of an Act stand in need of 
amendment, our Government selects two or three of them alone for 
amendment and leaves the rest for future operations. Not merely 
has the legislation of the last few years been of this hand-to-mouth - 
character, but it has also been distinguished by clumsiness and in- 
eptitude. The Suits Valuation Act and many another Act passed in 
recent years stand forth as monuments of clumsy legislatioh. We 
may illustrate our remarks by a reference to the Civil Procedure 
Code which was passed in 1882 and with regard to which there 
have been no less than five amending Acts and a sixth measure 
has just been passed by the Supreme Council. Our complaint is 
not about the mere number of the amending Acts, but about the 
piecemeal character of the various amending Acts, none of which 
` has dealt exhaustively with all the points on which up to the date of © 
its enactment experience had shown the necessity for amendment. 
The latest enactment is the measure introduced by tne Hon. Dr. 
Rasbbehary Ghose for the purpose of affording an opportunity 
to judgment-debtors to save their immovable properties after an 
execution sale. Property sold in execution and especially immovable 
property rarely fetches an adequate price. ‘The jadgment-debtor has 
the privilege under the new section of applying within thirty days 
to get a sale of immovable property set aside on his depositing 
in court for payment to the decree-holder the amount due under the 
decree with costs and interest and for payment to the purchaser a 
sum equal to five per centum of the purchase-money. He will how- 
ever lose this privilege if he applies to set aside the sale on the ground 
of irregularity. The object and provisions of the Bill command 
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our full approval. What we fail to understand isthe selection of 
this single matter for amendment. Ona rough calculation of the 
cases cited in Mr O’Kinealy’s Commentaries on the Civil Procedure 
Code, we find over 7,500 cases quoted in the book. This is surely 
some evidence of the fact that there are very many matters in which 
the Code requires clearer expression, or alteration, or further provi- 
sion. We ourselves have referred to hats of these matters on 
a former occasion (2 M. L. J, 178) and shall reter to a few more now. 
S. 584 of the Code lays down under what circumstances a second 
appeal would lie to the High Court. A substantial error or defect 
in procedure which may possibly have produced error or dofect in 
the decision of the case upon the merits is made a ground of 
second appeal. But what the High Court is to do in such a case 
is nowhere laid down, Under 8. 587 the provisions of Chapter XLI 
are made applicable to second appeals. Turning to Ss. 562 to 566 
we find that they do not meet all the difficulties which arise in the 
case, unless we hold that the High Court can enter into the 
evidence. Suppose the Lower Appellate Court has refused to 
consider certain documents or to listen to the arguments of counsel, 
it is clearly guilty of an error of procedure. The High Court can- 
not remand the case, because the Lower Court has not disposed of 
the case merely upon a preliminary point. Section 566 will not 
apply because the Lower Court has not omitted to frame or try any 
issue or to determine any question of fact. We are then driven to 
the dilemma of holding either that the High Court can enter into 
the evidence as ona regular appeal and determine the case itself, 
or that though the High Court is competent to entertain a second 
appeal, it is powerless to do justice.* The Privy Councilseems 
inclined to regard the High Courts as impotent in such cases and 
their opinion, though not amounting to a decision, has really struck 
the High Courts with impotency (see Venkata Varatha Thatha 
Chariar v. Anantha Chariar, I. L. R, 16 M, 299). We consider 
it also necessary that in cases in which the lower appellate court 
differs from the first court on a finding of fact, the finding should 
be open to review by the High Court. 


“Again , the distinction between remanding a case under S. 562 
and referring issues to the lower court for trial under S. 566 is a 


+ We have on a former occasion pointed out that this difficulty will not exist cf the 
words as tar as may be in S. 587 be given their due &ffect, and the power of remand of 
the High Court be taken to be larger than those of Lower Courts Sec. 8. M. L. J., p. 171. 
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needless and vexatious complication. If the lower court has omitted 
to frame or try any issue, theeappellate court may under S. 566 send 
down issues for trial. If+the lower court has disposed of the suit 
upon what is called a preliminary point, and its decision is reversed 
on appeal, the appellate court may remand the caso under S. 562 for 
determination of the other issues. 8S, 564 provides that there shall 
be no remand excepkas provided by S. 562. ‘The technical mean- 
ing attached to the word remand is not borne in mind even by High 
Court judges and we often find cases remanded where they can 
only be referred under S. 566. If instead of acting under S. 566 
the court acts under S. 562, un appeal lies against the order and the 
appellate court has to solemnly determine under which of the two 
sections the lower court should have been asked to determine the 
issues. The only practical difference between the procedure ander 
the two sections is that if the case is remanded, the party who is 
dissatisfied with the decision of the lowor court upon the remand 
will have to put in a fresh appeal paying fresh stamp duty, whereas 
in the other case the appellate court continues to be seized of the ap- 
peal and can dispose of all matters in dispute, as soon as thé lower 
court sends up its findings. The question what is 4 preliminary 
point is also one which gives not a little trouble to judges and the 
profession. The waste of judicial energy and the waste of litigants’ 
time and money for which this diversity of procedure is responsible 
ought to be stopped by the repeal of 8.562. Again S. 622 of the 
Code requires to be amended so as to place larger powers of revi- 
sion of the decisions of Subordinate tribunals in the hands of the 
High Court than are now held to belong to it. Section 539 of 
the Code has been the subject of conflicting Full Bench rulings and 
according to the latest ruling in Madras, a suit to dismiss a trustee 
must, where the value of the trust property is within the jurisdic- 
tion of a District Munsif, be brought in the District Munsif’s Court, 
and a suit to appoint a trustee in his stead after he has been dis- 
missed, in the District Court. Where an application is made to 
the court under S. 525 to file an award and objections are raised, 
different views are taken as to the course to be followed; one 
view being that the mere raising of the objections precludes the 
court from filing the award, another view being that the court 
should inquire whether the objections are prima facie good, and 
a third view being that the court mist decide upon the validity 
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of the objections. If the objections do not fall within Ss. 520 and 
521 the Code is silent as to what cousse should be followed. We 
can point to a number of other sections which require amendment 
but it is unnecessary. We think it is now time to overhaul the 
Code and do the work of amendment ink spirit of thoroughness. 


Another Act just passed by the Council is the one to amend the 
Indian Stamp Act of 1879 which is open to sifmilar observations to 
those we have made on the Act last mentioned. There is no objec- 
tion to the bill so far as it goes but there are other matters besides 
those contained in the bill in respect of which amendment is even 
more necessary. The bill lays down certain requisites fêr the vali- 
dity of policies of sea-insurance and the stamp duty leviable on such 
policies, and provides that S. 24 of the Stamp Act shall not apply 
to sale certificates mentioned in Article 16 of Schedule I of the 
Act. Where property is sold by a civil court or a revenue authority 
subject to a charge, the question whether under S. 24 of the Stamp 
Act the amount of the charge should be added to the purchase-money 
or not has been answered differently by the different High Courts 
and the doubt has been rightly set at rest by expressly declaring 
that the sale certificate should be charged with stamp duty on the 
amount of the purchase-money only. One important section 
which is in urgent need of amendment is S. 26 which provides that 
where the amount or value of the subject-matter of any instrument 
chargeable with ad valorem duty cannot be ascertained et the 
date of its execution, nothing shall be claimable under such instru- 
ment more than the highest amount or value for which, if stated in 
an instrument of the same description, the stamp actually used 
would, at the date of such execution, have been sufficient. The 
section is unscientific in principle and mischiévous in effect, and 
would have worked far more mischief than it has, had it been more 
largely know to practitioners and judges than it fortunately 
has been. 


We consider the section unscientific because it affixes a penalty 
to a case in which the parties to the instrument are perfectly free 
from blame aud cannot possibly help doing what they do. The 
amount or value of the subject-matter of the instrument boing ew 
hypothesi incapable of ascertainment, the parties cannot be said to 
be at fault and punished “for their inability'to foresee circum- 
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stances which may affect the value of the subject-matter. The 
mischievous effects of the. section can be easily demonstrated. 
The language of the sectjon may rander it applicable to agricul- 
tural and other leases. In a large majority of agricultural 
leases in this country the’rent is made payable in kind and it is 
impossible to foretell the price of produce in future years. This 
difficulty will exist eyen in the case of a lease for a term not exceed- 
ing a year and much more so in the case of a lease for a term of 
several years. The amount or value of the subject-matter is thus 
incapable $f ascertainment within the meaning of the section. 
Article 89 of Schedule I provides that the duty shall be assessed 
on the amount deliverable under the lease, if it is for less than a 
year, and on the value of the average annual rent reserved, if it is 
for a longer term. For the purposes of our discussion it is unneces- 
sary to consider the case of a fine or premium being paid or delivered. 
Suppose the lessee agrees to pay a rent of 100 measures of paddy 
per annum and the lease is for 10 years: he has to pay stamp duty 
on the value of the average annual rent 1.e., 100 measures of paddy. 
Let us further suppose that the parties honestly value the paddy at 
a Rupee a measure and pay stamp-duty accordingly. The price of 
the paddy may vary from year to year, One year it may be below 
the price which the parties contemplated, and another year it may 
be above that price. The very fact that the amount or value of 
the average annual rent is required to be taken as the basis of 
calculation shows that the value may vary from year to year. If 
paddy sells in the first year at Rs. 2 per measure, the lessor will be 
entitled under the contract to Rs. 200 but he cannot under 8. 26 
recover more than Rs.100. If on the other hand the actual price 
of paddy falls below a Rupee, the lessor can not claim a hundred 
Rupees but only the actual value of the paddy contracted to 
be delivered. That the lessor should in no year be allowed 
more rent than the amount covered by the stamp ie., the 
average rent, but that in some years he may be compelled to 
take less is the height of absurdity and injustice. These diffi- 
culties will be aggravated, if the conditions of the problem are 
complicated by adding to indeterminateness of price, indetermi- 
nateness of quantity of produce also, as where a tenant agrees to 
pay a certain proportion of the produce, Another class of leases 
is pretty frequently met with in which for the purpose of encour- 
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aging cultivation, the lessor agrees to take a nominal or low rent 
for the first few years and charges a hfgher and fairer rent for the, 
remainder of the term. Suppose in a ledse for 10 years the lessor 
agrees to take 100 rupees a year during the first five years and 
200 Rupees a year during the next five years, the stamp duty will 
be payable on Rs. 150 the amount of the average annual rent. 
lf S. 26 is applicable he cannot recover moregthan Rs. 100 a year 
during the first five years, more than Rs. 150 per annum during the 
second five years. Here again, as before, the conditjons of the 
problem may be complicated by introducing indefinitenegs of price 
and quantity. Two possible solutions of these difficulties may be 
suggested, but neither is acceptable. It may be suggested that the 
lessor ’may wait till the end of the term and then bring a snit for the 
aggregate amount arrived at by multiplying the average rent by the 
number of years in the term. The suggestion is of course too absurd 
to require serions notice. In the first place the term may be indefi- 
nite, in the second place the law of limitation makes no concession 
in favor of such cases, and thirdly it may not be safe to allow the 
rent to accumulate in the hands of the lessor. Another solution which 
may be suggested is that while the lessor may be allowed from 
year to year to recover rent not exceeding the average annual rent 
which is covered by the stathp, he may at the end of the term be 
allowed to adjust his accounts with the lessee and recover any 
deficiency in the aggregate amount of rent. Here again the same 
difficulties confront us, as before. In the first place the lease may 
be for an indefinite term. Take however a lease for a definite term, 
say ten years, at annual rent of 100 measures of paddy estimated for 
purposes of stamp duty at Rs. 100. Suppose that during the first 
five years paddy sells at Rs. 2 a meagure and during the next seven 
years at 12 annas a Measure. The lessee can during the later period 
. of seven years get the whole rent of Rs. 75 per annum that he is 
entitled to under the contract. But during the earlier period of five 
years he could get only Rs. 100 per annum though he was entitled 
to Rs. 200. There is thus a yearly shortfall of Rs. 100 during the 
first period of five years and his right to sue for the shortfall of 
each year will be barred in six years. When at the end of the term 
the accounts can be adjusted, there will be no sums legally 
recoverable by the lessor and no accounts to adjust. There is.also 
no provision of law under which such an adjustment can be made, 
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On referring to the English Stamp Act of 1870 we find no 
provision resembling S. 26 of the Indian enactment. §.97 of the 
"English Act refers to casesin which the rent is payable in produce or 
goods but it is only when gome permanent rate of commutation or 
conversion is expressly provided in the lease, that the duty is calcu- 
lated on the value of the produce estimated at that rate. Where 
no such commutation rate is given, there is no provision that nothing 
more can beclaimed than the amount covered by the stamp. On 
the other hand where a security is given for money to be lent or to 
become dué upon an account, current S. 107 provides that the security 
is to be available only for the total amount limited in the instru- 
ment, or if ib is not limited, for the amount covered by the stamp. 
There is a radical and obvious distinction between the case of a 
lease and a security of this kind. In the latter case it is open to 
the creditor to protect himself by stopping his advances, while in 
the former-ease the lessor cannot protect himself from loss by 
any precaution. The difficulties which we have found to arise 
under the Indian Act in regard to leases arise also in, the case of 
securities for the payment of any rent-charge, annuity, or periodi- 
cal payments, by way of repayment, or in satisfaction or discharge 
of any loan, advance, or payment intended to be so repaid, 
satisfied, or discharged. Under S. 108 of the English Act such a 
security is to be charged with the same duty as a similar secu- 
rity for the payment of the sum of money so lent, or advanced, or 
paid and there is no provision that nothing more can be recov- 
ered than the amount covered by the stamp. It is difficult to 
understand the fiscal instincts which impel the Government 
to inflict a penalty upon parties who honestly enter into a con- 
tract and pay the full amount of the stamp duty which under 
the circumstances within their knowledge or the knowledge 
of any body else can be levied from them. If our legislature — 
is strong in anything, itis in the sphere of fiscal legislation and 
the section we have been criticizing is an instance of it. Section 26 
should in our opinion be expunged and some sections similar to 
Ss. 107 and 108 of the English Act introduced. With regard to 
leases, and securities of the kind above mentioned, if itis necessary 
to determine whether the rate of conversion adopted by the parties 
for the purpose of stamp duty is a fair one, the commutation rates 
adopted by the settlement department may be taken as the standard, 
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Once a lease-deed is found to be duly stamped to the best of the 
lights available to the parties at thê time of execution, the con- 
tractual rights of the parties should nót be interfered with. 


An important measure before the 4 preme Council is the bill 
to amend the Presidency Small Cause Courts Act. We are glad to 
find that the bill proceeds on the lines advocated by the native 
public and press of this Presidency and contains many of the 
reforms which we have desired to see introduced. We shall there- 
fore briefly notice the main provisions of the bill and®offer a few 


observations on some of them. 
6 


Sir Alexander Miller who introduced the bill insisted very 
strongly upon two features in the bill one relating to the quali- 
fications of the judges and the other to the creation of a right 
of appeal in suils above one thousand Rupees. We think Sir 
Alexander Millor was justified in laying stress upon these two 
matters and especially so in regard to the right of appeal. That 
some standard of qualification should be laid down for nomina- 
tion to the judgeship must be admitted and that the qualification 
prescribed, viz., five year’s standing as a judge or as a member 
of the legal profession is not too high must also be admitted. 
We may also mention that as a matter of fact we have known 
few instances in which the Government has appointed men not 
possessed of such qualifications. There is however one clause in 
section (2) to which we must strongly objectand and that is the 
provision that- no person other than a barrister, member of the 
faculty of advovates, or advocate of a High Court shall be ap- 
pointed to be Chief Judge. Whatever reasons might have existed 
for such a provision in former times here is absolutely no 
justification now for the invidious exclusion of Vakils. Legal edu- 
cation has made great progress in the country and the ranks 
of Vakils are quite as conspicuous for ability and attainments as 
those of advocates. And if Vakils. are competent for a puisne 
judgeship in the Small Cause Court and the High Court we are 
not aware of the existence of any specially onerous or delicate 
functions attached to the Chief Judgeship for which competent 
men cannot be found among the whole class of Vakils. The 
amendment of the chapter relating to new trials and appeals is the 
Most important of the provisions in the new bill. The cum- 

2 
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brous and costly procedure prescribed for a re-hearing in the 
present Act is repealed and the right of appeal to the High Court 
is conferred in all cases exceeding Rs. 1,000. Public opinion has 
been very strong in thigy Presidency as to the necessity of such 
a right of appeal being granted and credit is due to the Madras 
Government for having recognized it and pressed the matter. 
upon the attention qf the Supreme Government. Another change 
which has been strongly advocated by the public and the pro- 
fession but which has not been adopted in the new bill is the 
creation of a power of revision by the High Court of the judg- 
` ments of fhe Small Cause Court analogous to the power conferred 
by B. 25 of the Provincial Small Cause Courts Act. The 
powers of revision possessed by the High Court under S. 622 of 
the Civil Procedure Code are too limited to do any substantial good. 
The Presidency Small Cause Court may be guilty of the grossest 
errors of law and yet the High Court cannot under the present law 
interfere to set it right The powers of reference to the High Court 
vested in the Small Cause Court do not meet the evil because they 
need only be exercised where there is a difference of opinion among 
the judges of the Small Cause Court or the value of the subject-mat- 
ter exceeds Rs. 500. If it was found necessary to vest in the High 
Courts a power of revising the judgments of Provincial Small Cause 
Courts on questions of law even in the pettiest suits and if experi- 
ence has shown, as we undoubtedly think it has, the exercise of such 
revisional jurisdiction to be extremely beneficial not merel y by the 
correction of errors of law which have been committed but also by 
the prevention of such errors by ensuring greater care and atten- 
tion on the part of the judges, the creation of a similar jurisdiction 
over the Presidency Small Cause Courts must have a similar whole- 
some effect. The sense of superiority to correction has an exhila- 
rating influence upon a Presidency Small Cause j nudge and as often 
as not he parts with his law-books and lightens his load of learn- 
ing. The revisional powers of the High Court over the Presidency 
Small Cause Court must therefore be assimiltated to its powers over 
the Provincial Courts. It may be objected that sucha power of 
revision will have the effect of inundating the High Court with 
revision petitions but the experience of the working of the Provin- 
cial Act shows that such a fear is unfounded. If however it is 
necessary to fix a minimum pecuniary limit we would suggest that 


Pa 
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the High Court might have power to revise the judgments of the 
Small Cause Court in all suits above the value of fifty Rupees. 


The next important provision in the bill is the one relating to 
court fees and we are glad to find thdt means are provided for 
reducing the exorbitant rates of court fees sanctioned by the pre- 
sent Act to the scale of the Court Fees Act. {We would however 
suggest that instead of leaving it to the pleasure of the Local Gov- 
ernments to introduce the scale in the Court Fees Act, the scale 
should be applied directly by the new Act itself. Of the other 
provisions of the bill only two call for notice. Where thè right of 
a plaintiff and the relief claimed by him in the Small Canse Court 
depend upon the proof or disproof of any right to or interest in 
immovable property or any other title which the court cannot finally 
determine, the court is empowered to return the plaint to be 
presented to a court having jurisdiction to determine the title. 
This section corresponds to S.28 of the Provincial Small Cause 
Courts Act and 1s sound in principle. The Small Cause Court is a 
court qf summary jurisdiction and its time ought not to be taken 
up by the trial of questions of title upon which its finding though 
arrived at after the most elaborate and patient investigation 
would not preclude the parties from re-opening the matter in a 
regular suit. The objection to this section that it involves a 
transfer of such suits to the High Court and that a reference to 
such a costly tribunal is a practical denial of justice does not 
touch this Presidency as we have gota cheaper and quite com- 
petent tribunal in the City Civil Court. The last section we would 
notice is 5.4 which provides that the Small Cause Court may 
allow a plaintiff at or before the first hearing of a suit in which 
a several liability is alleged on a cause of action arısing either 
wholly or in part within the local limits-of the jurisdiction of the 
court to abandon the suit as against any defendant who does not 
reside or carry on business or personally work for gain within such 
local limits and to sue for a decree against such defendants only 
as do so reside, carry on business, or personally work for gain. 


Where persons are severally liable to another in contract, the 
latter may bring suits against them successively until his claim is 
satisfied. If under an erroneous impression that all the debtors 
reside within the jurisdiction of the Small Cause Court he sues them 
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all and then discovers that some of them are not within | the 
jurisdiction it would be a fit ‘case for allowing him to withdraw the 
suit as against those not ‘so residing with liberty to file a fresh 
suit. In such a case there $ no reason why he should be compelled to 
abandon the suit as against him as the price of obtaining a decree 
against the rest. The court has ample powers under S. 878 of the 
Civil Procedure Vodb to prevent an improper severance of a suit 
and it is unnecessary to introduce any conditions in this section as 
the price gor the privilege of prosecuting the suit against the 
defendanés within the jurisdiction. The amendment proposed to be 
made mayalso be effected in a less cumbrous form by merely 
adding atthe end of clause (c) of S. 18 the words “or the suit is 
abandoned or withdrawn as against the defendants not so residing 
or carrying on business or personally working for gain.” 


CRITICAL NOTES. 
VIGNESWARA v. BAPAYYA, I. L.R, 16 M, 486. 


Limitation Act, Sections 7 and 8:—There was more than one 
question considered by the learned judges who decided this case 
but we shall confine our observations to the question of the scope 
of Ss. 7 & 8 of the Limitation Act, dealt within the judgment. Two 
persons jointly entitled to certain immovable property were aggriev- 
ed by a court sale of the property and had a right to bring an 
action to set it aside. At the time when this right accrued one of 
them was sut juris but the other was under disability. When the 
action was brought the time provided by the statute had elapsed 
against the first, but as ugainst the other the time had not run out 
as the disability only ceased within the period. T'he question then 
arose Whether both were barred, or both were saved, or one, was 
barred and the other saved. The learned judges answered it by 
holding that both were barred. Section 8, they held, did not 
operate to save them from the statute. They point out, following 
Muthuswamt Atyar and Purker, JJ.in Seshan v. Rajagopala, I. L. R, 
18 M, 286 that S. 7 of the Act does not help the plaintiff who was 
a minor atthe time when the right of action arose because that 
section is limited to the case where all the plaintiffs were under dis- 
ability ab the time from which the period of limitation was to be 
reckoned: ` They get rid of the second part of S. 8 with the remark 
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that it applies only where all the persons entitled to sue were under 
disability and in this they have the authority of the decision in 
Anando Kishore Dass Bakshi v. Anando «Kishore Bore, I. L. R, 14 
C, 50. Lf neither 8. 7 nor the second parg of 5. 8 applied, it would 
follow as a matter of course even without the help of the first part 
of S. 8 that the entire suit would be barred for the general rule of 
‘limitation in S. 4 would apply. But the lcayned judges fortify 
themselves by appealing to the first part of S. 8, in accordance with 
which, they say, cne of the joint claimants was capable of giving 
a valid discharge without the concurrence of the minor and so 
time ran against them all. 


We feel inclined to agree with the interpretation of S. 7 by 
Muthuswami Aiyar and Parker, JJ.in I. L. R, 18 M, 236. We con- 
fess however that looking merely at the language of S. 7 itis by 
no means clear to us that it is intended to apply only to the case 
of a sole person entitled to sue but under a disability, or of several 
such persons all of whom are under disability. The section says 
‘if a person entitled to institute a suit be a minor he may 
institute the suit within the same period after the disability has 
ceased.” If one of several persons entitled to institute the suit 
is under disability there is nothing in the section which says, 
that he is not entitled to the benefit of the provision, whatever may 
happen to the others not under disability, who are jointly entitled 
with him to institute a suit. It.caunot be said for example that 
Ss. 19 and 20 of the Act which treat of the effect of acknowledg- 
ment and part-payment, respectively, by the party against whom 
the right is claimed, or the person liable to pay, require for an 
acknowledgment or part-payment to havea valid operation that 
they should have been made by all the parties together against 
whom the right is claimed or all the persons together lable to pay. 
Nor do we feel much pressed by the decision relied on of Lord 
Kenyon, C.J, in Perry v. Jackson, 4 T. R, 519 for that decision does 
not lay down the broad principle that the language of the proviso, 
S.7 of 21 James 1, Ch. 16, should be construed so as to mean that 
the disabilities mentioned in the section saved from the operation 
of the statute only if all the persons entitled to sue were under dis- 
ability. It was a case of one of several persons entitled to sue having 
been resident abroad, which was a disability then recognised by the 
statute. The action was brought within six years after the return of 
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the absent man. There was no provision in the English statute cor- 
responding to S.8 of the Limttation Act. And Lord Kenyon used lan- 
guage which enunciated the principle underlying S.8 and held the 
suit barred. Hesaid, “ The proviso on which the question arises 
was introduced into the statute, in order to protect the interests of 
those persons which there was no one of competent age, of compe- 
tent understanding, or competent .in point of residence in this 
country, to protect. Now two of the plaintiffs in this cause have 
all been resident here and it was their duty to watch over those 
interests in which they themselves were equally concerned with the 
partner who resided abroad. It is admitted one partner may do 
several acts to bind the interests of all; he may releaseas wellas 
create a debt ; he may also by his acknowledgment take a case out 
of the statute of limitations and I see no reason why the same rule 
should not hold also in the present instance.” ‘Thus even in the 
absence of a provision similar to S. 8 the Chief Justice put a con- 
struction upon the proviso of the English statate which brought 
about a similar result. And the grammatical construction also lent 
itself to this for the proviso reads “if any person or persons entiti- 
led to any such action, be” under the disabilities specified “ then 
such person or persons shall be at liberty, &c.’” To show that it 
was the competency of the persons not under disability to give a 
valid discharge that induced Lord Kenyon, C. J. and Ashhurst and 
Buller, JJ. to hold that the person or persons referred to in the 
proviso should be all the persons entitled to sue and that the entire 
action was barred, we have only to refer to two cases, Fannin v. 
Anderson, 7 Q. B, 811 and Towns v. Mead, 16 C. B, 123 decided 
upon the language of S. 19 of 4 Anne, Ch.16, which in respect 
of the matter under consideration is similar to that of S. 7 of 
21 James I, Ch. 16. Section 19 runs as follows :—“ if any person 
or persons against whom there shall be any cause of action 
be ab the time of such cause of suit beyond the seas, then the 
person or persons, entitled to such action, shall be at liberty to 
bring the said action against the person and persons &c.” Before 
this section was repealed by the Mercantile Law Amendment 
Act, 19 and 20 Vic., Ch. 97, Ss. 10 and 11, the question, whether in 
case some of the defendants liable to be sued were beyond the 
seas at the date of the canse of action, all the defendants could be 
sued within six years after the return of the absent persons, came 
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up before the Queen’s Bench in Fannin v. Anderson, 7 Q. B, 811. 
Lord Denman, C.J. said, “ It was determined in Perry v. Jackson that 
if one of several co-plaintiffs be within sdas, the statute does run. 
The reason given by the court is that onb plaintiff can act for the 
others and use their names in an action and therefore the prohibition 
of the statute is not wanted. With respect to defendants, however, 
the reason does not apply.” And the court geve judgment for the 
plaintiff against all the defendants notwithstanding the similarity ` 
of language in 5. 19 to that of the proviso in the statute of James I, 
holding flat the distinction between a co-plaintiff and a ce-defend- 
ant was @ sound distinction. In Towns v. Mead, 166C. B, 123 
which was an action against one of the persons jointly and sever- 
ally liable, who had returned from beyond seas more than six years 

_ before snit, while the other had died beyond seas within six years, 
Jervis, C. J., in giving judgment for the plaintiff, said, “ the 
words ‘ person or persons’ in the 19th section are sufficient to let 
in the construction that if there be a person abroad the statute of 
Anne applies.” When even the words “ person or persons” do not 

` compel'the interpretation that all the persons entitled to sue or, 
liable to be sued, should be beyond the seas at the date of the right 

‘to sue arising, it would seem difficult to contend that the words 
‘(if a person entitled to institute a suit” in S. 7 of Act XV of 1877 
necessarily require the interpretation that all the persons together 
should be under disability to satisfy the section. 


But we are however forced to adopt this construction of S. 7 
by reason of 8.8. Section 8 deals with some of several joint 
creditors or claimants being under disability, and enacts a rule with 
regard to suits instituted in such cases. IfS. 7 also dealt with cases 
where some of the plaintiffs alone had been under disability, the 
language of S. 8 should be different from what itis. It is possible 
Lo contend that 8.8 is a proviso to S. 7 and that while S. 7 generally 
gives a period from the cessation of the disability, S. & takes away 
that privilege where a discharge could have been given in respect 
of all the persons entitled to sue by the co-creditors or claimants 
who were sui juis. If this was the object of the legislature, S. 8 
would have said, “time will ran against him” and not “time will 
run against them all” and the second part of S. 8 would be super- 
flnous or would run as follows, “but where no such discharge can be 
given, time willrun against him from the time one of them becomes 


54 THÐ MADRAS LAW JOURNAL. [ VOL. IV. 


capable of giving such discharge &c.”’ If S. 7 said that time did 
not run against any person under disability until cessation of dis- 
ability, the proviso shoul specify when time runs notwithstanding, 
against him and not when does not run. From a comparison of §. 
13 with S, 7, we can also infer by parity of reasoning that if S. 18 
does not allow a reduction in the computation where some only of 
the defendants are Absent from British India, S. 7 does not delay 
' the starting point of limitation where some only of several persons 
entitled to,sue are under disability at the date of the accrual of 
the right, to sue. We are therefore of opinion that the construction 
of S. 7 adppted by Muthuswami Atyar and Parker, J. J. in I. L. R, 
13 M, 236 is correct. ` 


So far we have only paved the way for the proper interpreta- 
tion of 8. 8. Following the decision in I. L. R, 14 C., 50, Collins, 
C. J. and Best, J. hold that the second part of S. 8 only applies 
where all the persons entitled to sue are under disability at the 
time from which the period ıs to be reckoned according to the 
third column of the schedule. We are unable to accede, to this 
proposition. The language of S. 8 seems to be plainly against, 
it. The second part of 8.8 does not appear to have been con- 
sidered atall by Muthuswami Aiyar aud Parker, J. J.in I, L. R, 13° 
M, 236 for they held that S. 8 was not applicable to applications 
for execution. Having regard to the policy of S. 8 it seems to ns 
that the word “ claimant’ is wide enough to cover a person 
applying for execution, more especially as S. 7 which is the 
complement of S. 8 includes an application for execution. The words 
“right to sue” in S; 2 have been held sufficient to include aright to 
apply for execution, see Nursing Doyal x. Hurryhur Saha, I. L. R, 
5 C., 897. Whether or not the word ‘claimant’ includes one 
applying for execution, it is clear to us that the words ‘‘ when vne 
of several joint creditors or claimants is under any sach disability ” 
are common to both parts of the section for unless these words are 
read with the second part beginning with “ but when no such dis- 
charge can be given” this part of the section will be absolutely 
uomeaning. The section goes on to say that “ time will not run 
against any of them”: Whom? Certainly, the joint creditors or 
claimants one of whom is under such disability. ‘he point is not 
capable of argament. We could not for atime understand the 
process by which the Calcutta judges came to the conclusion that 
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the second part of S. 8 had no reference to a case where all were 
not under disability. But we think #llustration (b) is responsible 
for the mistake. That puts a case where all the joint creditors 
were under disability. But the plain gnd unmistakable significa- 
tion of the section cannot be controlled by the illustration. Section 
8 then in both its branches provides for a case where some only 
are under disability. Where the others can give a valid discharge 
time runs against all, even against those under disability. When 
the others cannot give a discharge time does not run against any of 
them, even against those not under disability. But when one of 
them afterwards becomes capable of giving a valid digcharge for 
all, then from that time the first rule applies. This seems to us to 
be the correct exposition of the meaning of S. 8. The rule is stated 
by Darby and Bosanquet at p. 186 of the, 1st Edition of their work on 
limitation thns, ‘‘ Where money is payable to several persons jointly 
and one or nore of them is under any such disability as before 
mentioned, it is apprehended that if from the fact of such persons 
being partners or executors or from any other cause, a discharge 
can be’ given without the concurrence of the persons under 
disability, time will run as against all, but otherwise it will not run 
as against any until all are free from disability.” The language 
of S. 8 appears to have been taken by the Indian legislature from 
this paragraph. The same meaning is thus expressed in the second 
Edition at page 150, “In the event of one of several persons enti- 
tled to an action being under disability and it being impossible for 
the rest to sue in his name time would probably be held not to run 
against any until the disability had ceased.” The managing mem- ° 
ber of an undivided Hindu family can give a valid discharge even 
on behalf of other members under disability. Where he is barred 
in respect of a claim, the other members if jointly entitled will 
likewise be barred, see Surju Prasad Singh v. Khwahish Ah, 
I.L.R,4 A., 512. But we do not see that every joint creditor 
merely because he can institute a suit making the minor co-creditor 
a defendant, can give a valid discharge on behalf of the minor as 
Oollins, O. J. and Best, J. seem inclined to hold in Vigneswara v. 
Bapuyya. As pointed out by the judges in I. L. R, 14 ©., 50 one 
of several persons jointly entitled . against tort-feasors cannot 
give a valid discharge on behalf of all. In the absence of a finding 
that the elder brother was the manager and could have given 4 
3 
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‘valid discharge, we do not see how the decision in Vigneswara v» 
Bapayya can be supported. ° ar 


There is however another question glanced at in a note upon 
this case in 8 M. L. J, at\p. 350, which arises from the use of the 
word ‘ discharge’ in S. 8. The word ‘claim’ is wide enough to cover 
all rights, but the word ‘discharge’ has reference to obligations, 
which are in personam, namely, debts and damages. And it may 
bë questioned whether the use of the word discharge does not 
limiti the sqope of S. 8. It may on the other hand be fairly argued 
and the argument would probably be correct, that the word is also 
capable of, an enlarged signification namely “the release-of any 
right,” that tho word “claimant in the section must require an 
equally wide signification to be attached to the word “ discharge” 
aud that 8. 8 making a provision where some of the claimants arè 
‘under disability should be applicable to all the classes of rights 
that fall within the scope of S. 7 which deals with the disability 
of all the persons entitled to sue. Unless Š. 8 covers all classes of 
rights, notwithstanding the disability of some of the persons enti- 
tled to sue in respect of rights in vem, all would be barred on the 
lapse of the period provided in the third column of the schedule. 
We may however refer to the following passage from Buswell on 
Limitation, p. 182, which presents a different view of the American 
Jaw in which there is no statutory provision corresponding to S. 8 
of the Limitation Act, ‘‘ When an adverse possession has existed 
during the period of limitation against tenants in common one of 
whom is within the saving clause of the statute, the rights of the 
others are not thoreby saved. And so it seems that if an estate 
descend to parceners one of whom is under a disability which con- 
tinnes for more than twenty years and the other does not enter 
within the twenty years the disability of the one does not 
preserve the title of the other. It was held by Story, J. in an action 
of trespass brought by several plaintiff co-tenants:in which the 
disability of some of the plaintiffs was relied on in favour of all, 
that when the statute runs against one of the parties entitled to a 
joint action, it operates asa bar to such joint action. * .* * k * 
It follows in the case of joint tenancy that where parties plaintiffs 
are compelled to joiu, the disability of one of them will afford no 
advautage to the others unless the party under disability shall sue 
alone in an action of ejéctment, and his demise to the lessee be 
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construed as a severance of the joint estate and as a conversion of 
it into an estate in common.” Roe v. Rowlston, 2 Taunt., 441. See 
also Angell on Limitation, Section 484. e 

ô 


NOTES OF INDIAN CASES. 


Vaithyanatham v Gangarazu, I. L. R, 1% M, 9. The Calcutta 
and Madras High Courts are of opinion that although the rule against 
marriage brokerage contracts is based on broad principles of public 
policy and therefore applicable to this country quite as much as to Eng- 
land the circumstances of this country make the application of the prin- 
ciple slightly different. Infant marriage is the rule amongst the higher 
castes. The parents of the bride are often poor and unable to meet the 
expenses of the marriage and receive a bride-price to bear the cost of mak- 
ing ornaments for'the girls and making various presents to her from time 
to time. The courts are of opinion that the rule against brokerage con- 
tracts ought not to be applied to cases when the promise to pay money is 
made in favor of the bride’s parents and not in favour of a stranger and 
rely upon the fact that the Asura form of marriage though disapproved is 
still sanctioned by the Hindu Sastras. The concession is made in the in- 
terests of the bride, see Viavanathan v. Saminathan, I. L. R, 13 M, 83, Ram 
Ohand Sen v. Audatto Sen, I. L. R, 10 C, 1054, Juggessur Chuckerbutty 
v. Panchcowree Chucherbuity, 14 W. R, 154, Ranee Lallun Monee Dossee v. 
Nobin Mohun Singh, 25 W. R, 32; it may not therefore apply whore 
the sum received or the circumstances of the case suggest that the 
payment was a bribe calculated to injure instead of benefiting the bride. 
And the courts have always set their face against contracts in favour 
of strangers as in the case under notice and in Pitambar Batansi v. 
Jagjivan Hansraj, I. L. R, 13 B, 131. 


Khadir Moideen v. Rama Naik, I. R. R, 17 M, 12. The Jot of 
joint promisees is not always a happy one where there is discord amongst 
them. The accopted principle is that the right being joint, it must be 
enforced jointly by ail the promisees. Where one of them refuses to 
join the others in a suit for the onforcement of the right, what are the 
others to do? Can they split the right, and ask the court to decide what 
their share is, and decree it to them? Bishan Dial v. Manni Ram, 
I. L. R, 1 A, 297 is an authority that this cannot be done. If this ruling 
be correct, then the other promisees alone should be entitled to enforce 
the whole promise the rebellious partner being left to seek his rights 
against them. In the case in question the judge of the lower court 
thought-the- court could not grant a decree in favour of some only of 
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the: promisees and consequently directed the dissenting co-promisee ` 
to be made a plaintiff in ordet to fulfil the requirements of the law. 
But when this was done, tha time for instituting the suit had expired. 
The question arose whether,the suit should be dismissed on the prin- . 
ciple of the rulings in Rumsebuk v. Ramlall Koondoo, I. L. R, 6 C, 815, 
and Kalidas Kevaldas v. Nathu Bhagvan, L. L. R, 7 B, 219. Wilkinson 
and Handley, J.J. held that the rule laid down in S. 22, Limitation 
Act, does not apply where the court of its own motion directs a defend- 
ant to be made a plaintif. By its words S. 22 applies in all cases where 
‘a new plaittiff is added. It is not easy to perceive that a new plain- 
tiff is not added because the added plaintiff was a defendant before. Pro- 
bably the eorrect course would have been to hold that the original 
plaintiffs were not barred because under the circumstances they were 
entitled to enforce the right without the sanction of the added plaintiff 
and to direct that their co-sharer should be restored to his original posi- 
tion of a defendant in the suit. 


Tribhuvandas Ruttonji Mody v. Gangadas Tricumji, I. L. R, 
18 B, 7. A Hindu leaves a will directing his executor to purchase an 
estate for his grandson and convey it to trustees to be held by them in 
trust for the grandson for his life and sanfter his death for his son or 
other male heir. The grandson has no son in existence at the time of 
the testator’s death but a son is born after that event and before the 
execution of the trust-deed by the executor and another son is born after 
the date of the trust-deed. Are the limitations over valid and if go to 
what extent? The answer depends upon two questions. We have first 
to see at what point of time the competency of the persons who are to 
take the remainder should be determined. The other question is 
whether the rule of English law should be applied according to which 
if the gift fails with regard to some of tho members of the class, it is 
held to fail with regard toall. Upon the latter point Mr. Justice Starling 
following recent cases has rightly declined to apply the English 
doctrine which appears to rest on very artificial and questionable pre- 
sumptions as to the intentions of, testators. Upon the former point 
however we are inclined to doubt the correctness of Dr, Justice Starling’ s 
decision. He held that the time for ascertaining the validity of the 
gift over was the date of the trust-deed. If the validity of the gift over 
had to be determined with reference to t! e state of things at the testa- 
tor’s death, the gift would clearly have been bad. Under the Hindu law 
no gift can be made to a person not in existence ut the death of the testator 
and in this case the grandson had no son in existence at the testator’s 
death. If the testator had possessed the estate and devised it directly 
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on the limitations of the will in question, there is no doubt the limitation 
over would have been bad. Can he be pérmitted to do indirectly what 
he could not have done directly? We apprphend that the intervention 
of the machinery of a conveyance to trustees gught to make no difference 
in the rule. ` See Jarman on Wills, 5th Ed, Vol. I, p. 259. 


Chinto v. Janki, I. L. R, 18 B, 51. “Where a mortgagee in pos- 
session is ousted by a trespasser, is the latter’s possession adverse to the 
mortgagor also? The answer returned by the learned judges is that it 
depends on the circumstances of the caso and that there may | be a posses- 
sion adverse to the interest of a mortgagee which is novertheless not 
adverse to the interest of the mortgagor. As Mr. Justice Telang puts 
it, the question resolves itself into whether a mortgagor has a right to 
possession of mortgaged property if the mortgagor having been placed 
in possession should there-after lose such possession by trespass or other- 
wise ou the part of a stranger. Mr. Justice Telang points out that by the 
English law the mortgagor would have no such right and inclines to the 
opinion that the same rule should obtain in this country. The samo 
view is taken by Mr. Mitra in his Lectures on Limitation, pp. 108 & 131. 
Supposing however that the possession of a trespasser can be adverse to 
that of the mortgagor also, the burden of proof would lie upon the 
trespasser. 


= Krishna Velji Marwadi v. Brau Mansaram, I. L. R, 18 B, 61. 
Where a District judge transfers execution proceedings in a Small Cause 
Court to a Subordinate Judge’s court, any application in execution of the 
small cause decree would be an application to the subordinate court and 
would enable the holder of the small cause decree to rateable distribu- 
tion along with persons holding decrees of the subordinate court itself. 
The last paragraph of section 25 of the Civil Procedure Code docs not 
convert the sub-court into a Small Cause Court but merely provides for 
the trial of the suit being conducted by the court to which the suit is 
transferred, as a Small Cause Court suit. 


_, Raghubar Dial v. Madan Mohan Lal,-I. L R,16A,3. Tyrrell 
and Knoz, JJ. are no doubt right in holding that a suit to compel a 
party to an award to act up to its terms is not a suit for ‘ compensation 
for ‘breach of a contract.’ But we think it is equally clear that it is not 
a suit for specific performance of a conivact. The learned judges them- 
selves point out in the course of their Judgment that an ‘award’ is not 
a contract, any more than a decree of a court, but S. 30 of the Specific 
Relief. Act they think justifies the upplication to saits of the kind in ques- 
tion, Art. 113 of the Limitation Act. Section 30 of Act I of 1877 however 


r 
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merely extends the provisions of Chapter IT of that Act to awards; and 
as the chapter has nothing to fo with limitation, we do not see how that 
section can make Art 113 of the Limitation Act applicable to such suits, 
Ch. II aforesaid relates merely to the cases in which specific performance 
may be enforced and the conditions which the courts will impose upon. 
parties, claiming such relief. 


Chunni v. Lala’ Ram, I. L. R,16 A, 5. One effect of stringent 
Jaws is to sharpen the judicial irtellect to see whether they cannot be 
evaded. The Indian Limitation Act has committed the mistake of pro- 
viding unduly short periods of limitation in several cases and the courts 
are cunstantly exercised as to how to construe the articles so that lawful 
rights may not be defeated by such stringent rules of limitation. Art 12 
of Sch. II provides a period of 1 year for setting aside sales ‘either by 
revenue authorities or by landlords or by courts. The object apparently 
was to invest sales with a conclusive effect unless impeached within one 
year. But the courts hold that where the judgment has been satisfied 
as in the case whichis the subject of this note or where there are no 
arrears of revenue or rent as in Venkatapatht v. Subramanya, I, L. R, 
9 M, 457, the sale being held without jurisdiction it may be treated as 
void and Art, 12 will not apply, see also Lala Mobaruk Lal v. The Secre- 
tary of State for Indra in Council, I, L. R, 11 C, 200, F. B. But Art, 12 
apparently requires only that a sale should have taken place and not 
that it should be valid. We think it not unwise policy to extend the 
period of limitation in such cases and the courts will then loyally 
carry out the intention of the legislature. 


Ballu Ram v. Raghubar Dial, I. L. R, 16 A, 11. We agree 
with Knor, J, that itis dificult to compare a Small Cause and a Munsif’s 
Court and to say that one of them is superior in grade to the other, 
But we think that that it is practically necessary to regard one of them 
as superior to the other for the purposes of 8.285. We have no doubt 
that the legislature ought to have declared which of the two should be 

regarded as superior for this particular purposo. We hope that the 
view of the majority of the Full Bench in the case in Sas will be 
adopted when the legislature amends the section. 


Sahdeo Pandey v. Ghasiram Gyawal, I. L. R, 21 C, 19. Ordi- 
narily the defendant in a suit is not entitled to notice of execution taken 
out against him, but there are two exceptions to this rule, where more than 
a year has elapsed between the date of the decree and the application for : 
its execution and where the execution is sought against the represen- ` 
tative of a-deceased defendant. The object of a notice in the latter case is 
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pretty apparent. It is'intended to enable the representative to show that 
execution cannot be had against him, becuse he is not in possession of 
the assets of the deceased defendant. But,it is not quite clear why 
notice is required in the former case ; possibly it is intended to allow the 
judgment-debtor an opportunity of proving any valid adjustment of the 
‘decree or other change in the circumstances of the parties since the 
passing of the decree. For oursclves we think jt better that notice 
ought to be given to the defendant in every case. But suppose no notice 
is given in the two cases where it is prescribed by S 248 of the Code, 
what is to be the consequence ? Both the Calcutta und Allahabad courts 
think that all proceedings in execution including any sale that may have 
taken place should be regarded as null and void, see Imamunnwsa Bibi v. 
Iniakat Husain, I, L. R, 3 A, 424, In the matter of the petition of Ramessuri 
Dassee, I. L, R, 6 O, 10°, but compare Sheo Prasad v. Hira Lal, I. L. R, 
12 A, 440. We do not see why notice is considered to be an essential 
part of the ‘proceedings in execution by the learned judges who decided 
these cases. They do not give any reasons for their viow except that 
S. 248 lays down that notice shall be given. We rather think that the 
_ absence of notice is at the highest a mere irregularity and that the 
jadgment-debtor should be required to prove that he has been prejadi- 
cially affected by the irregularity before he can be permitted to ask 
the court to cancel all its proceedings on that ground. 


Gobind Pershad v. Rung Lal, I. L. R, 21 0,23 Rampini and 
Gordon, J.J. may be right in holding that an application by a decree. 
holder that the judgment-debtor’s application to set aside a sale in execu- 
tion may be rejected and the sale confirmed is a step in aid of execu- 
tion within the meaning of Ul. 4 of Art. 179 of Sch. IT to the Limita- 
tion Act. Atany rate we ure not inclined to criticise very narrowly 
a roling that a particular act of the decree-holder is an application to 
take a step in aid of execution, butis not the utter confusion that the 
‘vast mass of decisions on the question and on the other question what 
is an application “in accordance wtth law” sufficient to induce the legis- 
lature to give some indication at least asto what it means by these 
phrases? But though the Limitation Act is repeatedly amended the 
“ policy of the Law Member seems to be to amend nothing that is wrong 
or obscure. 


Jadub Lall Shaw Chowdhry v. ‘Madhub Lali Shaw Chowdhry, 
T. L. R, 21 C, 34. We think there can be hardly any doubt that 8. 99 is 


‘not confined in its operation to cases where a mortgagee attempts to bring 
the mortgaged properties to sale for the mortgage-debt. The very terms 
‘of the section negative guch an inter pretation. But notwithstanding the 
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literal meaning of the section, we doubt whether the legislature could Í 


have intended to apply the fule where no suit can be brought on the 
mortgage under S. 67 on the ground that the time for payment of the 
mortgage-debt has not expired. McPherson and Banerjee, J. J. admit that 
such a constraction would work injustice at least in some cases. The 
learned judges attempt to remove this injustice by suggesting that per- 
haps the suit under 5. 67 referred to need not be on the mortgage, but 
might be on the charge created by the attachment, This we submit 
is hardly correct, In the first place as admitted by the learned judges 
themselves, “it is not easy to see what object can be gained by such a 
suit,” Secondly, will a suit lie to enforce the charge created by the 
attachment? We think not. Section 99 does not give such a right of 
suit; and both the Civil Procedure Code and general principles arè dis- 
tinctly against it. Section 99 however is one-of the least clear in an 
obscure chapter of the Transfer of Property Act; and we think the 
time has arrived when a thorough revision should be made of the law 
of mortgages as enacted in the Transfer of Property Act. 


—<— 


NOTES OF ENGLISH CASES. 


John Young and Co. v. Bankies Distillery Company, 1893, 
A. ©, 691. Where a riparian proprietor had used the water of a stream 
for sixty years for purposes of distillation and the appellants, higher pro- 
- prietors, without any prescriptive right, poured into the stream a body 
of water pumped from their mines, which would by mere gravitation 
not have reached the stream and which was of a different character and 
quality to that of the stream and prejudicially affected it for distillery 
, purposes’ held that the respondents were liable to an injunction. 


Every riparian proprietor is entitled to have the natural water of 
the stream transmitted to him without sensible alteration in its charac- 
ter or quality. Any invasion of this right entitled the party injured to 
an injunction. 


In ve Inman. Inman v. Rolls, 1893, 3 Oh, 518. A testator 
gave his residuary estate to trustees in trust for sale and investment and 
to pay the income of the trust funds to his wife (who survived him) 
during her life; and from and after her decease to raise and pay to each 
of her sons J & F who should be living at his death and should attain 
twenty-one the sum of £5,000 and also a legacy to each of his two 
daughters ; and subject to such payments he directed his trustees, after 
the death of his wife, to stand possessed of the trust funds in four equal 
shares upon trusts for his four children, F attained twenty-one aftey 
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the death of the widow. Held that the interest on F’s legacy during the 
period between the death of the widow &nd his attaining twenty-one 
belonged to the residuary legatees. : 


Thorne v. Heard, 1893, 3 Ch, 530. Th 1878, A the first mort- 
gages of property with a power of sale sold through his solicitor S. 
The solicitor received the sale moneys and after satisfying A’s mortgage 
debt, retained the surplus moneys falsely representing to A that he had 
the authority of the second mortgagee to receive the same. S applied 
the surplus to his own use, and from 1878 to 1891 paid the second 
mortgagee interest on the second mortgage as though it were still exist- 
ing. In 1891S became bankrupt, when the true facts transpired. In 
an action against A by the second mortgagee, claiming an account of the 
sale moneys and payment of what was due to him on his second mort- 
gage, held (1) that under the circumstances the payment of interest 
by 8. did not keep alive the claim of the second mortgagee against A, 
because S did not make the payments as A’s agent; (2) that although A 
had been guilty of negligenco in not seeing that S paid over the sur- 
plus sale money to the second mortgagee, yet he was not a party or 
privy to the fraud of S and consequently the claim was barred under 
the Statute of Limitations and the Trustee Act, 1888. 


Mayor, Aldermen and Citizens of Oxford v. Crow, 1893,3 
Ch, 535. Where a lessee of buildings belonging to a municipal corpora- 
tion made proposals which were accepted by the committee through the 
town clerk but not under seal, held that the contract not having been 
under the seal of the corporation or signed on their behalf by any person 
authorized under seal to do so or ratified under seal or part performed 
or acted on, could not be enforced by the corporation. 


Page v. Midland Railway Co., 1894, 1 Ch, 11. Held by the 
Court of Appeal overruling Hunt v. White, 37 L. J, Ch, 396 that defects 
of title to the estate expressed to be conveyed by a sale deed, if they 
are covered by the terms of the covenants for title, are not to be exclud- 
ed from their operation on the ground that the defects appear on the face 
of the conveyance or are otherwise known to the purchaser and that the 
' purchaser is entitled to recover upon the covenants. 


Bailey v. Barnes, 1894, 1 Ch, 25. The owner of freehold premises 
mortgaged them to A. A assigned the mortgage to B. B undera 
power of sale in the sale-deed sold the premises free from the equity of 
redemption to D, exercising the power improperly. D mortgaged the 
sarne to E and sold the equity of redemption to F who bought it bona fide 
‘and without notice of the defect in the sale by B to D. F on subse. 
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quently getting notice of the defect bought in the legal estate of the 
mortgagee E by paying him*off. G, who became the purchaser of the ' 
equity of redemption from the original owner after setting aside the 
sale of B as fraudulent claimed against F, who at the time of the pur- 
chase of the equity of redemption from D had seen a valuation of the 
premises which showed that the purchase by D was at an undervalue 
but made no enquiries concerning the circumstances of the sale. Held 
that F was not affected by constractive notice of the impropriety of the 
sale and was protected against the prior equitable interest of G by his 
acquisitionsof the legal estate. 


Ross v. Woodford, 1894, 1 Oh, 88. In the exercise of its discretion 
to grant or refuse a commission to take evidence abroad, the court will 
not regard the case of a defendant with the same strictness as the case 
of a plaintiff who has chosen his own forum. 


In re Beauchamp Brothers. Ez parte Beauchamp, 1894, 1 
Q. B, 1. Under the Bankruptcy Act 1883 and the rules made there- 
under a receiving order cannot be made against a partnership firm, of 
which one of the partners is an infant. Unless all the members of the 
firm are guilty of an act of bankruptcy, the firm cannot be adjudicated 
bankrupt. Hsher, M. R., said, ‘ Whether the creditors have any other 
remedy against the adult partners without the infant is a question not 
now before us and-1 express no opinion about it.” 


In re Errington. Hz parte Mason, 1894, 1 Q. B, 11. An assignee 
of the equity of redemption is not by the mere fact of assignment liable 
on his assignor’s covenant to pay interest to the mortgagee; nor will 
payment of interest by the assignee for some time give rise to such a 
liability. Vaughan Williams, J. observed, “ generally where there is a 
novation, the release of the original debtor is the consideration for tho 
contract, If there were some other consideration, the new contrast would 
probably be a contract of surety-ship.” 


In re Hawkins. Ez parte Hawkins, 1894, 1Q.B,25. Arrears of 
alimony payable by a bankrupt to his wife under an order of the Divorce 
Division of the High Court, which became due after the receiving order, 
cannot be proved for by the wife in the debtor’s bankruptcy, because (1) 
there can be no proof for arrears of alimony incurred at any time, for 
a man can never be released altogether from the obligation to support 
his wife, (2) there is no contract to pay alimony, and the order of the 
court is liable to be varied and the lability cannot therefore be assessed. 


Dane v. Mortgage Insurance Corporation, 1894,1 Q. B, p. 54. 
The plaintiff entered into an agreement galled ‘a policy of insurance’ 
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with the defendant company whereby the company agreed to pay the 
plaintiff a sum of money deposited by the plaintiff in an Australian bank 
if the bank should make default in paying the same, The bank made 
default. A scheme of arrangement between ‘the bank and its creditors 
was under the provisions of an Australian statute sanctioned by a meeting 
of creditors and the Colonial Court. Tho schema was binding upon the 
plaintiff bythe Australian law, but the plaintiff did not assent to it, The 
effect of the scheme was that the bank was wound up and a now bank 
constituted and the creditors were entitled to certain rights against the 
new bank in satisfaction of their debts. Held that as soon as the bank 
made default in payment, the defendants became liable to paythe sum 
insured or guaranteed notwithstanding the scheme of arrangement. 


Biggs v. Eyans, 1894, 1 Q. B, 88. Where a person entrusts a jewel 
to a dealer in jewels who sold jewels for other people i in his own name, 
and directed the agent not to sell the jewel at all to any person or k 
any price without his authority and that the cheque received in payment 
should be handed to him intact; and the agent sells the jewel in con- 
travention of bis powers, for a priceo' fixed by himself, held that on 
account of the conditions imposed on hit, the agent was acting entirely 
outside his authority, and that the vendee could acquire no title under 
the sale and the owner could recover it from him by action. 


Bache v. Billingham, 1894, 1 Q. B, 107. By one of the rules of 
a friendly society, where arbitrators authorised to decide disputes be- 
tween a member and the society did not make a decision within 40 
days after the application for reference to arbitration the member was 
entitled to apply to a court of summary jurisdiction. ‘I'he arbitrators 
in a certain case heard the complainant, but heard the witnesses in his 
absence, he being excluded from the room, and passed a decision. Held 
that the justices had no jurisdiction in the circumstances to hear a 
complaint by the aggrieved member, as the decision of the arbitrators 
was valid until set aside. 


Long v. Clarke, 1894, 1 Q. B, 119. Held that in order to 
distrain for rent, a landlord or his bailiff may lawfully enter by going 
through the next house and into the yard at the back, then climbing 
over the wall into the yard of the house in which distraint is made. 
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MISCELLANEOUS. 


We beg to acknowledge with thanks thé receipt of the gas 
legal publications :— e 


y 


The Canada Law J barnal for January (in exchange). 
The Canadian Law Times for J anuary (tn exchange). 
The Green Bag fpr January (in exchange). á 
The Western Law Times for January (in exchange). 

The American Law Review for January (in ecchange). 
The Harvard Law Review for January (in exchanye). 


REVIEW :—Best on Hvidence—Highth Edition (1893) by J. M. Sely 
and O. F. Chamberlayne — Published by Sweet and Maxwell, Limited, 
London and The Boston Book Company, Boston. 


_ We owe an apology to the well-known publishers who have brought 
out the Sth Edition of the excellent treatise for the delay in bringing 
ib to the notice of our readers, Mr. Best's treatise on the principles 
of the Law of Evidence has long maintained the position of a standard 
work on the subject and has enjoyed great popularity in India especi- 
ally among the students of our Law Colleges. To the student who 
desires to obtain a grasp of the leading principles of the English Law of 
Evidence, there is no better book than that of Mr. Best which without 
going too much into details and bewildering the beginner by a multitude 
of cases presents the fundamental principles in a clear, systematic and 
attractive form and explains the grounds on which they are based The 
elaborate work of Mr. Taylor is better fitted for the practitioner than for 
the student. We have therefore great pleasure in welcomirg a new 
edition of Mr. Best’s book which contains very valuable addition in the 
shape of American notes at the end of every chapter by Mr. Charles 
F. Chamberlayne of the Boston Bar. America is making. such rapid 
progress in her jurisprudence that in future authors will find it impos- 
sible to not consider and digest the American literature on the subject 
of their work. We hope the book will be appreciated by an ever increas- 
ing circle of readers in the legal world. 


The Bench and the Bar:—In acknowledging the congratulation of 
Sir Charles Russell on his return from illness to tho Court of Appeal, 
the Master of the Rolla is reported to have said, “ you all know the 
feelings which I have always entertained towards the Bar. I am one of 
you and it is only while sitting in court that I cease in one sense to be a 
member of the Bar, but the moment I leave the court we are all 
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fellow-barristers and equal one with another.” Thorough good-feeling 
between the Bench and the Bar can only exist where the Bench is entirely 
recruited from the body of professional men practising before it. Such 
a system is absent in this country and racial difference adds to the gulf 
separating the Bench and the Bar. Jtisno wonder that there is not 
much sympathy between the Bench and the Bar in this country. 


Coptes of judgments :— We very much wish tha} somebody will look 
into the inordinate delays in the granting of copies of judgments, decrees, 
and orders inthe High Court and in the Mofussil Courts We have 
before us a copy of an order of the District Court of Trichinepoly grant- 
ed nearly one year after the date of the application. We haveealso had 
copies from the District Court of South Arcot granted moms than six 
months after the date of the application. The evil does not seem to be 
confined to particular places although it exists in an aggravated form 
where supervision is inefficient. Jf there was an inspection of the 
offices of the District and Subordinate Courts, the appalling dimen- 
sions of the evil would become manifest. The time of the pendency 
of causes is already long in the courts of the country and the law’s 
delay has been much increased by the time taken between the end of a 


proceeding in one court and the institution of an appeal in another. 
There is a crying necessity for a thorough over-hauling of the whole 
judicial machinery. Speedy justice, such as it may be, the litigant world 
is anxious to get, but even this small compensation for weak judicial 
power seems difficult of attainment. 


Suit for removal of trustee:—Does this come under S. 589 of the 
Code of Civil Procedure? 4nd is it therefore to be instituted in the 
District Court in all casesP This question has come up repeatedly for 
decision before the Madras High Court. Last time it was considered 
by a Bench of three judges consisting of Muthusami Aiyar, Best, and 
Wer, J.J. in Subbayya v. Krishna, I. L. R, 14 M, 185. On that 
occasion Best and Weir, J.J. held overruling Muthusamt Arar J., 
that the suit fell within 8. 539. Having been decided by a Bench of 
three judges, we thought the question was finally settled.. But it was 
again brought before a Bench, this time also consisting only of three 
judges. This Bench, (we suppose, we must call it a Full Bench), was 
composed of the former dissenting judge, Muthusamt Atyar, J. and two 
other judges, The Chief Justice and Shephard, J. Best, J, who was one 
of the majority in the case in 1. L. R, 14 M was not included in the com- 
position of this Bench and we have now a unanimous decision of the 
Chief Justice, Muthusamt Aiyar and Shephard, J. J dissenting from the 
majority in I. L. R, 14 Madras. Wecannot but regard this as very 
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unsatisfactory. Ifa Bench of three judges is a Full Bench, we have had 
two Full Benches holding differently. The pity of itis that it did not 
occur to the Ohtef Justice to increase the number of judges on the 2nd 
Full Bench more especially when Best, J was here. We donot know 
whether Best, J. will consider himself bound by the latter decision’ 
The rule in respect of the authority of judical decisions is thal the later 
prevails over the earlier. 


The Monson Appeal:—We take the following from the Law Journal 
on the casaof Jonson v. Tussaud referred to in our leader on the “ Right 
to privagy” in the January number of this year. It is to be regretted that 
the plaintjff’s counsel did not press for a decision in his favor on the simple 
ground that the exhibition by one person of an unauthorised represent- 
ation of the face or figure of another can be restrainod by injunction. 
Says The Law Journal, “ That the Court of Appeal was right in dissolv- 
ing the interlocutory injunction recently granted by Mr. Justice Mathew 
and Mr. Justice Henn Collins in the cases of Afonson v. Madame Tussaud 
(Lim.) and Monson v. Tussaud on the fresh evidence which was not before 
the Divisional Court, itis impossible to doubt. Whether Mr. Monson 
is or is not ultimately proved to have authorised the negotiation between 
Mr. Tottenham and the defendants Madame Tussaud (Lim.) for the 
sale of his gun and shooting clothes and the taking of a better effigy 
than the one that now stands in Napoleon Room No. 2 within the 
turnstile which admits curious visitors to the Chamber of Horrors, it 
is unquestionable that the conflicting affidavits laid before the Court of 
Appeal made it the imperative duty of that tribunal to leave the issue 
of alleged license for the jury without any provisional expression of 
opinion in regard to it. We have, therefore, no adverse criticism to 
pass on the actual chase jugee in these remarkable cases. But the con- 
dition in which the judgment of the Court of Appeal haa left the 
numerous, varied, and highly important legal questions incidentally 
raised before it is eminently unsatisfactory. The plaintiff's counsel in 
both courts through which Mr. Monson’s effigy has now passed judicially, 
did not press for a decision in his favor on the ground that the exhibi- 
tion by one person of an unauthorised representation of the face or 
figure of another can be restrained by injunction; end this interesting 
practical question, therefore, remains undetermined. There is, of course, 
no doubt that the ingenious French artist who drew the face of King 
Louis after the likeness of an over-ripe pear would have met with as 
scant consideration from English judges as he received from those of 
France. It hardly needed Mr, Coleridge’s elaborate review of the 
authorities from the time of Charles II—Sir John Culpepper’s pillary, 
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La Belle et la Bete, and the rest—to establish the proposition that the 
exhibition of an effigy is libellous if it “is intended to excite hatred, 
ridicule, or contempt. What we should haye liked to know is whether 
in the opinion of the courts a person ae Se to such permanent 
publicity as the Tussauds assigned to Mr. Monson is not entitled to 
have his objection enforced and made effective by due process of law. 
It is perfectly true that there is no authority for an affirmative answer 
to this question, for Pollard v. The Photographic Oompany, 58 Law. J. 
Rep. Chane. 251; L. R, 40 Chance. Div. 345, turned on contract and 
property in the negative. But neither is there any authtrity on the 
other side. Mr. Justice Nerth’s query in that case, ‘Do yoo dispute that 
if the negative likeness were taken on the sly the person who took it 
might exhibit or sell copies?’ is not even an obiter dictum. Our Ameri- 
can, and probably also our French, neighbours have already solved this 
question tosome extent, and it is to be regretted that the courts in the 
Tussaud cases had not the opportunity of making a precedent on the 
subject, Other questions of equal importance have also been left open 
by the courts in these causes celebres. It must now apparently be taken 
that the old distinction between trade and other libels in the law of inter- 
locutory injunction no longer exists, although Lord Justice Lopes clung 
with some tenacity ‘to the opposite view during the argument, and said 
nothing in his judgment to indicate that he had undergone any change 
ofopinion. But the Court of Appeal are far from unanimous on every 
other point in the cases. Does Bonnard v. Perryman, 60 Law. J. Rep. 
Chane. 617; L. R, (1891), 2 Chanc. 269— where it was declared by the 
fall Court of Appeal that the publication of an alleged libel ought not 
to be restrained by interlocutory injunction, except in the clearest cases 
—lay down a principle of law? Lord Justice Lopes and Lord Justice 
Davey hold that it does, and we think they are right; indeed, the 
notorious history of the case seems conclusive on the point. But Lord 
Halsbury strongly entertains the contrary opinion. Again, can a person 
take a photograph picture or representation of another who has been 
necused of a crime, exhibit it in a permanent form, and defend the 
exhibition by saying, ‘I do this because the public sre interested in this 
person; and it is true that he has been accused of a crime, which is the 
only allegation (if any) that I make’P Lord Halsbury says, ‘ No,’ 
partly, it would seem on the authority of Leyman v. Latimer, 47 Law. J. 
Rep. Exch. 470; L. R, 3 Exch. Div. 15,352. Lord Justice Lopes appar- 
ently differs, and holds that in any event the qnestion is one for the 
jury. Lord Justice Davey preserves a judicial silence. We trust that 
ere long, in some form or other, theso moot points will come before the 
House ‘of Lords, Interest reipubdlice wi sit finis litium is no donbta 


70 > THR MADRAS LAW JOURNAL. [von, Tv. 


salutary principle; but interest republic ut ett finis causarum litigandi is 
- a better one ’’—Latw Journal. ° 


Earl Cairns :—Lex wres as follows: “ Earl Cairns was the most 
distinguished and not the least earnest of our great religious Chancellors. 
A stern Protestant in his views of ecclesiastical polity, he disliked with 
all the strength of his upright, austere nature, the excessive tolerance 
of modern politico-protestant thought. He labored faithfully to spread 
the growth of religious teaching, lent, the aid of his voice and his purse 
‘to Dr. Bargardo’s Homes,-frequently presided at religious meetings at 
Exeter Hall, and was a Sunday-school teacher up to practically the end 
of his long ‘career. Mr. Gladstone is believed to have expressed the 
opinion that Sir George Jessel, the later Master of the Roll, was ‘the 
greatest legal genius of the century.’ But there are few lawyers who 
would endorse this verdict. fir George Jessel undoubtedly possessed 
a legal intellect of the highest order. He disposed of the most complex 
legal problems with the ease and vigor, although not without some of 
the coarseness, of a huge mastiff worrying an insignificant terrier. But 
he lacked what Cairns possessed, the cultured imagination and the vein 
of poetry which are essential to the exercise of the highest genius in 
the juridical art. In Cairns’ best judgments Burke’s idea that “all 
human law is properly declaratory” is realized. They are not so much 
ratiocinations as illuminations. Disregarding the slow, syllogistic pro- 
cesses by which ordinary judges arrive at their decisions, he goes 
straight to his mark, with the swift, strong, subtle instinct of a woman 
for truth, and when the conclusion is reached, one feels as if the last 
word on the subject had been spoken. And yet Cairns’ mind was 
severely logical—le had attained that perfect mental discipline which 
enables a man to ‘follow without reflecting upon the rule.’ In spite of 
these great intellectual gifts, it is practically certain that the circum- 
stances which prevented Cains from succeeding to the authority of 
Lord Beaconsfield were of good men for the Conservative party. His 
austerity, his stern self-repression, would havé been fatal obstacles to 
his success, and-he never displayed either the faculty for evoking popu- 
lar enthusiasm or the capacity for leadership which the responsibilities 
of office have developed in his successor. By his professional brethren 
Cairns was, and still is, regarded with almost superstitious veneration, 
but without any of the perfect love which has poured without measure 
on the erring head of Blackburn. Lord Coleridge has told us that he 
had a strong, rich vein of humor. But its pulsations were carefully 
concealed, and according to the traditions of the temple, a curious fancy 
for immaculate bands and tie in court, and for a flower in hig coat at 
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evening parties, was the only human wpakness that the great Lord 
Chancellor displayed. Green Bag. | 


Real property—Adverse possession —pedondant railroad company 
had bought certain land of plaintiff's father, and in putting up the fence 
made a mistake in its location, leaving the vendor in possession of a 
piece of land that belonged to the company, according to exact measure- 
ment, The vendor and his son, the plaintiff here, have occupied the 
land for more than twenty years, thinking the fence was on the true line. 
Held, one who by mistake occupies land, not covered by h deed, for 
twenty years or more, with no intention to claim title boyond lfis actual 
boundary, does not thereby acquire title by adverse possession beyond 
the trme line. Preble et al v. Marine Central R. Oo., 27 Atl. Bep., 
149 (Me).—Harvard Law Review ) 


Quast-contracts—Taseation— Voluntary payments under mistake of 
law.—The relator was a corporation exempt by statute from taxation. 
It voluntarily made a report to the comptroller, and without objection 
paid taxes on the basis of that report. Held, notwithstanding the 
statute, the relator cannot recover taxes voluntarily paid under a mis- 
take of law. People v. Wemple, 23 N. Y. Sup, 661. 


The decikion is interesting, as showing a very strict construction 
of an important statute in accordance with the common law rule 


against recovery of money paid under mistake of law.— Harvard Law 
Review, 


Prisoner giving evtdence :—In a case recently tried at the Old Bailey 
Mr. Justice Hawkins stated that he was very strongly in favor of allow- 
ing a prisoner to give evidence on oath. But dealing with the state- 
ment of the prisoner’s counsel that the prisoner’s mouth was closed, he 
said that was hardly so, as every person when committed for trial was 
invited by the magistrate to make a statement, and this could be made 
without subjection to cross-examination. This opportunity, however, 
is seldom of any use to the prisoner. He is told that he may make any 
statement he likes, but that what he does say will be taken down and 
used in evidence against him. Often without professional assistance, 
the man understands the threat but fails to recognise his opportunity 
of stating facts in his favor. Under any circumstances this procedure 
is unsatisfactory ; the facts are not stated on oath nor cross-examined 
too. A change in the law in this respect is absolutely necessary, and 
the experience gained in prosecutions under the Criminal Law Amend- 
ment Act shows that it may be made with safety.—Law Journal.’ 

5 
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Call to profession :—The judges have decided the appeal from the 
decision of the Gray’s Inn Benchers refusing to call a student of that 
Inn to the Bar in favor ofgthe appellant. The case was an interesting 
one, the action taken by de. Benchers having proceeded from a meet- 
ing of legal practitioners in India. The grounds on which the judges 
decided in this case were not stated in pronouncing the decision ; but it 
is anderstood that, owing to the nature of the case and the novel ques- 
tions involved, reasons are to be stated in writing, which doubtless will 
afford assistance to the Inns of Oourt in regard to their relations with 
students from India and the Colonies.—Law Journal. 


Torta—Proximate cause—Injuries caused by fright:—Plaintiff was 
standing on a crossing at the foot of a hill, waiting for a chance to go 
aboard one of the defendant’s cars, which was stationed opposite her. 
While she stood there a ‘horge-car came upon her, driven downhill at , 
such speed that before the driver could stop the horses, their heads were 
on either side of the plaintif, who fainted from the fright and excite- 
ment. As the result of the shock she became ill, suffered a miscarriage, 
and was sick for a long time. Held, that the plaintiff may recover if her 
physical injury though caused by the mental shock, was the natural 
result of the defendant’s negligence. Mitchell v. Rochester Hy. Uo. 
25 N. Y, Supp., 744.—Harvard Law Review. 


q 


Sales — Fraud—Effect of judgment :—A sale induced by fraud is not 
affirmed by a judgment recovered in an action for the purchase-money 
bronght by the vendor in ignorance of the fraud. Sockester Distilling 
Oo. v. Devendorj, 25 N. Y, Supp , 200. 


The decision is sound. Fraud makes a sale voidable at the election 
of the party who was deceived, and his acts before learning of the fraud 
do not affect the right of recission, provided third parties are not pre- 
judiced. The precise point decided here seems to have come up only 
twice before, vis., in Krause v. Thompson, 130 Mainn, 64, cited by the 
court and in Foundry Oo.’v. Hersee, 108 N. Y, 26.—Harvard Law 
Review. 

Real property— Natural gas—Injunction :—Plaintiff induced defend- 
ants to drill a gas-well in their land adjoining plaintiffs, expecting to 
buy it when completed. There was a disagreement about the price, and 
defendants allowed it to burn without utilizing it in any way. This 
tended to drain the sandrock and reduce the flow in the wells on plain- 
tif’s land. Plaintiffs went on defendants’ land and closed the well. 
Defendants now threaten to remove the cap, and an injunction to res- 
train them is sought, Held, no injunction will be granted. Defendants 
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had the right to use the gas in this eway as well as any ‘othor. 
Hague et al v. Wheeler et al,27 Atl. Rep, 714, (Pa).— Harvard Law 
feview, ( i 
Huidence—Burglary—Hvidence of other burglartes:—In a trial for 
burglary, evidence that other burglaries were committed on the same 
night was admitted, in connection with proof that footsteps found about 
the houses entered corresponded with the shoes worn by defendant. 
Held, that the evidence was properly admitted as tending to show a 
general system under which the orime in question was committed. 


Frazer v. State, 34 N. E, Rep., 817 (Ind). = 


Although questions of this nature are largely within the discretion 
of the trial judge, still it would seem that this was a case in which tho 
upper court might well have interfered. The principle relied on 1s 
perfectly sound. Though in general in a trial for a crime, evidence 
that defendant committed another crime is inadmissible, or proving 
nothing but defendant’s wickedness, yet such evidence is undoubtedly 
admissible where it tends to show the existence of a general plan, pur. 
suant to which the crime in question was committed, Commonwealth v. 
Robinson, 146 Mass, 571. But it is submitted that the principle was 
misapplied in this case: The evidence submitted apparently shows not 
such a general plan, but rather several distinct burglaries, supposed to 
have been committed by the defendant, which have no logical bearing 
upon the crime for which he was being tried. — Harvard Law Review. 


Hvidence— Oonjectural and misleading :—Defendant was a packing 
company, and plaintiff, as its employee, was engaged in piling barrels. 
A barrel in a lower row of the pile commenced to leak, ‘and, by order of 
defendant's foreman, the nead of the barrel was knocked out and its con- 
tents removed. Subsequently, some barrels on the top of the file fell off 
and struck plaintiff, breaking his leg. Plaintiff claimed that the injury 
was caused by negligence of defendant in allowing the empty barrel to 
remain in sucha position. Defendant offered to prove by its foreman that 
experiments with similar piles of barrels had been made, and that a 
barrel in the same relative position as the empty barrel in this case had 
been removed without causing the pile to fall. This evidence was 
excluded at the trial. Held, no error. Inbby ‘et al v, Scherman, 34 
N. E, Rep, 801 (IIJ. 


The court say that such evidence is conjectural merely, and would 
involve a multitude of collateral issues. Such questions seem to lie 
very largely in the discretionof the trial judges, and their rulings are not 
often reversed by the courts, unless a strong case is made ont. This is, 
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therefore, a question on whiah courts may well differ. If it could he 
shown that the experiments were made under substantially the same 
conditions as existed in ti}e case in question, it would seem that the 
evidence might be admitted as tending in some degree to disprove 
defendant's negligence, provided it was submitted to the jury with care- 
ful instructien as to its weight and bearing. Evidence of a similar kind 
was admitted in the following cases: L. R, 1 C. P.,800; 107 U. S, 519; 
52 N. H, 401. In the following it was excluded; 3 AIh, 410; 38 N. J. 
Law, 260.—eHarvard Law Review. 


Corđtracts—Oonsideration :—Plaintifft had agreed to furnish wood to 
defendan# at a certain price per cord, but was unable to carry out the 
agreement on account of the high wages that his workman demanded. 
He wrote defendant that he must ask for æ better price, and defendant 
agreed to pay more per cord. Held, there was a consideration for the 
second agreement. Foley v. Storrie, 23 S, W. Rep, 442 (Texas). 


The theory is that the first contract is waived by the making of 
this second agreement. And, of course, this being true, the mutual 
promises furnish sufficient consideration for the latter. Harg on Con, 
tracts, p. 220; 9 Pick, 298, 305; 3 Cush., 135; 6 Ex., 839; 69 Il, 403; 
36 N. Y., 388, 3892; 128 Mass., #16; 47 Mich , 489; 28 Vt, 264. But 
the better view seems to be that plaintiff was already bound by the first 
contract; that defendant never agreed to a waiver of it, and conse- 
quently that there is no consideration. Walds’ Pollock on Contract, 
p. 179, note V; 6 Ohio St. 1; 52 In, 478; 69 Pa. St, 216; 91 N.Y, 
392,—Harvard Law Reriew. 


Sorporation—Libel:—In an action against a corporation for libel it 
was held, that evidence of the defendant’s wealth was not admissible. 
Randall v. Evening News Association, 56 N. W. Rep, 361 (Mich). 


The courts of Michigan allow this evidence in an action against an 


individual for libel; but it is considered a dangerous rule, to be used , 


with great care. The court seems right, therefore,in refusing to extend 
the doctrine to the case of a corporation; butit is submitted that the 
argument that this sort of evidence is not so material in the present cage 
as in that of an action against an individual is given too great weight 
n the decision. —Harvard Law Hevnew. : 
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COVENANTS FOR TITLE IN INDIA. = 


Tho subject of covenants for title has not lost any of its 
interest by reason of the fact that in the -Transfer of Property 
Act the legislature has introduced provisions for the implication 
of covenants for title in conveyances executed subsequent to 
the date of its enactment. It is open to parties to adopt a form 
of conveyance which relies upon the implied covenants for title 
or the old form of conveyance with express covenants. It there- 
fore becbmes necessary to determine which form of conveyance 
is more advantageous to a party, agsuming that he is entitled to 
demand a conveyance in either form. In cases in which the agree- 
ment for transfer is silent about the covenants for title, we do not 
think it is competent to the parties to demand any other covenants 
than those which would be implied by the stafute in regard to the 
particular transaction. 


Tt is only where the terms of the agreement for a conveyance 
provide for the insertion of other covenants for title than those 
implied by law, that a party can insist upon such covenants being 
inserted. He must make up his mind whether he should rest content 
with the implied covenants or whether he should stipulate in the 
agreement for any express covenants. We shall therefore consider 
what covenants could bo demanded by a purchaser before the Act 
and whether they are more or less advantageous than those now 
implied by statute. 


Language has sometimes been employed by judges which 
would seem to suggest that covenants for title were unknown in 
this country prior to their introduction by statute. Such a view 
however would be erroneous. , So far as conveyances drawn up in 
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the vernaculars are concerned, they usually contain a covenant for 
title, though not in the elaborate form familiar to English convey- 
ancers. And as regards conveyances drawn up in English, they 
have been usually drawn"p by solicitors and in the English form 
with express covenants for title. We shall first consider the various 
covenants which are usual in conveyances in the English form. 


In the case of a sale the usual covenants in England are those 
for good right to convey, for quiet enjoyment, against iacumbrances 
and for further assurance. In former times there was’ another 
covenast usual in conveyances, viz., the covenant for seisin but in 
course of time it came to be regarded as synonymous with the 
covenant for good right to convey and has accordingly been omit- 
ted in conveyances in England. In Howell v. Richards, 11 Hast, 
642, the covenant-for seisin was defined by Lord Hllenborough to 
be an assurance to the purchaser that the grantor has the very 
estate in quantity and quality which he purports to convey. In 
the case of sales in England, the four modern covenants which we 
have mentioned are usually limited to the acts of the vepdor and 
persons claiming under him, if he has acquired the estate by pur- 
chase for money or other valuable consideration, see Dart’s Vendors 
and Purchasers, 6th edition, p. 616. But if the vendor has not 
acquired the estate by purchase, the purchaser is entitled to 
require covenants extending to the acts of the last person who 
thus claimed by purchase. In the case of a mortgage the covenants 
are not restricted to the acts of the mortgagor, but are against the 
_ acts of all claiming by title. In the case of leases the usual coven- 
ant is that for quiet enjoyment and as the title is not generally 
examined by the tenant, the covenant is not limited to the acts of 
the lessor, Calvert v. Sebright, 15 Beav, 156, 159. The rules which 
had thus sprung up from the practice of conveyancers and received 
the sanction of the courts were with slight modification adopted by 
the legislature in the Conveyancing and Law of Property Act of 
1881, (44 and 45 Vio, Ch. 41, S, 7.) 


The four convenants which before the Act were required 
to be expressly inserted in a conveyance are now implied by the 
statute and it is unnecessary for the parties to make any mention 
of them in the conveyance. The modification that we referred to 
is that in the case of leases the covenants implied by the statute 
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are the same as in the case of sales and that a-purchase for 
value is not deemed to inclade a cenveyance in consideration 
of marriage. Before we proceed further, itis necessary to try 
and discover the reason for the distincbion made between sales 
and leases on the one hand, and mortgages on the other, why the 
covenants are limited in the one case to the acts of the last pur- 
chaser for value, and why they are unlimited in the latter case. To 
a plain mind it seems to be just that a vendee or lessee should be 
entitled to the same protection to which a mortgagee is entitled. . 
The reason for the difference is alleged to be, that the Sbject of a 
mortgagee is not to acquire a particular estate, but to obfain full 
security for the repayment of his loan. Williams ou Real Property, 
(12th Ed.), 647. On the other hand in the case of.a sale ora 
lease, the object of the vendee or lessee is supposed to be to acquire 
no higher interest than that possessed by the vendor or lessee in 
the property. It is supposed to be understood that the vendor 
sells the estate as he receives it and if the vendor puts the 
purchaser in the same situation as himself, the purchaser has 
really nọ grievance. There was-neither hardship, nor injustice, 
said Lord Hidon in Browning v. Wright, 2 Bos & Pul, 28, if the 
_ defect in the vendor’s title depended upon the acts of those who had 
the estate before him, and he honestly but ignorantly proposed to 
another person to stand in his situation. ‘he assumption on which 
this justification of a qualified covenant rests appears to us to be 
contradicted by experience. If the question were put to them, 
most purchasers would unhesitatingly answer that they expected 
to acquire the very estate which the vendor professed to transfer, 
and not some different estate which the vendor might chance to 
possess. The duty of not causing disappointment of. reasonable 
expectations is at the basis of all justice and the fact that the 
vendor might himself have been disappointed in his expectations 
affords no justification for causing disappointment to a second 
person. Another ground on which this rule is rested is that 
if covenants for title are given extending to the acts of the 
last purchaser for value, the covenants which that purchaser 
and the purchasers before him would have obtained would com- 
plete the chain and give full protection to the purchaser. It 
is needless to observe that this view rests upon the assumption 
that covenants for title have been regularly obtained by the 
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successive purchasers aad that it is hardly applicable to countries 
in which conveyancing hag! not grown to the same luxuriance of 
elaborateness as in England. We cannot do better than quote the 
vigorous criticism in Hidmphrey on Real Property, p. 77, of the 
reasons adduced in favor of the distinction we have pointed out. 
“The professed rule is that there should be a chain of covenants 
throughout the title, connecting those of the alienor with those of 
the preceding owner who has last covenanted. To this rule, how- 
ever, there are the following several objections of expediency and 
of precedent. First, such a qualified warranty never actually 
enters the contemplation of the contracting parties. Whoever 
acquires land at its full’ value expects an equally complete inde- 
feasible title to it. The notion of concatenated fractions of an 
entire obligation rendering the alienor answerable for the faults of 
the first link only, and then referring the alienee, for all prior 
defects, to the exhausted assets of long-deceased strangers, is too 
revolting to suppose it would be accepted as a guarantee by any 
purchaser to whom it was once explaincd. Should it be urged, you 
have the title to inspect, he would reply, such are the complications 
of real property, and the inadequate means of search, that with all 
reasonable diligence defects must often remain undiscovered, and a 
purchaser is not concluded by latent faults. Under the Roman 
Law, the seller on the eviction of the purchaser, was answerable to 
him for the loss, under certain qualifications interposed for the pro- 
tection of the former. The Code Napoleon, (1826—1840), in fram- 
ing which both precedent and principle were fully discussed imposes 
an absolute warranty on a seller in case of eviction, tò be answered 
in damages, the amount of which is chiefly regulated by the price 
and by the subsequent permanent improvements.” ‘The highly 
artificial reasoning by which the limitation of a vendor’s covenants 
is supported has not found favor in countries less fettered by tradi- 
tion and precedent than England and we accordingly find in 
modern Codes a more rational set of rules on the subject. Under 
the New York Civil Code (Art. 863) an agreement to give the 
usual covenants binds the grantor to give covenants of seisin, quiet 
enjoyment, further assurance, general warranty and against incum- 
brances which must be expressed to the effect that the grantor is 
now seized in fee simple of the property granted, that the grantee 
shall enjoy the same without any lawful disturbance, that the same 
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is free from all incumbrances, that the grantor and all persons 
acquiring any interest in the same through or for him will on 
demand execute and deliver to the grantee at the expense of the 
latter any further assurance of the samb that may be reasonably 
required and that the grantor will warrant to the grantee all the 
said property against every person Jawfully claiming the same. In 
the Civil Code of Lower Canada, (Weir, Ss. 1506—1521), warranties 
are of two kinds, legal or conventional. The seller is obliged by 
law to warrant the buyer against eviction of the whole or any part 
of the thing sold, by reason of the act of the former, or of any 
right existing atthe time of the sale and against a 
not declared and not apparent at the time of gale. This legal 
warranty has the effect of an unlimited covenant for quiet enjoy- 
ment and the other covenants for title being thus rendered unne- 
cessary, the Code makes no provision for them. Under S. 1509 
the seller cannot even by express agreement release himself from 
the liability to warranty against his own personal acts. Even when 
there is a stipulation excluding warranty, the seller is .in case of 
eviction-obliged to return the price of the thing sold, unless the 
buyer knew at the time of the sale the danger of eviction, or had 
bought at his own risk, (S. 1510). 


Though we have stated that the usual covenants in a sale in 
England are qualified or limited to the acts of the vendor and per- 
sons claiming under him, they may by agreement of parties be 
absolute or unlimited also. Where the covenants are unqualified t.e., 
purport to assure the purchaser from disturbance on the part 
of the grantor or any person or persons whomsoever, the generality 
of this general assurance is subject to certain well-settled qualifica- 
tions, Such a general covenant is not broken by tortious disturb- 
ances, Hayes v. Bickerstaff, Vaughan, 118. It was pointed out in 
this case that the covenant however generally expressed must be 
understood to apply merely to the acts of those claiming by title 
because, first, the grantor does not expressly covenant against 
tortious acts of strangers; secondly, it would be unreasonable that 
he should do so, as he could neither foresee nor prevent them ; 
thirdly, the law gives the covenantee a remedy against the wrong- 
doer; fourthly, the covenantee might thus have a double remedy 
and satisfaction, one against his covenantor and the other against 
the wrong-doer ; fifthly, it would enable him to injure the covenantor 
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by colluding with a stranger to make a tortious disturbance; and 
sixthly, because the oxpre§s words of the covenant were that 
the covenantee should lawfully enjoy the premises without the let 
or hindrance of the covendntor or any other person. The qualifica- 
tion limiting the disturbances to those made under color of title is 
itself subject to three exceptions, (Rawle on Covenants for title, 
5th Ed., S. 125, Darts Vendors and Purchasers p. 883, 887: (1) 
The covenant extends to all acts of the covenantor himself whether 
tortious or otherwise. (2) If the covenant be expressly against the 
acts of a particularly named person it will not be restrained to his 
lawful acts, since the covenantor is presumed to know the party 
against whose acts he covenants, and may therefore be reasonably 
expected to stipulate against all of them. (3) Where the plain 
intention of the covenant manifested by express words is to protect 
the covenantee against claims of every description, as where it is 
against all claiming or pretending to claim, (Chaplain v. Southgate, 
10 Mod, 383.) 


Again a goneral covenant against disturbances by any persons 
whomsoever will not extend to acts of sovereignty. ` 


Having made these remarks about the distinction between 
absolute and qualified covenants, we shall now see when the various 
classes of covenants are held to be broken, and when time begins 
to run against the covenantee in favor of the covenantor. In the 
earlier part of this century it was held in England, Kingdom v. 
Nottle, 4 Maule & Selw, 58, that the breach of a covenant for 
seisin must be regarded as a continuing breach and that although 
according to the letter of the covenant there might be a breach 
on the instant of its creation, yet according to its spirit the right 
of action should pass to, and rest in, the party in whose time the 
substantial breach occurred and who ultimately sustained the dam- 
age. The fact that the covenant was óne which ran with the land 
was in the opinion of Dampier, J, inconsistent with the supposition 
that it might be broken and coased eo instanti that it was broken. 
The doctrine of a continuing breach has however been disapproved 
in the later case of Spoor v. Green, L. R, 9 Exch, 99. The later 
view however has the effect of almost destroying the value of the 
covenant, for the breach may remain undiscovered for a long time 
and the period of limitation may have expired, see the dissenting 
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judgment of Kelly, C. B, in the above case. The Conveyancing 
Act of 1881 provides that the benefit of the implied covenants 
shall rùn with the land. Whether this provision will have the 
effect of enabling a grantee or his assigns to treat the breach as 
a continuing one and calculate the period of limitation from 
the moment that there is a substantial breach, or .whether it 
merely has the effect of transmitting the right of action which 
arises on the technical breach of the covenant at the very moment 
of its creation from the immediate grantee to his assigns and 
enabling them to sue for such breach within the period of limitation 
calculated from the date of the covenant is doubtful. However 
beneficial it may be, the former view appears to us to involve a very 
forced interpretation of the Act. The covenant for quiet enjoy- 
ment is broken only when the possession is disturbed. The covenant 
against incumbraces is frequently styled in England the covenant 
for indemnity against incumbrances and its place there is invariably 
after that for quiet enjoyment being connected therewith by the 
words ‘and that (t.e., the quiet enjoyment) free and clear of all 
incumbrances &c.,’ (Rawle, 8.70). The covenant for incum- 
brances implied by the Conveyancing and Law of Property Act of 
1881 has an exactly similar scope and the object of this covenant 
as well as the covenant for quiet enjoyment being to assure the 
possession to the purchaser, it is broken only when the enjoyment 
is disturbed, (see Dart’s Vendors and Purchasers, 6th ed., p. 881). 
_The covenant for further assurance is & covenant in futuro and is 
broken only upon the refusal of the covenantor to comply witha 
request by the covenantee to do such further acts as may be neces- 
sary to perfect his title. 


Turning our attention now to the Transfer of Property Act, it 
is provided in regard to sales that the seller shall be deemed to 
contract with the buyer, that the interest which the seller professes 
to transfer to the buyer subsists and that he has power to transfer 
the same, and that the benefil, of the contract shall run with the land, 
S. 55, Cl. (2). The seller is also, except where the property is 
sold subject to incumbrances, bound to discharge all incumbrances 
then existing, S. 55, Sub-S. 1, Cl. (g). The buyer is thus entitled 
to the benefit of an unlimited covenant against incumbrances and 
for good right to convey. Why the covenants for quiet enjoymont 
and further assurance are omitted, it is not easy to understand. 
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The Indian Law Commissioners in their report of 1879 state that 
they considered it unnecegsary to introduce any other implied 
covenants than: the two provided in the Act. As to the reason 
which led them to considér the other covenants unnecessary we are 
entirely left in the dark. If the implied covenants contained in 
the statute .were sufficient for all practical purposes, the other 
covenants would noedoubt be unnecessary. If there was a single 
sweeping covenant in the, Transfer of Property Act similar to the 
legal warranty against eviction provided by the Canadian Code, 
all the other covenants of title would be superfluous. As it is, 
however, we are afraid that the protection conferred by the Indian 
Act is in one important respect defective as compared with the 
provision of the English Act. If a breach of the covenant for 
good right to convey implied by Sub- S. 2 could be regarded as a 
continuing breach, the purchaser might obtain adequate protection. 
But we have already pointed out that according to a recent decision 
in England a covenant of this kind is broken as soon as it is made, 
and that time begins to run from the date of the covenant. The 
same view has been taken by the courts in India/ also; see Raju 
Balu v. Krishnarav Ramchandra, I. L. R, 2 B, 278; Hanuman 
Kamut v. Hanuman Mandur, I. L. R, 15 C, 51. 


The advantage therefore which a purchaser would derive from 
the unlimited character of the implied covenants is more than 
counter-balanced by the fact that his right to sue in respect of a 
defect in the title may become barred long before he ever becomes 
aware of it. Mortgagees are, as in Hngland, in a more favorable 
position, being entitled to unlimited covenants for title, (S. 65). A 
lessee is under the Act entitled to an absolute covenant for quiet 
enjoyment, S. 108, Sub-S. A, Cl. (c). And so long as a lessee is 
entitled to this covenant, it is immaterial to him whether he gets 
or not the other covenants. Though the implied covenants which 
arise in favour of a purchaser are thus Jess advantageous than the 
covenants implied by the English Act, itis open to the purchaser 
to protect himself by stipulating in the agreement for sale for wider 
express covenants. Where the conveyance contains express cove- 
nants for title, the question may arise whether the express cove- 
nants exclude the operation of the implied covenants. To this 


question a clear answer has been returned by the Privy Council 
in The Chaudiere Gold Mining Company v. Desbarats, L. R, 5 P. C, 
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277, 299, where their Lordships laid down that it seemed to be a 
reasonable, if not a necessary, implication from the insertion of a 
limited conventional warranty, that it was the intention of the 
parties to exclude the larger legal one, though the conventional. 
warranty did not contain the word only or other equivalent expres- 
sion. The terms of 8.55 of the Transfer of Property Act lend 
themselves more readily to this view than those of S. 7 of the Eng- 
lish Conveyancing Act. For while the English Act lays down that 
in every conveyance, certain covenants for title shall be implied, 
the Indian Act only provides that in the absence of a contract to 
the contrary, certain covenants shall be deemed to be included. 


If we turn to the vernacular forms of cenveyancing which are 
in use among the natives of this country and which are so often 
unjustly disposed, we find that in the matter of covenants for title, 
vernacular conveyances are superior to the cambrous deeds which 
are the delight of English solicitors. Speaking with reference to 
this Presidency and especially the Tamil-speaking Districts, it may 
be safely said that in nearly all sale-deeds will be found words to 
the effect that there are no disputes about the title and that if any 
disputes should arise, the vendor would come forward and settle 
or clear the same. This clause is very brief and apt and amounts 
to a general warranty against eviction. A single sweeping cove- 
nant like this renders all the other covenants superfluous. Cove- 
nants of this kind have been held by the Madras,High Court to 
entitle-the purchaser to sue the vendor for damages upon disturb- 
ance or eviction. A similar covenant was held by the North 
Western Provinces High Court to be implied under the common 
law in India in contracts of sale and mortgage. In Dwarka Dass 
yv. Ratian Singh, 2 Agra, 199, the court held, “‘ Although there 
may be no express covenant for title, a vendor or mortgagor must 
always be held impliedly to warrant the title of the property sold 
or mortgaged, and if it be found that the title is defective, the 
vendee may sue on the breach of the implied contract.” In this 
case it was held that time began to run from the date of eviction. 

We wish to consider one other question in connection with 
this subject, viz., whether a covenant extends, to a known defect. 
In Ghousiah Pegum v. Rustumjah, I. L. R, 13 M, 161, it was held 
by Wilkinson, J. that a purchaser might*be precluded from taking 


objection to the vendor’s title by the fact that he had clear notice 
2 
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of the state of the title before he entered into the contract for sale, 
and that this was more especially the case where the vendor and 
vendee dealt without legal advice and the purchaser relied on the 
` implied covenant for titlé. On the other hand it was laid down by 
Muthusami Aiyar, J. that an agreement to take such title as the 
vendor has is in restraint of the purchaser’s legal right and that 
when it is set up as being antecedent to a written contract in a 
suit to enforce specific performance, it must at all events be estab- 
lished with the greatest clearness and precision. The view taken 
by Muthusamt Atyar, J.is the correct view of the matter and is 
supported by principle and authority. When a party is bound by 
law or-agreement to warrant'the title, it rests upon him to show 
that a known defect was excepted from the operation of the war- 
ranty, and the mere fact of the knowledge of, such defect by the 
purchaser does not amount to an agreement by him to take the risk 
of it. On the other hand it may be said that the purchaser’s 
knowledgo of a defect is the very reason why the covenant should 
be deemed to have been relied upon by the parties and included to 
cover it. In Ram Chunder Dutt v. Dwarkanath Bysack; I. L. R, 
16 C, 380, 341 it was held that covenants for title extend to known 
defects also. The same yiew is also taken in Dart’s Vendors and 
Purchasers, (6th Ed., p. 886) where it is pointed out that the’ only 
way in which knowledge of defects by the purchaser becomes 
material is that in an action to rectify the covenant, the fact may 
be used as the basis of an inference that it could not have been the 
intention of the parties that the covenant should include a defect of 
which both were equally aware. The question has now been decided 
in the same way in Page v. Midland Railway, 1894, 1 Ch, 11. The 
same view has been taken by the courts in America also; Rawle on 
Covenants for title, S. 88. 


CULPABLE HOMICIDE AND MURDER 

Mr. R. A. Nelson at pages 282-284 of his edition of the Indian 
Penal Code says in effect that the definition of culpable homicide 
in S. 299 and that of murder in §. 300 of that Code are identical, 
and that culpable homicide is murder unless it falls within one of 
the exceptions to 8.300. It is prima facie improbable that the 
same thing should be distinguished by two different names and 
defined in different sets of words in two different places, that, in 
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short, one section should only be a paraphrase of another. Itis 
obvious from the way in which S. 300 is begun that it was the 
iutention of the framers of the Code that, independently of the 
exceptions, culpable homicide should fulfil some further conditions 
to constitute the graver offence of murder. Section 299 defines 
culpable homicide and 8. 300 commences “culpable homicide is 
murder, if etc.” Then follow certain conditions. It happens that 
some of these conditions are identical with some of those of cul- 
pable homicide.’ In such cases, no doubt, culpable homjcide would 
without more, be murder. But there are other cases which fall 
readily under S. 299, but do not, except by a twist of words, fall 
under S. 300. An instance of this is where an actis done with 
the knowledge that it is hkely to cause death, but without intention 
to cause death or a knowledge that itis so imminently dangerous 
that it must, in all probability, cause death. Such an act would be 
culpable homicide not amounting to murder. Before the introduc- 
tion of S. 304 A. attempts were made to bring under bhis class 
cases of death caused by rashness òr negligence. ‘Though such 
attempts were, no doubt, reprehensible, that would form no ground 
for taking away from the class of culpable homicide not amounting 
to murder, cases legitimately belonging to it. 


There are thus two classés of culpable homicide not amount- 
ing to murder—(1) murder falling within one of the exceptions, (2) 
culpable homicide failing to fulfil the further conditions of murder. 
Now, S. 304, defining the punishmnnt for culpable homicide not 
amounting to murder, makes two divisions of the offence—(a) where 
there is the intention to cause death, (b) where there is knowledge 
that death is likely to be caused, but no intention to cause death. 
Broadly speaking the class marked (1) corresponds to (a), and the 
class marked (2) corresponds to (b). A solitary exception occurs 
to me and thatis where an act is done with knowledgo of its im- 
minent danger but without intention to cause death and with the 
consent of the deceased. Such an act, though murder falling 
within one of the exceptions, is punishable, by the wording of the 
section, only under (b). If according to Mr. Nelson’s view, cul- 
pable homicide not amounting to murder consisted only of cases 
of murder falling within one of the’ exceptions, there would be 
neither rhyme nor reason in this twofold division in S. 304. If tho 
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legislature was ‘so scrupulous as to make a distinction .in the 
punishment between intentidn and knowledge without intention in 
cases of murder falling within one of the exceptions, why, it may 
well be asked, did it not make the same fine difference in cases of 
murder itself ? 


The current of decided cases is strongly against Mr Nelson’s 
view. If his view were correct, there could be no conviction of 
culpable homicide not amounting to murder, unless the benefit of 
one of the exceptions to S 300 is pleaded and given. I shall take 
for illustration only cases that have been decided since 1870 (2.e.) 
the date af the introduction of S. 804 A. 


A snake-charmer exhibited in public a venomous snake whose 
fangs he knew had not been extracted; and to show his own skill 
and dexterity, but without any intention to cause death to any one, 
placed the snake on the head of one of the spectators ; the spectator 
tried to push off the snake, was bitten, and died in consequence. 
The judges said, “ He did not intend to cause death; nor did he, 
knowing that the act was so imminently dangerous thas it must, in 
all probability, cause death, put the snake upon the bby.” He was, 
therefore, held not guilty of murder. “ But we think that the act . 
was done with the knowledge that it was likely to cause death, but 
without the intention to cause death.” He was, therefore, held 
guilty of culpable homicide not amounting to murder and punished 
under 8.304. Section 304A -was expressly held inapplicable. 
(Empress v. Gonerh Dooley, I. L. R, 5 C, 351.) 


In Empress of India v. Idu Beg, I. L. B,8 A, 776, the accused, 
in a verbal wrangle with his wife, strack her a blow on the 
left side, with great force, the result of which was that she within 
little more than an hour died, Straight, J. in the course of a 
lucid judgment, said :-— The primary questions in the case there- 
fore to be disposed of were, looking at the character of the act, the 
instrument with which it was committed, and the extent of injury 
inflicted, whether (1) the accused intended to cause death or bodily 
injury likely to cause.death, (2) whether as a reasonable man he 
must have known that’ the act was so imminently dangerous that, 
death or bodily injury likely to cause death would be the most pro- 
bable result, (8) whether as a reasonable man he must have known 
that death would be alikely result. If the conduct of the accused 
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fell within either of the first two descriptions, it amounted to mur- 
der; if it was covered by the last, his offence was culpable homi- 
cide not amounting to murder.-...... 5. 3804 creates no offence, 
but provides the punishment for culpable homicide not amounting 
to murder, and draws a distinction in the penalty to be inflicted, 
where, an intention to kill being present, the act would have amount- 
ed to murder, but for its having fallen within ong of the exceptions 
to 8. 300, and those cases in which the crime is culpable homicide 
not amounting to murder, that is to say, where there ig a know- 
ledge that death is likely to be a result, but intention to cause 
death or bodily injury likely to cause death is absent. Putting it 
shortly, all acts of killing done with the intention to kill or to 
inflict bodily injury likely to cause death, or with the knowledge 
that death must be the most probable result, are prima facie mur- 
der, while those committed with the knowledge that death will be 
a likely result are culpable homicide not amounting to murder.” 

In Queen Empress v. Huree Mohun Mythee, I L. R, 18 C, 49, the 
celebrated Bengal case of a man having had sexual 1atercourse 
with his immature wife and thereby caused her death, the prisoner 
was charged, under the first count, with culpable homicide not 
amounting to murder. Itis evident he could not plead provoca- 
tion, self-defence or any of the other exceptions. It is therefore 
difficult to see why he was not charged with murder, if culpable 
homicide were identical with murder except when it falls under 
one of the exceptions. 

In R v. Nidamarti Nagabhushanam, 7 M. H. C. R., 119, 
Empress v. Ketabdi Mundul, I. L. R, 4 C, 764, Queen Empress v. 
Damodaran, I. L. R, 12 M, 56, Reg v. Govinda, I. L. R, 1 B,342, 
the conviction of culpable homicide not amounting to murder was 
upheld, though none of the exceptions to S. 300 could be pleaded. 

I may also add R. v. Nadamooney tried at the last Sessions of 
the High Court of Madras held in February. The jury found the 
accused not guilty of murder but guilty of culpable homicide not 
amounting to murder, on the ground that the prisoner was guilty of 
doing an act likely to cause death, but that he did not do the act 
with the intention of causing death. The’ presiding judge accepted 
the verdict and sentenced the prisoner to five years’ rigorous 
imprisonment, (The Madras Mai, February 18, 1894). 

M. A.T. 
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NOTES OF INDIAN OASES. 


Ranganayakulu v. Prendergast, I. L. R, 17 M, 37, It seems to 
us that the decision in this case is not correct. We have of course nothing 
to do with the conduct of Mr. Prendergast. We do not know whether 
it was a bona fide exercise of his power when he proceeded to disperse 
the procession or whether he was judicious in commanding the emblems 
carried tobe taken down. There is great need for the magistracy and 
the police exercising all their legitimate authority for the purpose of 
protecting the exercise of lawful rights or the time-honoured customs or 
usages of the community. But we think the power which the superin- 
tendent exercised in this case is a necessary power and we vonture to 
add that the legislature has conferred it. We are unable to follow 
Shephard, J. when he says that the power to disperse crowds conferred 
by 5. 49 of the Police Act does not extend to assemblies or processions. 
We are inclined to believe that the power to “direct all crowds of 
twelve or more men to disperse” is wide and the generality of the lan- 
guage used is for the purpose of including assemblies, processions and 
other bodies of men. There is again the power to regulate the conduot 
of all assembles given by the first part of the section. Moreover 
Ss. 127 and 128 of the Code of Criminal Procedure appeat to have 
been overlooked by the learned judges. An officer in charge of a Police 
Station may command any assembly of five or more men likely to cause 
a breach of the peace to disperse and may himself disperse such assem- 
bly, Now ifthere is a power to disperse, the power to do everything 
necessary for the purpose of such dispersion is conferred by implication. 
If pulling away the banners or other emblems carried may be the means 
of dispersing the assembly, the police must have the power to interfere 
with the possession of the emblems. It appears to us that the superin- 
tendent was technically in the right. 


Siriparapu Ramanna v.. Mallikarjuna Prasada Nayudu, 
J.L.R,17 M, 43. The rent law is in several respects in utter confusion in 
this Presidency. There have been enquiries, and commissions and draft 
bills but no further progress is made. Act VIII of 1865 with a multitude 
of imperfections is still law. In a country where the land is the princi- 
pal source of revenue and agriculture the chief occupation of the people, 
agrarian disputes embittering the feelings between land-lord and tenant 
ought to be carefully prevented. , One question which has given rise to 
an enormous amount of litigation is as to where a contract to pay ata 
fixed rate may be implied. The only principle, if principle it can be 
called, towards the recognition of which we are tending, is that the 
High Court will accept the decision of the District Judge whether he 
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implies or refuses to imply a contract. We are not unmindful of the 
-difficulty of laying down any fixed princifles for the guidance of the 
Subordinate Courts in this matter. But we think the logislature should 
have anticipated this crying evil and laid down certain hard and fast 
rules. 


The Mussoorie Bank, Limited v. The Himalaya Bank, Limited, 
I. L. R, 16 A, 58. Know, J. has rightly followed ig this case the rule of 


English Law that in a winding up secured creditors can only prove for 
the balance of their debts, along with simple creditors, ois deducting 
the value of their securities. 


Tasadduk Rasul Khan v. Ahmad Husain, i L. R, 2I C, 66. 
The question as to what is a mere irregularity in publishing dr conduc- 
ting the sale and what is an illegality which invalidates the sale 
altogether has not been satisfactorily answered. The Privy Council 
hold that the conduct of the sale before the lapse of thirty days from 
the date of the publication is not an illegality which vitiates the sale 
without more but a material irregularity which is only s ground for 
avoiding the sale if substanital loss results therefrom, Itis thus an 
irregularity in the conduct of the sale to hold it before the lapse of the 
necessary period. 


Gobind Lal Roy v. Ramjanam Misser, I. L. R, 21 C, 70. This 
decision of the Privy Council must be regarded as overruling the Full 
Bench decision of the Calcutta High Court in Lala Mobaruk Lalv. The 
Secretary of State for India in Council, I. L. R,11 £, 200. It does away 
with the distinction between illegality and irregularity in a revenuo sale 
under Act XI of 1859. We do not think however it shakes the authority 
of the case in Mahomed !Abdul Hat v.. Gujraj Sahai, I. L. R, 20 C, 826. 
Their lordships say, ‘‘ where a sale for arrears of revenue is impeached 
as being contrary to the provisions of Act XI of 1859, no grounds of 
objection are open to the plaintiff: which have not been declared and 
specified in an appeal to the commissioner.” This was the position 
Mr. Mitra in an article in 2 M. L. J, p. 8 contended for. Where the Act 
is wholly irrelevant or the collector has no jurisdiction to proceed under 
the Act or the sale is a frandulent device by a mortgagee in possession 
to deprive the mortgagor of the property, see Baijnath Sahu v. Lala Sital 
Prasad, 2 B.L. R, F. B, 1 and Nawab Sidhee Nusur Ally Khan v. Bajah 
Ojoodhyaram Khan, 10 M. I. A, 540, we conceive that as pointed out by 
Mr, Mitra the sale is invalid and the property may be recovered without 
a proceeding under the Act. 

Mahommed Zohuruddeen v. Mahommed Noorooddeen, 1.L.R, 21 
O, 85. Mr. Justice Sale holds following the authority of Farran, J. in 
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Kahn v. Alli Mahomed Haji Umer, "I.L. R, 16 B, 577 that an attachment 

of money in the hands of a réceiver made without previous permission 
or sanction of the court whose receiver is in charge is improper and 
irregular and that the court will not recognize it. Property in the 
hands of a receiver must be held to be in the possession of the court and 
cannot be attached by a mere notice to the receiver. The notice must 
go to the court. But we cannot understand that the possession of the 
receiver is better than the possession of the court. It cannot be said 
that the leave or sanction of a court is necessary for a valid attachment 
of property in its possession. Section 272 specifies no such requisite. 
We say nothing on the question of priority for it may be that notwith- 
standing the attachment where property is in the hands of a receiver 
for distribution among creditors no one creditor can gain by mere attach- 
ment. But we think S. 272 makes the attachment valid where it is 
made by mere notice to the court. l 


Rash Behari Das v. Balgopal Singh, I. L. R, 21 0,92. We are 
not disposed to accept this decision as correct. On principle we can see 
no reason why when a criminal appeal is rejected under S. 421 reasons 
should not be required to be stated. It seems to us the fact that the 
Code requires reasons for orders comparatively less important, as those 
under Ss. 213, 249, 258, 257, 263, 264, and 307 is a strong argument 
for reasons being stated when an appeal is rejected. The learned judges 
lay stress upon the word ‘‘summarily.” There are numerous offences 
triable summarily under the Code and even in those cases reasons have 
to be stated by the court trying them summarily. See Empress v. Panjab 
Singh, I. L. R, 6 C, 579, Queen Empress v. Shidgauda, I. L. R, 18 B, 97. 
Summary disposal does not necessarily imply the non-statement, of 


reasons for the order. We agree with Brodhurst, J. in Queen Dias v. 
Narain, I. L. R, 8 A, 514. 


Queen Empress v. Sukee Baur, I. L. R, 21 C, 97. There can be 
no reasonable doubt as to the correctness of the conclusion arrived at 


in this case, To constitute the offence under S. 372 of the Penal Code, 
“there must have been somo distinct arrangement between two parties 
that the minor's person should be for some time completely in the keeping 
and under the control and direction of the person having the possession,” 
But we think opinion may fairly be divided as to whether the legislature 
may not render a person punishable who had only casual sexual 
intercourse with a girl under the age of sixteen, capable of giving 
consent. We are not convinced of the impolicy of such legislation. 
Mudray v. The Queen- Empress, I. L. R, 21 C, 103. We are quite 
in accord with the spirit pervading the judgments of Prinsep and 


k 
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Trevelyan, J.J. in this case. If in answer to a prosecution for a com- 
poundable offence, a compounding is pleadell by the accused, the onus is 
undoubtedly upon him to prove it. An offence is said to be compounded 
when there is an agreemert not to prosecute in consideration of somo 
gratification pecuniary or otherwise. Although the provisions of the 
Contract Act do not as such apply to the agreement in question, the 
conditions of the validity of such an agreement ,are similar in many 
respects. It is necessary that the complainant should have understood 
the terms of the agreement, that there should be a consideration in the 
form of a gratification, and that the agreement should not shave been 
induced by force or fraud. Their lordships rightly insist upon the per- 
son setting up the plea proving the consideration. We do not under- 
stand them to reverse the ordinary rule that where force or fraud is set 
up as avoiding a contract it should be affirmatively established by the 
person seeking to avoid it The mere production of a paper in a lan- 
guage of which the person that has signed it is ignorant when there has 
been no gratification given or promised for the withdrawal of the prose- 
cution is not sufficient proof of a valid compounding, 


Jugul Kissore Lal Sing Deo v. Kartee Chunder Chotto- 
padhya, T. L. R, 21 C, 116 A first mortgagee purchases the property 
in execution of a decree obtained by him on his mortgage. But he had 
not made the puisne mortgagee a party although he had notice of the 
encumbrance. The possession of the puisne mortgagee cannot be dis- 
placed without giving him an opportunity to redeem. This was the 
law before the Transfer of Property Act, and S. 85 of the Aot hag not 
altered it. The observations of the Privy Council in Gobind Lal Roy v. 
Ramjanam Misser, I. L. R, 21 C, at page 79 also support this view. 


Damu Senapati v. Sridhar Rajivar, I. L. R, 21 C,121. We do 
not know that S. 537 of the Criminal Procedure Code can be invoked to 
cure radical defect. A magistrate has no authority to pass sentence before 
the judgment is ready. Anda judgment written without hearing the 
arguments of counsel is illegal. The majority of the judges say that 
the fact of the appellate judge having regularly heard the appeal and 
confirmed the decision of the magistrate cured the defect. But we 
think with Trevelyan, J., that the fact of a fair trial by the appellate 
judge can no more cure the defect in the trial by the first court than a 
fair trial by the first court would cure an unfair trial by the appellate 
court. We are however of opinion that the revisional jurisdiction of the 
High Court being discretionary, the High Court was not bound to set 
aside the judgmeut if it had no reason to suppose that » different con- 
clusion would be come to on the retrial. 

3 


92 THE MADRAS LAW JOURNAL. [ VoL. IV. 


NOTES OF ENGLISH CASES. 

South Hetton Coal Cémpany v. North-Eastern News Associa- 
tion, 1894, I Q. B, 133. An action for libel will lie at the suit of an 
incorporated colliery company in respect of a libel calculated to injure 
its reputation in the way of its business without proof of special 
damage. The sanitary condition of a large number of cottages let by 
the proprietors of colliery to their workmen is a matter of public 
interest fair comment on which is not libellous. 


Per Lord Hsher, M. R :—In every action for libel whether the state- ` 
ment complained of is or is not a libel depends on whether what has 
beén published with regard to the plaintiff would tend in the minds of 
people of ordinary sense to bring the plaintiff into contempt, hatred, or 
ridicule or to injure his character. The question is the same by 
whomsoever the action is brought, whether by an individual, a firm, or a 
company. But though the law is the same the application of it is 
different with regard to different kinds of plaintiffs. 


Per Lopes, L. J:—A corporation cannot maintain an action for libel 
in respect of anything reflecting upon them personally. The words 
complained of, must injuriously affect the corporation or company as 
distinct from the individuals composing it. A corporation or company 
could not sue in respect of a charge of murder, or incest or adultery or 
assault or corruption, because it could not commit these crimes, although 
the individuals composing it may. The words complained of must 
attack the corporation or company in the method of conducting its 
affairs, must aconse it of fraud or mismanagement, or must attack its 
financial position. 


Mighell v. Sultan of Johore, 1894, I Q. B, 149. The. courts of 
England have no jurisdiction over an independent foreign sovereign 
unless he submits to the jurisdiction, actively electing to waive his 
privilege upon being sued. Therefore, the fact that a foreign sovereign 
has been residing in Hingland and has entered into a contract there under 
an assumed name as if he were a private individual does not amount to 
a submission to the jurisdiction, or render him liable to be sued for a 
breach of contract. A certificate from the Foreign or Colonial office, as 
the case may be, is conclusive as to the status of such a sovereign. 


Bowen v. Anderson, 1894, I Q. B, 164. The plaintiff was injured 
through a defect in the condition of a coal plate in the pavement in 
front of a house let by the defendant on a weekly tenancy. The defect 
had existed for some months before the date of the accident. Held that 
a weekly tenancy does not determine without notice at the end of each 
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week, but some notice is required to determine such tenancy, that the 
continuance of the tenant’s occupation on the expiration of each week 
did not render the defendant liable for defects then existing, as if thore 
had been a reletting, and that it was a question for the jury whether 
the injury was caused by the negligence of the tenant, or by a structual 
defect existing at the date of the original letting for which the defend- 
ant would be liable. The grounds of the decision iy Sandford v. Clarke, 
21 Q. B. D, 398 disapproved. 


Bulman & Dickson v. Fenwick -& Co., 1894,1 Q B, 179. A 
charter-party which contained an exception of any delay occasioned by 
strikes provided that the vessel when loaded should proceed to one of 
certain places named and there unload. The chartercrs ordered her to 
proceed to R, one of such places. After the voyage commenced, the 
charterers became aware of a strike at R among the porters, which did 
not extend to the other places named in the charter-pariy. It was 
impossible to unload within the time stipulated, owing to the strike. 
The shipowners sued for demurrage. 


Held by the Court of Appeal that there was no obligation on the 
chartererg to change the order for tho vessel to proceed to R on the 
strike coming to their knowledge, and that the delay being covered by 
tho exception no demurrage was payable. 


Chaffers v: Goldsmid, 1894, I Q. B, 186. There is no right ina 
person desirous of petitioning the House of Commons to compel any par- 
ticular member of the House to present such petition, and no action will 
lie against any member for refusing to present such petition, 


Per Wells, J:—It is the right of the subject to petition parliament, 
but it by no means follows thatan action lies against a particular member 
for declining to present a petition. 


Per Grantham, J :—A member of parliament is not a member for an 
individual constituent; he is returned by the constituency and has a 
duty to discharge to the whole constituency. The right to present a 
petition is not one which is inherent only in the petitionor’s represen- 
tative. 


Travis v. Uttley, 1894, I. Q. B, 283. A drain passing through 
private ground but receiving the drainage of more than one building is 
a ‘sewer’ within the meaning of the Public Health Act, 1875. 


In ve a Solicitor, Hx parte ‘Incorporated Law Society, 1894, 
LQ. B, 254. Hold that it was'a case for the exercise of the disciplinary 
powers of the court, where a solicitor was found guilty of professional 
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misconduct in having accepted as a loan large sums of money from a 
client who had just attained “his majority and was a good deal under 
the influence of his professional adviser. 


Butler v. Butler, 1894, P, 25. The verdict of a jury at the trial 
of a petition for divorce by a wife against her husband finding that the 
husband has been enilty of adultery and cruelty and a decree nist in 
accordance with such verdict, are conclusive evidence of such adultery 
and cruelty in a subsequent suit between the same parties, in which the 
husband seoks similar relief against the wife. The fact of such decree 
nist having been set aside upon the intervention of the Queen's proctor, 
on grounds not affecting the propriety of the verdich does not prevent 
the findifiigs of the jury from being conclusive in the second suit. 


‘In the goods of Tamplin, 1894, P, 39. A testator domioiled in 
England left a will and two codicils dealing with real and personal 
property in England and personalty in Russia, and algo two other docu- 
ments one of which was a will duly executed in accordance with English 
law and both referring only to real property in Russia and appointing 
separate exccutors in respect of that property to pass the joint applica- 
tion of the’executors and trustees of all the property in both gountries ; 
the court refused to allow the documents referring only to property in 
Russia to be included in tho probate of the English will and codicus. 


In re Webb, Lambert v. Still, 1894, 1 Ch, 73. Solicitor-trustees 
of a will who are authorized to charge for professional services done by 
them, ought in settling accounts with their cestuts que trust under the 
will to inform them that they were entitled to have a bill of costs-for 
the amount appropriated by the trustees for professional charges and if 
they thought fit, to have the bill taxed. But the mere omission to give 
such information, in the absence of any error in the accounts or any © 
thing to show that injustice would be done by allowing the settlement 
to stand, is no ground for re-opening the accounts. Davey, L. J. pointed 
out the difference between cases where the accounting party is a trustee 
and where he is not. He observed, “ Where they (i.e. the parties to a 
seitled account) are in a fiduciary position, the court sets aside the 
account upon proof of some error and allows the account to be taken 
- notwithstanding the settlement: but where the parties are not in a 
fiduciary position upon proof of an error in the absence of fraud, all the 
court does is to give an opportunity to surcharge and falsify.” 


Malleson v. National- Insurance and Guarantee Corporation, 
1894, 1 Ch, 200. A company cannot deprivo itsolf of the power to vary 
the articles of association, North, J. 
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Smith v. Hancook, 1894, 1 Ch,209. A grocer who sold his business 
contracted with the vendee “ not to carry’on or be in anywise interested 
in” any similar business within a certain area. Held that this agreement 
was not broken by the vendor taking a merely domestic or sentimental 
interest in a similar business, by assisting his wife who carried on a simi- 
lar business of her own by obtaining a lease of the shops in her own name, 
during her illness, by issuing, a circular inviting ‘ old firiends’ to come to 
the shop, handing copies of the circular to a few persons including a ten- 
ant of his own, introducing her manager to some provision merchants or 
attending at the bank when the wife opened the banking acgount in her 

own name for the business. 


MISCELLANEOUS. 


We beg to acknowledge with thanks the receipt of the following 
legal publications :— 


The Canada Law Journal for February (in exchange). 
The Canadian Law Times for February (in exchange). 


Da 


Ther Green Bag for February (in exchange). 

The Western Law Times for February (in exchange). 
The American Law Review for February (in exchange). 
The Harvard Law Review for February (in exchange). 


Covenants for Title in Conveyances of Land tn India :-—Messrs R. and 
R., Calcutta, write to us as follows:—You are aware that deeds of 
conveyance in the English form ordinarily contain what are commonly 
called covenants for title and you, and most of your readers probably, 
know that a conveyance from an absolute owner of the fee simple, or of 
what is equivalent thereto, contains four of such covenants, vis., for 
right to convey, for quiet enjoyment, for freedom from incumbrances, 
and for further assurance. 


To put it less technically the grantor covenants that nothwithstand- 
ing any act done by him he has a right to convey the premises in the 
manner he has assumed: to do, that the grantee shall,so far as the 
vendor and hig heirs or any person claiming under him or them is or are 
concerned, quietly enjoy them, free from incumbrances created by the 
vendor or his heirs or any person claiming as aforesaid, and that he, the 
grantor, will make such further assurances as may be required to 
effectually vest the property in the grantee. 
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Such covenants in a conveyance are not usually what are called 

absolute or in other words they do not, as in a mortgage, extend to 
protect the grantee from every eviction or -disturbance, or the danger 
of such, arising from any flaw in the title, or to entitle him to call for 
removal of such flaw, but only a security against the acts of persons 
with whose dealings he has some reasonable and peculiar means of becom- 
ing acquainted. It follows that there is usually inserted in the 
covenants for title an enumeration of the persons against whose acts 
the grantor convenants. 
_ For instance if the vendor derives his title by descent or heirship 
he is expected to covenant against the acts of his ancestors as well as 
the acts of himselfand of those under him. Where however the vendor 
has acquired the property by purchase he usually convenants (in the 
English form) against acts subsequent to his purchase or merely that 
‘notwithstanding any act &c,, done by him or any one claiming under 
him” he has a good right to convey. 


Now a difficulty which lately oon up unexpectedly in our 
office arose thus :— 


Wishing to get’ good covenants for title from a vendor who had 
acquired his title not by descent but by purchase we inserted, at the end 
of the draft of the convenants for title, the words “ or his predecessors 
in title” intending thereby to make him indemnify our client, the 

purchaser, against the acts and defaults of his predecessors also. 


In approving of the draft the vendor’s solicitors struck out the 
aforesaid words “or predecessors in title ” and objected thereto, where- 
upon we turned to the Transfer of Property Act and found that it 
provides in S., 55, sub-section (g) as follows :— 


“The seller is bound .... (except where the property is sold 
“subject to incumbrances) to discharge incumbrances then existing on 
the property,” and further in the same section, clause II, that :— 


“ Tho seller shall be deemed to contract with the buyer that the 
“interest which the seller professes to transfer to the buyer subsists, and 
“that he has power to transfer the same.” 

Thereupon we wrote to the vendor’s attorneys thus :— 

“Under S. 55 of the Transfer of Property Act the vendor, as owner, 
“ig hoad to covenant with our client as purchaser that the interest 
“which he professes to transfer to him subsists, and that he has power 
‘to transfer the same. Hence either thé words you have struck out 
“must stand or the word ‘notwithstanding’ to the word ‘ contrary? 
‘should be omitted to accord with the Act.” 


PART III. | THE MADRAS LAW JOURNAL. ? 97 


To this the vendor's solicitors replied ¿— 


“ The covenant in question as drawn was an absolute one, such as 
“only a vendor who derives immediate title under a voluntary instru- 
“ment is bound to enter into. Hence, as our client isa ‘ purchaser,’ 
“we struck out the ‘ predecessors in title’ wherever they occurred. 
“You have adopted the English form of covenant for title, with which 
“the words objected to by us are not under the circumstances consis- 
s; ee and we must ask you to elect whether you will retain such form, 

‘in which case our elimination must stand, or whether you pill re-draft 
“covenants for title in tho precise word’ of 8. 55 of the Transfer of 
“ Property Act to which you appeal.” | 


Deeming covenants in terms of clause II of S. 55 of the Transfer 
of Property Act more beneficial to oux client than the restricted covenants 
usually inserted in the English form, we (with our client’s concurrence) ` 
struck out the ordinary covenants and inserted a covenant on the part of 
the vendor his executors, administrators, representatives and Assigns, 
“ that the interest in the said assured hereditaments and premises which 
“the said . . (vendor) professes hereby to transfer to the said . . 

j e Ai and that he has power to transfer the same.” 


This you wil admit is short and sweet. 


Will some of your readers let us know, through the columns of your 
journal, whether they would have similarly acted or what covenants 
they would have inserted in the circumstances having regard to sub-sec- 
tion (g) and Clause Il, and regard being had to the fact that the Transfer 
of Property Act is silent as to covenants for quiet enjoyment and for 
further assurance P 


We shonld also like to know what provisions your readers would 
suggest should be inserted in an agreement for sale in order to secure 
the insertion of absolute covenants in the conveyance. 


P. S. In cases where ordinary English covenants have been taken 
‘since 1882 would they curtail the rights of the purchaser under $. 
öö or would the seller still be deemed to give an absolute convenant, or 
in other words, would the parties be deemed to have contracted them- 
selves out of the Act? 


Str James Stephen.—The death of Sir James Stephen with its pre- 
Inde of long illness and deep pathos, has removed from our midst a 
great jurist. His reputation lies in his books rather than in his record 
asa judge, for, considering his‘learning and powers of research, the 


- 
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number of important judgments with which his name is connected in 
the ‘ Reports” is small. It was as an author rather than as an adyo- 
cate that he made his mark at the Bar; it was as a jurist rather than as 
a judge that he acquired his wide reputation during the twelve years 
he occupied a seat on the Bench. If he had a principle to expound, and 
its history to trace, his intellectual powers shone brilliantly, but when- 
ever he had todeal with technical details he appeared ponderous and 
unhappy. Tobe at his best he required a theme. To this extent, 
therefore, there was some truth in the saying that he was a philosopher 
among lawyers and a lawyer-among philosophers. Nevertheless, he was 
almost an ideal judge in criminal cases, having a remarkably keen 
sense of the relevancy of evidence, a firm grasp of facts, and a power of 
weighing the evidence with an impartiality which could never be ques-. 
tioned. What he lacked was a lightness of touch. It has been truly 
remarked that he dealt with every question with the tremendous pre- 
cision of a Nasmyth hammer.—Lavw Journal. 


Liability for necessaries. —His honor, Judge Lumley Smith, decided 
that a new set of false teeth was not a necessary for which the separated 
wife of a Sussex saddler was entitled to pledge her husband’s credit. 
We hope the teeth supplied were as sound as the law; but in giving 
judgment the learned judge hardly gave sufficient effect to the maxim 
that the luxuries of one generation are the necessaries of the next, and 
ita possible application to the case of artificial teeth, for he said that 
man had done without them for centuries—in fact, during the reign 
of the common law—and that no parish doctor would order them to be 
supplied as parish relief, to which the modern philanthropic politician 
would, like Bumble, reply, ‘The Poor Law’s a hass? We have heard 
of another husband who took a different view of his rights as to his 
wife’s false teeth. His house was burnt and she within it, where-upon 
he included in his claim on his fire-policy £10 in respect of his interest 
in the false teeth :—Law Journal. 


Che Hadras. Taw: Sourmal. 
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STARB DECISIS. ° 


In most English text books on jurisprudence, ‘judicial deci- 
sions’, ‘ precedents’, or ‘ adjudications’ are recognized as one 
of the ‘ sources of law,’ although analytic jurists have attempted 
to maintain that it is the duty of judges to abstain from ‘ making’ 
law and their proper function is only to ascertain it. All are 
however agreed that in so determining the law, judges are to a large 
extent tied down by the opinions of their predecessors, and where 
such opinions have been held for along time and consistently 
enforced, it is held to be the duty of the judge to give effect 
to them, even if his own individual judgment is at variance with 
them. This rule is known by the familiar name of stare decisis, 
i.e., to stand by the decisions in previous cases. ‘The principle has 
attained such an established position in English jurisprudence as 
well as in the law of all other countries whose system of law was 
originally derived from, or is now guided and directed by England, 
that it is likely to appear to the ordinary lawyer as principle of 
universal jurisprudence. This is however far from being the case. 
On the other hand, the generally accepted view in the continental 
legal systems is that judicial decisions have uo constraining effect. 
Professor T. B. Holland in his Elements of Jurisprudence observes, 
“ The continental view is an inheritance from the law of Rome ; for 
although Cicero enumerates ‘ res judicatas’ among the sources of 
law, and the Emperor Severus gave binding force to the ‘ aucto- 
ritas rerum perpetuo similitar judicatarum’ the contrary principle 
was finally established by a constitution of Justinian. The Codes 
of Prussia and Austria expressly provide that judgments shall not 
have the force of law, and although the Codes of France, Italy and 
Belgium are silent on the point, the rule in all these countries is 
substantially the same, t.e., that previous decisions are instructive, 
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but not authoritative, subject to certain special provisions of a 
strictly limited scope”; and even in England the rule of stare 
decisis was not recognized in the earliest times. Custom was the 
authoritative guide in England when Roman law formed the rule 
of law in other countriés. From the time of Edward I at least 
however, when the year books came into existence, decisions were 
referred to as evidénce of custom, but they were not authoritative. 
Gradually however their influence increased, and the patent of 
James I for the appointment of official reporters recited “that the 
common law of England is principally declared by the grave resolu- 
tions and arrests of the reverend and learned judges upon the cases 
that come before them from time to time and that the doubts and 
questions likewise which arise npon the exposition of statute laws 
are by the same means cleared and ruled,” and by: the time that 
Blackstone wrote his commentaries, precedents had come to be 
recognised as having a binding force in analogous cases. See Black- 
stone’s Commentaries, Vol. 1, pp. 68 to 72. The rule may be said to 
have held its place ever after in English law, see The King v. The 
Inhabitants of St. Mary Lambeth, 8 T.R., 289 per Lord Kenyon, 
C. J, The King v. The Inhabitants of St. Paul, Deptford, 13 East, 
321, per Grose, J, Mirehouse v. Bennel, 8 Bing. 557, per Tindal 
C. J, although many a strong judge like Sir George Jessel has 
strained the leash and vigorous.attempts have sometimes been made 
to narrow its scope. The House of Lords however in Oaledonian 
Railway Oo. v. Walker's Trustees, L.R., 7 App. Cas, 275 held that its 
own decisions were binding upon it, until the law was altered by the 
legislature. See &lso Beamish v. Beamish, 9 H. L. Cas, 274, 388, 
Attorney-General v. Dean and Canons of Windsor, 8 H. L. Cas, 891 y 
per Lord Campbell. It is doubtful how far the decisions of gub- 
ordinate tribunals are binding upon such tribunals themselves 
where there has been no pronouncement on the question in dispute 
by the highest tribunal. The point was raised in the Court of 
Appeal in Hadfield’s case, L. R, 8 C P, 806 and the opinions of the 
court are of importance as showing that according to some judges 
at least even the House of Lords is not absolutely bound by its own 
decisions. Hovill, O.J., observed at p. 318, “I should be sorry to lay 
it down as arule that this court cannot depart from a previons 
decision, especially where it can be shown that there has been 
an omission to cite an earlier authority, or a clear mistake in 


PART Iv. | THE MADRAS LAW JOURNAL. 101 


its application; and I do not concede that we are absolutely 
bound to adhere to dur decisions in the same manner as the 
House of Lords considers itself bound. There is no parallel 
between the twocases. The decisions of the House of Lords as the 
supreme court and court of ultimate appeal, are decisions upon the 
law not pronounced simply by lawyers, but by the whole House of 
Peers ; for it is only in modern times that they are pronounced by 
a select number of the members of the House. The law seems, from 
the cases referred to, to be clearly settled that decisitns of the 
Lords are final and binding on the House itself in future cases. 
That principle however has never been applied to the superior 
Courts of Westminster in cases where they have a peculiar juris- 
diction; for instance, in the Queen’s Bench on appeals from quarter 
sessions, in the Exchequer in matters of revenue, and in this court 
on appeals under the Registration Acts, and in matters arising 
under the Railway and Canal Traffic Act. Whenever a new juris- 
diction is given to the courts, some time must necessarily elapse 
before the law can be settled; and great inconvenience and 
mischief would result in such cases, where there is no appeal, 
if the courts were absolutely bound by their decisions, though 
manifestly erroneous. I, therefore, hold that we are fully at liberty 
to reconsider any decision which may have been come to upon these 
Acts of Parliament, and do not consider that we areat all concluded 
by the case of Heelis v. Blain, 18 C. B, (N. S), 90.” Brett, J. (now 
Lord Hsher) weut even farther and said, “I doubt very much 
whether if it were shown clearly that a former decision proceeded 
upon erroneous principles, it would not be competent to the House 
(i. e. the House of Lords) in another case to reconsider the matter. 
But, be that as it may, I think this court is bound to administer 
the law as it exists at the time when the particular judgment is 
delivered. I abide by what I said in Orme’s care, L. R. 8 C. P, 281, 
viz., that this court is bound to adhere loyally to former decisions 
unless clearly satisfied that they are wrong. But if we are satis- 
fied that a former decision is clearly wrong, and not warranted 
by law, we ought not blindly to follow it, and I am satisfied 
that the court has acted upon that principle on more than one 
occasion.” Grove, J. agreed in this view. It will be observed 
that‘ Brett, J. questions the absolute binding effect of a deci- 
sion of the House of Lords, and that while Bovwill, O. J. admits 


Z 
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it, he puts it entirely upon Historical reasons. On general principles 
there appears to be no distinction between the applicability of 
‘the rule to the House of Lords and the Courts of West-minster, 
where there is no appeal under the law from the decisions of the 
latter courts; and on the whole it may be said that the rule of 
stare decisis is not pow treated with the same absolute reverence 
in England as it was some years ago, while on the other hand, it is 
treated with more deference than in the past in the continental 
countries. ° Professor Holland observes, “ There have of late been 
symptoms of an approximation between the two theories. While on 
the continent judicial decisions are reported with more care and cited 
with more effect than formerly, indications are not wanting that in 
Engiand and the United Stutes they are beginning to be somewhat 
° more freely criticised than has hitherto been usual.” In our opinion 
this approximation is a very desirable consummation. It is not, we 
think, possible, on principle or on grounds of expediency, to justify a 
rigid rule of stare decisis. The fundamental rule is to decide rightly, 
and though there can be no doubt that what is right and expedient 
will in many cases largely depend upon what has been enunciated as 
the law by the courts of the country in the past, there must be many 
cases where regard for precedents cannot justify the perpetua- 
tion of an erroneous decision. The fact is that the weight to be 
attached to the rule depends on the nature of the question in dispute 
and many other circumstances greatly varying in mdividual cases. 
We shall now see whether a few general rules may not be enunci- 
ated on which the application of the rule may be made to depend. 
For this purpose it 1s well to remind ourselves of the true basis of 
the rule. As we have already said, the aim of the court should always 
be to decide rightly and justly. But right and justice depend largely 
in many cases upon the satisfaction of the reasonable expectations 
of men. Hence, even 1f abstractly speaking, previous decisions 
may seem to contravene the dictates of utility and of justice, it 
will often do less harm to abide by them than to upset men’s 
notions: derived from past decisions. As neatly expressed in 
Broom’s Legal Maxims the object of the rule is “ where the same 
points come again in litigation, as well to keep the scale of 
justice even and steady and not liable to waver with every new 
judge’s opinion, as also because the law in that case being solemnly 
declared and determined, what before was uncertain and perhaps 
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indifferent, is now become a permanent rule which it is not in the 
breast of every subsequent judge to alter or swerve from accord- 
ing to his private sentiments,” in other words, the necessity for 
consistency, certainty, and uniformity, is the ratio of the principle. 
We may add that the reason of the rule is also in part to maintain 
confidence in the constituted tribunals and to preserve their 
dignity and respect, see Mirehouse v. Bennell, 1 Cl. & Fin., p. 546. 
These are very necessary to do justice between man and man, but 
the rule in question may be so absurd that it will do less harm to 
depart from it at once than to perpetuate it. Broom observes, “ The 
judicial rule stare decisis does however admit of exceptions, where 
the former determination is most ardently contrary to reason.” 


1. Where the law on any matter is determined by statute and 
the courts have only to construe the statute, the rule will have 
less force than in other cases, where the law has not been codified 
but depends upon custom, the common law or rules of jurispru- 
dénce. To understand and to correctly apply these must always be 
a mattersof more or less difficulty on account of their comparative 
indefiniteness, and it is therefore advisable that definiteness and 
uniformity should be secured by means of judicial decisions even 
at some expense of abstract ethical perfection, but there must be 
stronger reasons to justify a departure from the correct construc- 
tion of a statute for the sake of adherence to precedent ; when the 
language is obscure, it will no doubt be safe to abide by decisions 
and leave it to the legislature to correct the interpretation if 
erroneous; but if the language is plain we submit that it is the 
bounden duty of the court to follow it notwithstanding the opinions 
held in former cases. 


` 2. Again the extent to which the principle may be allowed 
to prevail over the judge’s notions of what is the correct law on 
the matter will depend in some measure on the nature and activity 
of the legislative machinery of the country. Where the latter is 
active and easily moved, the courts may rightly stick to their own 
pronounced opinions until corrected by the legislature. But where 
itis slow, inefficient, complex or hard to influence, the courts will 
feel it incumbent on themselves to review and reconsider their 
decisions to bring it as far as possible into harmony with the prin- 
ciples of j urisprudence and the demands of justice. 
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3. Again, where the rule by its very nature cannot be 
abstractly perfect, but must in a more or less degree be arbitrary, 
the rule of stare decisis ought to be strictly followed, for change 
in such cases, though ıt may help towards the attainment of a more 
perfect rule in some degree, does considerably more harm on 
account of the disturbance it causes. ‘l'o take an illustration from 
Blackstone, “It has been determined time out of mind that a brother 
of the half-blood shall never succeed as heir to the estate of his 
half-brother, but 1t shall rather escheat to the king or other superior 
lord.” The same thing may be said of all rules relating to inheri- 
tance. ,l'hese are to a considerable extent arbitrary in the law of 
all countries, and to permit judges to change an arbitrary law will 
often result in great confusion. 


4, The weight to be attached to the principle will moreover 
always depend on the number of decisions that have accumulated 
and the length of time that they cover. If they have been followed 
so long and so often that the knowledge of them has had time to 
permeate the people at large and induce them to act in.the faith 
that they lay down the law of the land, much weightier reasons 
would be necessary to disturb them than if the knowledge of them 
has been confined to professional lawyers. In Lozon v. Pryce, 4 Myl 
& Cr, p. 617, Lord Cottenham observed, ‘In matters which do not 
affect existing rights or properties to any great degree, but tend 
principally to influence the future transactions of mankind, it is 
generally more important that the rule of law should, be settled than 
that 1t should be theoretically correct ; but when the question deeply 
affects the existing rights and interests of a large portion of the 
community; and the decisions impeached cannot to any great 
extent have influenced the subsequent arrangements of parties 
affected by them—tfor such I conceive must be the case in the pre- 
sent instance—the object of reverting to the right rule is so great 
and the inconvenience likely to arise from making the attempt com- 
paratively so small that a judge ought not to be deterred from it. 
Still his discretion might be regulated by the weight of the autho- 
rities to which his opinion is opposed and the length of time during 
which the opposite rule has appeared to be established,” 


5. Further, the rule has very little force when the effect of 
the decisions is negative, to make some transaction invalid, or to bar 
the legal recognition of some right or custom, Suppose for instance 


PART IV. | THE MADBAS LAW JOURNAL. 105 


a contract of a particular nature, has been for a long bime regarded 
by the courts as contrary to public policy, but owing to more 
correct conceptions, there is a change in the opinions of the judges 
and they are inclined to regard them as.unexceptionable. In such 
a case we think the rule of stare decisis should not stand in the 
way of the adoption of the correct view on the subject. ‘There are 
no expectations of people who acted on the old view to be disap- 
pointed. Many may have abstained from entering into such con- 
tracts on account of the prior decisions, but they cannot be*injured by 
the contracts of others who acted differently being respected. On the 
other hand, the court should be slow in condemning gontracts 
hitherto treated as valid, for to do so would be to disturb rights 
created under transactions which the parties entering into them had 
a right to expect would be treated as valid. Take again the caso of 
a custom not recognised by prior decisions. If notwithstanding 
the view taken by the courts, people go on recognising them, it 
shows their consciousness that it is a binding usage and respect for 
precedents does not require that the custom should again be disre- 
garded. ` 


6. The cases which call for the strictest application of the prin- 
ciple are those, where (1) the validity of a vontract, or conveyance, 
or other transaction resulting from a contract is in question, (2) the 
construction of a contract, a grant, or a will isin dispute. We have 
already referred to some instances of the former class. Itis equally 
applicable where the capacity of the contracting parties, or the 
requisite of consensus ad idem or any other requisite to the validity 
of a contract or the rights created by them are in questidn. Con- 
tract 1s such a common and indispensable requirement of social 
lite that the rules regulating it should be as definite as possible, 
and fluctuation on the part of the courts 1s hkely to occasion great 
and frequent mischief. Siniilar observations obviously apply with 
regard to the meanings to be put upon words in instruments. 
People naturally and rightly expect the court to place the same 
construction on similar words in other instruments ;-and except 
where it is obvious that a wrong construction has not become 
known to those who draw up documents or has not influenced them 
we think that the safest course on the part of the courts would be 
to abide by the meaning that has already been put on the words in 
question, 
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7. But even in the cake of contracts, where the question is what 
is the right measure of the damages to be awarded to the party 
whose rights are infiringed, the rule, it is submitted, has no applica- 
tion. A person who has broken a contract has no right to say that 
he did so in the belief that larger damages would not be awarded 
than has been done in previous cases, for precedents cannot justify 
his breach.and he cannot therefore plead them in extenuation of his 
conduct, nor again can one be permitted to say that he is entitled 
to larger edamages than he has actually sustained, because other 
persons’ have been improperly awarded them before. 


~ 


8.” In the law of delicts, including torts as well as crimes, the 
principle of stare decisis is of far less applicability. Where an act 
is wrong in itself or malum in se according to the moral notions of 
the community, one who transgresses the moral law cannot claim 
that his acts should not be punished by the courts, on the ground 
that similar acts were not punished before. Treating of the question 
of mens rea the court of Queen’s Bench laid down a similar rule in 
Regina v. Prince, L. R, 2 Cr. Cases, 154, and held that & prisoner 
who seduces a girl cannot escape by proving thathe did not know 
that the girl was under sixteen, if in fact she is under thatage. In 
‘the converse class of cases also where an act has been wrongly 
regarded as tortious or criminal, there is no reason for adhering to 
the view when the court is convinced of the error of its view. 


9. But where the tort or crime is purely the creature of posi- 
tive law, where it is not malum in se, but only malum prohibitum 
for finaħcial or other reasons, the case is more analogous to contracts 
and persons who have acted on the faith of the precedents of courts 
ought not to be punished without strong grounds for daing so. 
The rule will not however apply, as already pointed out, to cases 
where an act has been erroneously treated as a tort or as a crime. 


10. Here again, where the question is regarding the amount 
of damages, or the severity of the punishment to be inflicted on a 
wrong-doer, the court is very much at liberty to do what it regards 
as right. 


12. In offences like bigamy, &c., which savour of contracts, 
precedents would be entitled to far more respect than in the case 
of crimes generally. 
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13. Similar remarks will apply tp cases where a tort consists 
of the breach of duties respecting property or animals, especially 
where they partake of the nature of insurance, as the duty to do 
nothing on one’s own land except using it in the modes ordinarily 
recognised by law, so as to injure another, to take care of wild 
animals at the peril of paying for all injuries that they may do to 
others. : 


14. In adjective law, uniformity of procedure and definiteness 
are of especial importance, and the rule of stare decisisanay there- 
fore be applied with great advantage. When the question is one of 
evidence, if it relates to the mode of proving facts which gre rele- 
vant to the case, or the manner in which witnesses are to be examin- 
ed, the rule would advantageously be applied, but where the dis- 
pute is whether certain facts are relevant or not, we think it has 
no application. Iè has nothing to do with the satisfaction of rea- 
sonable expectations, and correctness is more desirable in such 
cases than adherence to precedent. | 


We have attempted to indicate briefly a few general principles 
that may guide the courts in the application of a rule not always 
rightly understood. We are ready to admit that fuller considera- 
tion may show that the principles as stated by us are not quite 
accurate; we have attempted to enunciate them only in the hope 
that it will stimulate thought on a question that is of considerable 
importance at the present time. 


—w 


SECTION 99 OF THE TRANSFER OF PROPERTY ACT. 


One of the most conspicuous among the many instances of 
legislative bungling to be found in the Transfer of Property Act is 
the provision in 8. 99 which forbids a mortgagee from bringing 
the equity of redemption to sale except by a suit for sale in respect 
of the mortgage-debt. A mortgagee who has claims for money 
against the mortgagor besides the subject of the mortgage, must 
realize them, as best he may, out of the properties of the debtor 
other than those mortgaged. If such other properties are not 
sufficient, he may attach the equity of redemption in the mortgaged 
properties, but cannot proceed to sale of it. He must wait till his 


right to bring the mortgaged properties to sale for the mortgage 
2 
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debt accrues and may, after the mortgaged properties have been 
sold, obtain satisfaction of his money-claims out of the surplus 
sale proceeds. It may happen that the mortgage money is not 
payable until after several years, and the mortgagee will have 
to content himself with merely placing an infructuous attach- 
ment on the equity of redemption. Why a mortgagee should 
be placed in a worke position than other creditors in respect of 
claims not based on the mortgage, it is not easy to discover. No 
such provision is to be found in the English law, and there was no 
such rule in this country prior to the Transfer of Property Act. 
We have therefore to see what the circumstances were which in- 
duced the legislature to adopt such a singular rule, In the Report 
of the Indian Law Commissioners, of 1879, (p. 35), it is stated that 
there was a common practice on the part of mortgagees, of suing 
their mortgagors on the debt as such and in execution selling the 
mortgagor’s interest in the property, and then enforcing the security 
against innocent purchasers who were unaware of its existence and 
were thus defrauded. The practice. referred to by the Commis- 
sioners was, if it existed, checked by the action of the‘different 
High Courts. When a creditor under a bond by which property 
was mortgaged took a money-decree and proceeded to attach 
and sell the mortgaged property in execution of it, two questions 
arose, one relating to the retention of his lien by the mortgagee 
and the other to his competency to bring a separate suit to 
enforce such lien against the purchaser. The leading ‘case upon 
the subject is Syud Emam Momtazooddeen Mahomed v. Itajcoomar 
Dasa, 14 B. L. R, 408, decided by a Full Bench of the Calcutta 
High Court. It was held in this case that where a creditor 
took a money-decree in respect of his mortgage debt and sold 
the mortgaged property in execution of it, the purchaser acquired 
not merely the equity of redemption of the mortgagor, but 
also the benefit of the creditors’ lien and that if there was no 
third party interested in the property, it became vested absolutely 
in the purchaser. It was pointed out by Str Richard Oouch, 
0. J., that there was no warrant for holding that when a sale 
was under a decree for sale, it conveyed the rights of both 
‘creditor and debtor, but that when it was in execution of a 
simple money-decree the right of the debtor only. Whether the 
decree do, or do not direct the sale of the mortgaged property, 
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the mortgagee when he puts up tke property or sale, sells 
the entire interest that he and the mortgager could jointly sell. 
Even in the case of a mortgage decree, an order for sale 
cannot conclude persons who claim an interest in the property, 
if they are not parties to the suit. The object of a sale of 
mortgaged property in execution of a decree is not to transfer 
the debt from the debtor to the purchaser*of the mortgaged 
property, but to obtain satisfaction out of the security passed. 
It would therefore be anomalous to hold that when the 
security is sold to satisfy a money-decree obtained upon the 
mortgage, it is sold subject to the mortgagee’s right to sell it 
again, or, in other words, that the mortgagee has the right to 
sell the same property twice for the same debt. It is also obvious 
that there is very great danger of unjust depreciation when a 
property is sold to satisfy a debt subject to a right to sell again 
for the same debt. When the equity of redemption is sold by a 
stranger in execution of a decree against the mortgagor, the 
property is sold subject toa definite incumbrance and may fetch an 
adequate’ price. But when the equity of redemption is sold subject 
to a lien for the mortgage debt itself, the value of the property is 
liable to be injuriously affected by the uncertainty of the extent of 
the lien. Another reason in favour of the view that the whole pro- 
perty and not merely the equity of redemption passes to the pur- ` 
chaser is that mentioned by Sir Richard Garth, C. J, in Bhuggo- 
butty Dossee v. Shamachurn Bose, I. L. R, 1 ©, 387, 353, that a 
contrary view would deprive the mortgagor of the privilege which 
upon the principle of considering the estate as a pledge, a court of 
equity always accords to a mortgagor, namely, a fair allowance of 
time to enable him to discharge the debt and recover the estate. 
Yet another argument in favour of this view is furnished by the in- 
equitableness of holding that the purchaser of the equity of redemp- 
tion is incompetent to set up the mortgage as a shield against subse- 
quent incumbrancers even when the sale proceeds heve been suff- 
cient to discharge the mortgage and have discharged it. The view 
taken by the Calcutta High Court has been adopted by the High 
Courts of Madras and Bombay, Ramu Natkan v. Subbaraya Mudali, 
7 M, H. C. R., 229 and Narsidas Jitram v. G. Joglekar, I. L. R, 4 B, 
57, and dissented from by the Higb Court of Allahabad, Khub Chand 
v. Kalian Das, I. L. R, 1 A, 240, 246. 


~ 


~ 
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Upon the second poigt vis., whether supposing the equity of 
redemption alone to be sold, the mortgagee can enforce his lien 
against the purchaser, the Calcutta High Court held that a mort- 
gagee is not competent to bring a separate suit for this purpose, 
14 B. L. R, 408. Even the Allahabad High Court is inclined to 
hold, that unless the mortgagee gives notice at the sale of his inten- 


` tion to retain the tien, it should be held that he had waived it. 


The practice referred to by the commissioners was thus checked 
by the action of the courts by holding that the equity of redemp- 
tion could not be sold separately to satisfy the mortgage debt and 
that the mortgagee could not subsequently enforce his lien by a 
separate suit against the purchaser. What was needed to.be done 


by the legislature was merey a statutory enactment of those two 


rules. The draft bill submitted by the commissioners contained a 
section (98) corresponding to 8.99 of the Act under the heading 
of abandonment of’ security by the mortgagee selling mortgaged 
property. The terms of the section were, “ Where a mortgagee 
in execution of a decree for the satisfaction of any claim whether 
arising under the mortgage, or not, attaches and brinys to sale 
the mortgaged property, or the mortgagor’s interest therein, 
he shall be deemed to have abandoned his security thereon, 
unless before the issue of the proclamation under the Code of 


” Civil Procedure, 8.287, he gives notice of such security to the 


court executing the decree.” The draft section is an unsatisfac- 
tory compromise between the views of the Calcutta High Court 
and the Allahabad High Court, Sir Charles Turner, who deli- 
vered the leading Judgment in the Allahabad case, being a mein- 
ber of the Law Commission. Where a mortgagee sells in execu- 
tion of a decree for the satisfaction of a claim under the mortgage, 
the presumption of abundoument of security in the absence of 
notice to the contrary is reasonable and in accordance with pre- 
vious decisions. But where the mortgagee sells in execution of a 
decree for the satisfaction of a claim not arising under the mortgage, 
there is no reason why he should be deemed to have abandoned his 
security. The only reason that can be suggested for the rule is 
that, when a mortgagee sells the mortgaged property, intending 
purchasers are likely to be inisled into the belief that he himself 
has noincumbrances on the property. ‘lhe hardship, if any, which 
might arise from extending the presumption of abandonment to this 
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case was however obviated by allowing the presumption to be 
robutted by the mortgagee by giving notice of reservation of his 
hen. Notwithstanding some defects, the draft section was on 
the whole innocuous and even useful. But the same thing cannot be 
said of the provisions of S, 99 in the Act. What induced the 
legislature o alter the wording of the draft section, we have not 
been able to ascertain. ‘I'he marginal note in the draft, viz., abandon- 
ment of security by the mortgagee selling the mortgaged property 
geve place to the words “ attachment of mortgaged property” and 
the section itself runs as follows, “ Where a mortgagee in execu- 
tion of a decree for the satisfaction of any claim, whether arising 
under the mortgage or not, attaches the mortgaged property, he 
shall not be entitled to bring such property to sale, otherwise than 
by instituting a suit under S. 67 and he may institute such suit 
notwithstanding anything contained-in the Code of Civil Proce- 
dure, S. 48.” 


The evils introduced by the section are far worse than the one 
which wag intended to be remedied, It is now open to a mortgagee 
to sue for a money-decree upon his mortgage, execute his decree 
against the mortgagor persohally, and if there is any balance stil] 
due to him, bring another suit for sale of the mortgaged properties, 
which he could not have done formerly. This enconragement of a 
multiplicity of suits is itself an evil ; but a more serious objection to 
the section is that a mortgagee is disabled from selling the equity 
of redemption in execution of decrees on claims not connected with 
the mortgage. He will have to attach the equity of redemption and 
sit with folded hands, till he can sue for a sale upon the mort- 
gage. lf this period of waiting should exceed 12 years from the 
date of the decree, the decree would become barred notwithstand- 
ing the decree-holdev’s diligence. Again other attachments may be 
made by other creditors during this interval and the mortgagee 
deprived of the benefit of his diligence by being obliged to accept 
vateablo distribution with them, If the mortgage 1s a pure 
usufructuary mortgage and the mortgagee has no right to bring the 
property to sale, how is his claim to be enforced? Does S. 99 apply 
in such a ocase to stay the mortgagee’s hands or not? The prohibi- 
tory words of the section “he shall not be entitled to bring such 
property to sale otherwise than by instituting a suit under §. 67,” 
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seem to us to presuppose the possibility of a suit for sale under that , 
section and therefore notto apply to a case where that section excludes 
a suit for sale, It is not clear whether this consideration was present 
to the minds of the judges in Durgayya v. Anantha, I. L. R, 14.M, 
74. The decision in Vigneswara v., Bapayya, I. L. R, 16 M, 486 that 
the prohibition in S. 99 is applicable to cases of pure usuiructuary 
mortgage with no covenant for repayment of mortgage money 
appears to us, with all deference to the learned judges, to be clearly 
unsound. The reasoning of the learned judges is that the suit 
contemplated by S. 99 is not by a usufructuary mortgagee as. such 
which is prohibited by 5.67, but by a decree-holder. who also 
happens to be a mortgagee. But we fail to see how the holding of 
e money decree can confer upon a usufructuary mortgagee a right 
to bring a suit for sale of the mortgage property, where as a usu- 
fructuary mortgagee he would have no such right ander 8.67. A 
usufructuary mortgagee as such has no right to sue for sale, and the 
holder of a money-decree as such is equally disentitled to bring a 
suit for sale. A combination of the two characters must there- 
fore be equally incapable of conferring a right to su for sale. 
It is suggested by the Calcutta High Court in Jadub Lall Shaw 
Chowdhry v. Madhub Lall Shaw Chowdhry, I. L. R, 20 C, 84 that. 
the suit contemplated by 8. 99 is a suit on the charge created by 
the attachment. Such a suit cannot be maintained and, even if it 
can be, it will serve no purpose, see our remarks in 4 M. L. J, p. 61. 
Where a person holds two mortgages on the same property and 
in execution of a decree ‘directing a sale on the second mortgage 
attempts to bring the mortgaged property to sale, it might be 
be urged that he could not do so except by a suit for sale on the 
other mortgage. But this contention cannot prevail, as the use of 
the word attaches in the section shows that ib is not applicable to ' 
mortgage-decrees under which it is unnecessary for the decree- 
holder to effect an attachment. It may-also be pointed out that _ 
though the suit for sale contemplated by section 99 must be a 
mortgage suit, it need not be on some particular mortgage. The 
requirement in the section will therefore be satisfied by a suit on 
the second mortgage ; see Dinendra Nath Sanyat v. Ohandra 
Kishore Munshi, 1. L. R, 12 C, 486. 

Where a mortgagee obtains a decree for sale of the mortgaged 
premises in respect of an instalment of the mortgage-money or the 
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interest, 8. 99 would, for the reason just mentioned, offer no 
obstacle to a sale of the premises. But the sale would, we conceive, 
be free of any lien for the remainder of the debt or principal, 
as such remainder or principal would be a part of the same debt, 
and would not constitute a prior incumbrance. It would be both 
inconvenient and anamalous to allow a creditor to sell a piece of 
property for a portion of a debt subject to a lieu for the remainder. 


We have already confessed our inability to find any satisfac- 
tory reason for a rule which places the mortgagee in a werse posi- 
tion than other creditors merely because he is a mortgagee. It is 
possible that the hobgoblin of fear of oppression of the mortgagor 
by the mortgagee may have operated upon the mind of the legisla- 
ture and induced it to enact such a rule. The fact that this consi- 
deration is not noticed by the Law Commissioners in their report 
shews that they did not attach any importance to it. Even if the 
reason we have conjectured be well founded, we do not think the 
proper remedy is to punish a mortgagee by throwing obstacles in 
the way of his obtaining satisfaction of his other claims. 


The fact that a mortgagor owes other debts to the mortgagee 
besides the subject of the mortgage cannot always be put down as 
the result of a scheme on the part of the mortgagee to oppress the 
mortgagor and deprive him of his property. Even a thoroughly 
honest and well-meaning mortgagee may find himself in such a 
situation, and it would be unjust to deprive him of the ordinary 
remedies of creditors. Whether a mortgagee who is under the 
disability imposed by the section can evade it by transferring his 
claims to a stranger and whether such transferee can sell the equity 
of redemption in execution of decrees for the satisfaction of such 
claims is not judicially settled. On the one hand it may be con- 
tended that the object of the section would be frustrated by per- 
mitting such an evasion, and on the other hand it may be urged that 
a section, which restricts ordinary rights, like S. 99 ought not to be 
extended to cases not strictly covered by the language of the 
section. The latter yew seems to have received the countenance 
of the judges in Sami v. Krishnasam, I. L. R., 10 M, 169. We 
have pointed out the various inconveniences and difficulties which 
attend the working of this section and we trust we have demop- 
strated the necessity for an early amendment of the section. 
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Section 99 ought to be repealed at the earliest opportunity and in 
its stead might be substituted a provision that a mortgagee who 
sells the mortgaged premises in execution of a decree based on the 
mortgage shall be deemed to sell the mortgage interest also. 


t 


NOTES OF INDIAN CASES. 


Narayanasami Naidu v. Narayana Rau, T. L. R, 17 M, 62. We 
note with pleasure the inclination of the courts to substitute com- 
mon sense for loyalty to convention in the interpretation of agreements 
to pay enhanced interest from the date ofa bond in case of default in 
payment at the stipnlated time The judgment of the Allahabad High 
Court in Banke Behari v. Sundar Lal, I. L. R, 15 A, 232 clearly points 
out the absolute inapplicability of the doctrine of penalties to such 
cases, and we are glad that Muthusami Aiyar and Best, J.J, recognise in 
the case under notice that the only correct rule in such cases is the well 
known one of finding out and enforcing the real intention of the parties. 
It is nearly half a century since the legislature realised the econo- 
mic blunder of attempting to put down usury by legislation, but the 
courts have been trying to punish usurers by artificial rules of construc- 
tion which were not designed to ascertain the intention of parties to a 
contract but to condemn certain contracts which did not commend them-. 
selves to judges. 


Sattappa Chetti v. Jogi Soorappa, I. L.R, 17 M, 67. It is well 
established that when a plaint or any judicial proceeding is amended 
it becomes a part of the original plaint or proceeding and dates back to 
the date of the original plaint. This being the general rule, S. 22 of 
the Limitation Act expressly provides that with regard to one class 
of amendments, t.e., the addition of a new plaintiff or defendant, the 
suit shall be deemed to have been instituted so far as the plaintiff or 
defendant so added is conveined only when the amendment is made, 
The spirit in which the power to grant leave to amend should be 
exercised is well pointed out in Tildesley v. Harper, L. R, 10 Ch. D., 
393 and in Kurtz v. Spencer, L. R, 36 Oh, D., 770. The function 
of the courts as observed by an eminent judge is not to enforce 
discipline but to administer justice. Where therefore an error which 
requires to be rectified was due to a bona fide mistake, or rather as put by 
Bramwell, L. J, where there is no mala fides, amendment ought to be 
permitted At the same time care should be taken that the opposite party 
is not prejudiced by the amendment. He would therefore be usually 
entitled to all costs incurred before the date of amendment. Baut there 
has been some confusion as to the exact scope of the principle that the 
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opposite party should not be prejudiced by jhe amendment. In Weldon 
v Neal, L. R, 19 Q. B. D, 395, Lord Hsher, M. R., says, “ We must act on 
the settled rule of practice which ia that amendments are not admissible 
when they prejudice the rights of the opposite party as existing at the 
date of such amendments,” and Lindley and Lopes, D. J. J. conourred in 
the same opinion. On the other hand in Mohummud Zahoor Ali Khan v 
HMussumat Thakooranee Rutta Keor 11 M.I. A. at p.484, Sir J. W. Colville 
delivering the judgment on behalf of the Judicial Committee said, in 
discussing the question whether an amendment ought to be granted in 
the case, “considering however that such a suit (i.e, a new Suit which 
the plaintiff in the case might institute) would probably be met by the 
Statute of Limitations, that in the circumstances of this case sugh a de- 
fence would be inequitable.. ..... they have come to the conclusion that 
the fairer course is to do what the judge in the court of first instance 
might, under the Code of Civil Procedure have done at an earlier stage 
of the course, namely, allow the appellant to amend his plaint so as to 
make it a plaint against Rutta Koer alone for the recovery of the money 
due on the bond.” Thus in the opinion of the Privy Council, the circum- 
stanco that a fresh suit might be barred by limitation instead of being an 
argument against the granting of an amendment, was a good reason why 
it should be granted. We submit that this is the more correct rule. All 
that the party likely to be affected by an amendment can claim is that 
he should be putin the same position as if the plaint ‘or other proceeding 
had been correctly framed in the beginning. He cannot be permitted, 
we submit, to say that he should be in a better position than he would be 
if his opponent had not made a mistake. The very object of amendment 
is to allow the erring party to correct his mistake; and to allow his 
antagonist to claim the advantages of the mistake, seems to be 
against the very principle of amendments. The learned judges of the 
court of appeal base their judgment to some extent upon the “settled 
practice of the English courts.” The courts in India are of course not 
bound by the English practice. We cannot therefore say that we are 
glad that Muthusamt Aiyar and Best, J.J. followed the ruling in Weldon 
v. Neal, 19 Q. B. D., 395. 


Samia Pillai v. Chockalinga Chettiar, I. L. R, 17 M, 76. Oan 
there be an action or any other legal proceeding against a dead man ? 
The answer probably that most lawyers would give is ‘ Decidely not’. 
But the decision under notice is against this view. Muthusamt Aiyar 
and Best, J.J. held that an application for execution against a deceased 
judgment-debtor was sufficient within the meaning of Art. 179 of the 
Limitation Act to give a fresh starting point for execution, that an appli- 
cation against a dead person is ‘one in accordance with law,’ Does the 

3 


116 THR MADRAS LAW JOORNAL. [ VOL. Iv. 


law allow an application against a dead person ? According to the court 
of appeal, a proceeding against a dead individual has no more life than 
the individual himself and Kay, L.J, points out the error of supposing that 
there is some shadowy apparition to be pursued in such cases, Duke v. 
Davis, 1893, 2 Q. B, 260. The stringeney of the law of hmitation how- 
ever has naturally induced our courts to hold many applications to be 
sufficiently in accordance with law for the purpose of saving limitation 


which are by reason of some defect incapable of being proceeded with 
by the courts. 


Kassim Saib v. Luis, I. L. R, 17 M, 82. We think Muthusamt 
Aiyar and Best, J. J. have put too narrow a construction upon the pro- 
‘visions ef 8.583. A claims the rent of certain property. C also claims it, 
A sues B the tenant for rent and C is made a co-defendant. The first 
court dismisses A’s suit, but the second court grants him a decree. B 
does not appeal against the decree for rent, but C does, and the whole 
suit is dismissed. After the decision of the second court, A has received 
the rent in execution. The learned judges hold that B cannot recover it 
back in execution. 5S. 583 applies where a “party is entitled to any 
benefit under a decree passed in an appeal.” Their lordships say there 
is no decree in B’s favor, because B did not appeal. But is not a decree 
dismising the suit in toto a decree in B’s favor, and is not B entitled 
under the decree to a return of the money ? The expression ‘under the 
decree’ seems to us merely to mean ‘in consequence of the decree.’ B’s 
right to restitution of the amount is surely consequential upon the 
decree, and we can see nothing in the language of S. 583 to warrant the 
interpretation that the decree must have been passed at the instance of 
the party claiming restitution. 


` 


Venkatalingam v. Veerasami, I. L. R, 17 M, 89. Following the 
ordinary rule of interpretation thata word should be understood in the 
same sense in the same statute, it would seem to be right to hold that 
the word sale in Art. 138 of the Limitation Act means the actual sale itself 
and not the sale confirmed, see Kishori Mohun Roy Ohawdhry v. Chunder 
Nath Pal, 1. L. R, 14 C, 644. But we cannot understand why the legis- 
lature should have enacted that while a purchaser cannot sue for posses- 
sion until the sale is confirmed (S. 316, Civil Procedure Code), limitation 
runs before it is confirmed. It is quite possible, though it may not be pro- 
bable, that the confirmation may not take place for 12 years after the sale, 
and the result in such cases would be that the suit would be barred before 
it could be legally instituted. When such a case arises, we suspect the 
decision in the case will not be adhered to, notwithstanding the rule of 
interpretation relied on by Muthusami Atyar and Best, J. J. 
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Ramasami v. Sami, I. L. R, 17 M, 96° The Madras High Court 
has at last begun to takea sensible view of the effect of failure to 
execute a decree, for redemption by paying up the amount due and 
recovering possession of the mortgaged property. An order under 
S. 93 is not necessary to bar the 1ight of redemption, although a 
different view was strongly expressed by Aluthusami Atyar, J. We do 
not know how far Collins, C. J. and Davies, J. were influencd by the 
insertion of a clause in the decree barring the right of redemption in case 
of non-payment of tho mortgage amount into court within the time 
fixed. We have shown in our article on the subject, see 2 M. L. J. 387 
that the omission of the clause is really not material. 


Kathiawar Trading Company v. Virchand Dipchand, I. L. R., 
18 B., 119. Sargent, C. J. and Bayley, J. have done a good deal to 
clear away one cause .of confusion with regard to the meaning of 
S. 10, of the Limitation Act. They point out that in this country 
unlike England, the rule embodied in S. 10 will apply only where 
the legal estate is vested in the defendant and will not embrace cases 
where the duties of the defendant are of a fiduciary character as those 
of the directors of a company to the shareholders. The question was 
discussed in Kherodtmoney Dossee v Doosyamoney, Dorses I. L. R., 4 O., 455, 
and Markby, J. was inclined to put a wider construction upon the word 
‘vest’ than has been adopted by the Bombay High Court though the 
‘learned judge recognised the fact that S. 10 ought not to extend to all ` 
cases of fiduciary relationship, such as agents, partners, benamidars. 


Another important question was decided in the case under notice. 
The learned judges held that a claim against the directors of a 
company to recover money which had been applied by the directors 
for objects beyond the scope of the company, could not be enforced 
for stalenesé, nearly a quarter of a century having elasped since the 
illegal appropriation of the money. At first sight the application of the 
rule against stale claims so as to protect persons standing in a fiduciary 
relation seems to require explanation. But the decision proceeds on the 
ground that the defendant would be. materially prejudiced by the 
enforcement of the claim after such delay as other directors who were 
equally responsible with him were dead. Is this sufficient to justify 
the denial of a relief to which by law a party is entitled against the 
surviving partner ? Perhaps it may be said that the long delay would 
be strong evidence of acquiescence on the part of the shareholders in 
the directors’ act, or it might be taken as amounting to a waiver of 
their claims against the directors. 
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In India where the historical distinction between legal and equitable 
rights does not exist it may be doubted whether mere staleness can ever 
be a valid defence to a legal right, except where the delay may be taken 
to amount to waiver or acquiescence. 


Janakibai v. Mahadev, I. L. R, 18 B, 147 This is certainly an 
extreme application of the rule that in construing sale certificates 
under the Civil Procedure Code, the court may look beyond the certi- 
ficate itself and examine the nature of the debt to ascertain what was 
really infended to be sold. A Hindu dies; his brothers are sued as 
his representatives and a decree is passed against his estate only, and 
his right, title, and interest in certain property were sold and yet the 
Bombay High Court holds that what was intended to be sold was not 
A’s right, title, and interest, but the rights of his brothers in the property. 
Why? Because the deceased man’s interest was nil, and the plain con- 
struction of the certificate would work injury to the purchaser. But 
the decree too was expressly against the dead man’s estate only although 
the parties on record were his brothers. Every circumstance in the 
case increases the difficulty of upholding the construction of the learned 
judges. Verily ‘Hard cases make bad law.’ : 


Chamela Kuar v. Amir Khan, I. L. R, 16 A, 77. Section540 of 
the Civil Procedure provides Code amongst other things that the appeal 
- shall....be accompanied by ẹ copy of the decree appealed against, and 
(unlegs the appellate court dispenses therewith )of the judgment on which 
itis found. The section lays down several other requisites for an appeal 
and the imperative mood is used with reference to them all. Now what 
would be the result, if one of these is not fulfilled ; would the presenta- 
tion of the appeal be void according to law, or is it merely irregular, 
capable of being rectified P Mr. Justice Burkitt is of opinion that a 
memorandum of appeal unaccompanied by a copy of the deéree appealed 
against is not a good memorandum. The learned judge rests his de- 
cision on two prior cases of the Allahabad Court both unreported. He 
does not consider whether the ruling will apply where the defect does 
not relate to the production of the decree, but is due to the nonfulfil- 
ment of some other requisite referred to in the section. We are not 
altogether satisfied that the conclusion arrived by the learned judge is 
inevitable. There is no irrefragable reason why the absence of an 
enclosure should fatally affect the validity of the memorandum. We 
think the courts will be slow to hold thatif the grounds of appeal are not 
concisely written, or other requirements of S. 540 are not strictly fol- 
lowed, the presentation is to be deemed invalid. There is apparently 
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no good reason for placing one of the requirments on a different footing 
from the others. 


Basa Mal v. Tajammal Husain, I. L. R., 16 A, 78. We fail to 
see how the omission of a mortgagee who has obtained a decree for the 
sale of the mortgaged property to putin his claim to the Collector under 
the Land Acquisition Act can deprive him of the right to proceed against 
the compensation awarded under the Act which becomes the substitute 
for the original security. There is no provision in Act X of 1870 which 
deprives the party guilty of an omission to put forward clgims under 
S. 90 of the Act of his rights to the fund awarded under the Act. All 
‘that can ba reasonably held appears to be that he cannot afterwards 
be permitted to urge his claims under the Act. j 


In the matter of the petition of Mathura Das, 1. L. R, 16 A, 
80. Aikman, J agrees with the Madras and Calcutta Courts that under 
S. 489 the High Court has power to revise an order passed by a lower 
court under S. 476 of the Criminal Procedure Code, The learned judge 
does not regard Queen Empress v. Narakka, I. L. R, 13 M, 144 as an 
authority to the contrary. He regards that case only as laying down 
that in such cases the High Court has no powers of interference under 
S. 195 of the Criminal Procedure Code. 


Queen Empress v Durga, I. L. R, 16 A. 84. The indulgence of the 
English Criminal law often leads to the most fanciful notions regarding 
the duty of pyblic prosecutors ; many a judge imagines that the prosecu- 
tor’s duty is to do all he can to prove the innocence of the accused. The 
judgment of the Full Bench of the Allahabad High Court in the 
case under notice has relieved public prosecutors from liability to be 
charged with not examining witnesses called for the Crown at the pre- 
liminary inquiry but whom the prosecutor has reason to believe to be 
perjured. He is not bound to put forward their perjured testimony in 
order that his case may be discredited. The accused are at liberty to 
do that. 


Queen Empress v. Moss, J. L. R, 16 A, 88. During the courso 
of the protracted trial of the Himalayan Bank frauds case, Hdge, O. J. 
had to decide several questions of considerable importance. It is neces- 
sary to draw attention to only one of them. We think it is to be regretted 
that the learned judge took the responsibility of deciding as a single 
judge that the word ‘compelled’ in S. 182 of the Evidence Act refers 
only to a case where the court has compelled a witness to answer a ques- 
tion, and not to a case where the witness has not asked to be excused 
from answering a question, but giyes his answer without any claim to 
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have himself excused. We*have fully dealt with the question on a 
former occasion, see 2 M. L. J., p. 209, and we think it would have been 
better if the learned judges had reserved the point for the decision of 
the whole court.. 


Dakhina Mohan Roy v. Saroda Mohan Roy, I. L. R, 21 O, 142. 
The decision in this case is somewhat anomalous. But we have no 
doubt that it will be regarded as eminently just. Their Lordships of thé 
Privy Council say, when a bona fide holder of proprty pending litigation 
makes the, necessary payments for the preservation of the estate in 
dispute and the estate is afterwards adjudged to his opponent, he should 
be recouped what he has so paid by the person who ultimately benefits 
by the payment, if he has failed through no fault of his own to reimburse 
himself out of the rents. The claim is considered as in the nature of 
salvage. We have nothing to add by way of criticism of this case 
to what has been said by Mr. Sivaswami Aiyar in his article entitled 
“ Dealings with property by trespassers” at page 183 of 2M. L.J. 
The position of the holder unsuccesful in the court of last resort is not 
regarded by their lordships as that of a trespasser, for the courts below 
recogrized him as legally entitled to the estate, and the payments which 
were made during the time of such legal holding of the estate were in 
consequence recoverable from the rightful representative. This again is 
not in accordance with strict legal conceptions, for the decree of the 
highest court declaring the person in possession not entitled must relate 
back to the time of the first accrial of the possession and make the 
holder of tho estate a trespasser in strict legal parlance. However as 
we have already indicated, there is no virtue in inflexible legal rules, if 
they do not subserve the ends of justice. It would be manifestly against 
our sense of common justice, if because of some difference between two 
constituted tribunals on some obscure question of law, the fair, bona 
fide, and business-like conduct,of a man borrowing for the preservation 
of the estate in dispute were to lead him and the person lending into 
pecuniary difficulties. 


Ghasitli v. Umrao Jan, I. L. R, 210,149. We are glad that the 
Privy Council have declined to countenance an attempt to create a 
new rule of succession for a Mahomedan prostitute under the pretence 
of adoption transferring the prostitute toa new family. The system of 
single and double adoptions sanctioned by the Madras High Oourt for 
Hindu prostitutes is not, we think, likely to find much favour with that 
tribunal, Referring to Mathura Naikin v. Hsu Naikin, I. L. R, 4 B, 545, 
their lordships well observe, “ But even in the case of Hindus great 
difficulties have been felt by courts of justice in admitting the validity 
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of transactions tntended for the furtherance of prostitution” though 
disguised under the name of adoptions. 


Mahomed Riasat Ali v. Hasin Banu, I. L. R, 21 0,157, When 
the subsequent suit is based upon a different cause of action, even 
understanding the phrase in the extended sense given to it in S. 48, that 
section is no bar to the suit. A suit by a Mahomedan widow as heir of 
her husband for movables against the husband’s brother is nota suit for 
specific movables under Art. 49 or for a distributive share under 
Art. 123 but one falling within Art 120. Notwithstanding the generality 
of the language of Art. 49, their Lordships think that Art. 49 is not 
applicable to a suit to establish a right to inherit the property of a 
deceased person. i 


Dhunput Singh v. Paresh Nath Singh, I. L. R, 21 O, 180. We 
agree with Petheram, O.J. and Chose, J. that the permission ander 
S. 30, Civil Procedure Code, need not be express or at all events, when 
there isa substantial compliance with the provisions of S. 30 as to 
notice &c., and the court has acted as if such permission had been granted, 
that the suit may be dealt with as instituted on behalf of all interested. 
See also The Secretary of State for India v. Mathurabat, I. L. R, 14 B, 213 
and Ramayyangar v. Krishnayyangar, I. L. B, 10 M, 185. The words 
“ having the same interest” are construed to mean “similarly interested 
in suing.” 

Udai Chunder Churkerbutty v. Ashutosh Das Mozumdar, 
I. L. R, 21 C, 190. A Hindu widow is under a pious obligation to 
discharge her husband’s debts out of his assets though the debts are 
time-barred. When an alienation is made for the purpose of discharging 
such debts there is a sufficient legal necessity to justify the alienation. 
See Mayne’s Hindu Law, S. 587, where the conflict of decisions is 
referred to. 


Clark v. Alexander, I. L. R, 21 O, 200. Sale, J. appears to us 
to overlook the language of S 295, Civil Procedure Code, which refers to 
more persons than one having prior to realization applied to the court 
by which assets are held. The obvious meaning is that to entitle to 
rateable distribution under S. 195, application should have been made to 
the same court. There is no other section in the Code, which authorizes 
rateable distribution. S.285 simply points ont the court which shall 
realize the assets and settle claims. Where there are attaching creditors 
of different courts, it does not empower rateable distribution to be 
made, 8. 295 being the only section dealing with the question we think 
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the Madras and Bombay Wigh Courts are right in Muttalagirėi v. 
Muttayyar, I. L. R,6 M, 357 and Nimbaji Tulsiram v. Vadia Venkati, 
I. L. R. 16 B, 683. We also think that the Calcutta cases referred to by 
Sale, J, du not support him. 


Nil Madhub Sarkar v. Brojo Nath Singha, I. L. R, 21 O, 236 
The rule of res judicata enacted in 8. 13, Civil Procedure Code, has not, 
ceased to perplex thé legal mind. A suit for rent in which a plea that 
defendant was not in possession of a portion of the estato was raised 
was decreed, the plea being held not proved. A second suit for rent for 
a subsequent period was instituted and the same plea was raised. The 
judges hold that.this was not res judiovia, We respectfully differ. The 
plea wa not that since the last suit, the defendant had gone out of posses- 
gion but that the defendant had never been in possession. This we 
think was inadmissible. The learned judges say that if evidence had 
beer gone into and after contest it had been decided that the plaintiff 
was in possession the rule of res judicata would apply. But we can see 
no distinction where the courts rejects the ples on the ground that the 
defendant on whom the onus lay failed to discharge it. The cases cited 
Bussun Lall Shookul v. Chundee Dass, I. L, R, 4 C, 686 and Nobo Doorga 
Dossee v. Foyebur Ohowdhrg, I. L. R, 1 C, 202 seem quite in point. 


NOTES OF ENGLISH CASES. 


In ve Somerset. Somerset v. Earl Poulett, 1894, 1 Oh, 231, 
Where trustees commit an innocent breach of trust by investing money 
on mortgage of property of insufficient value and continue paying the 
interest received from the mortgagor to the beneficiary, such payment 
cannot operate as an acknowledgment by the trustees of a liability to 
repay the principal or of a breach of trust soas to save limitation, 


Martin v. Price, 1894. 1 Ch, 276. Whére a plaintiff proved his logal 
right to ancient lights, a substantial obstruction of the same by the 
defendant and the likelihood of further infringement, it was held that in 
the absence of special circumstances, he was entitled to an injunction to 
restrain further infringement and that the fact that the commercial 
value of the premises or the facility of letting them had not been affected 
was no reason for refusing an injunction. 


Hole v. Chard Union, 1894, 1 Ch, 293. A continuing cause of 
action is a cause of action which arises from the continuous repetition 
of acts or omissions of the same kind as that for which the action is 
brought. Where in an action for an injunction and damages in respect 
‘of a nuisance caused by the pollution of a stream by the discharge of 
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sewage and refuse into it, the court awarded an injunction and ordered 
an inquiry as to damages, held that the damages were rightly assessed 
so as to cover damages caused by the continuance of the nuisance after 
the date of the injunction, as such continuance amounted to a continuing 
cause of action within the meaning of order XXXVI, rule 58. 


Inve Bridger, Brompton Hospital for Consumption v. Lewis, 
1894, 1 Ch, 297. An extension whether by a statute or otherwise, of 
a testators’ power of disposition in the interval between the making of 
his will and his death does not alter the meaning of hjs language, 
although such extension will necessarily enlarge the legal effect of that 
Janguage by making it apply to more objects than it previously would 


have applied to. 


Inre Lord Sudeley and Baines & Co., 1894, 1 Ch, 334. Where 
a power of sale of property is given by a settlement by deed or will, 
it is a question of intention whether the power should be exercised after 
the estate in fee simple has vested in possession. Where a power of sale is 
conferred for the purpose of dividing the property among the persons 
entitled, it is not obnoxious to the rule against perpetuities and may be 
exercised*within a reasonable time after the life estates have come to 
an end. 


Piddocke v. Burt, 1894, 1 Ch, 343. A partner who receives 
money belonging to the partnership on account of himself and his 
co-partner does not receive it in & fiduciary capacity. 


J. & P. Coats v. Chadwick, 1894, 1 Oh, 347. In an action for 
infringement of a trademark, the plaintiff is at liberty to warn the trade 
against infringement or imitation during the pendency of the action, 
but any, public discussion of the merits of the case will constitute 
contempt of court. 


Partridge v. Partridge, 1894, 1 Ch. 851. Where a will provided 
that if any person who under the limitations of the will should come into 
possession of the rents of the estate, should refuse or neglect to reside in 
and occupy the mansion-house during nine months in the year, the 
interest of such persons should cease, held that an infant was not bound 
by the condition, as an infant has no power to choose his own place of 
residence. 


Stretton’s Derby Brewery Company v. Mayor of Derby, 1894, 

1 Uh, 431. When unde: and by virtue of statutory duties and powers, 

works are made and maintained by a public body for the benefit of the 

public or of a section of the public, anda member of the, pubilo, in 
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exercise of the statutory rights given to him uses those works and 
suffers damage, the rights of that member and the liability of the 
public body in respect of such damage are to be ascertained not by 
considering how matters would stand if the parties could be regarded 
as strangers, but by reference only to the statutes under which the works 
were made, maintained and enjoyed. 


Pape v. Westatott, 1894, 1 Q. B, 272. There is no authority for 
an agent employed to receive money to take any thing but cash unless it 
is in accordance with the ordinary course of business to receive a cheque. 
If an agent is merely to eollect money, taking a cheque from a person 
having a banking account is not a departure from his authority. Where 
a lease provided that the lessee should not assign the premises without 
the lessor’s written permission and the defendant, a house-agent, is 
employed by the lessor to hand-over a written licence to assign to the 
lessee upon receipt of the rent in arrear, but the defendant delivers the 
licence on receipt of a cheque in his favour for the rent and other moneys 
which is afterwards dishonoured, he exceeded his authority, his duty 
having been to receive payment in cash, and was therefore liable to pay 
damages, and the measure of damage was the amount of the arrears, as 
the lessee was unable to pay and the incoming tenant cotld not be 
pursued for it. 

Sutton & Co., v. Grey, 1894,1Q B, 285. The plaintiffs stock- 
brokers, entered into an oral agreement with the defendant, that he 
should introduce clients to them and the plaintiffs should transact busi. 
ness on the Stock Exchange for them on the terms that defendant should, 
have half the profit or loss on such transactions The plaintiffs sued the 
defendant for half the loss in respect of transactions on behalf of a 
client introduced by the defendant. Held, that the action was main- 
‘tainable though the contract was not in writing as it did not fall within 
S. 4 of the Statute of Frauds, 


Per Lord Esher, M R :—“ The test given is whether the defendant 
is interested in the transaction either by being the person who is to 
negotiate it or in some other way, or whether he is totally unconnected 
with it. If heis totally unconnected with it, except by means of his 
promise to pay the loss, the contract is a guarantee. If he is not totally 
unconnected with the transaction, but is to derive some benefit from it, 
the contract is one of indemnity, not a guarantee, and S, 4 does not apply: 

James v. Jones, 1894, 1 Q. B, 304. Baking: powder is not an article 
of food and the mixing with it of an ingredient which renders it injurious 
to health is not an offence under S. 3 of the Sale of Food and Druga 


Act, 1875. 
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Gozzett v. Maldon Urban Sanitary Authority, 1894,1 Q.B 
327. Wherethe urban sanitary authority had made a bye-law requiring a 
person laying out a new street exceeding 100 ft. in length to make it not 
less than 36 ft. in width, and the appellant, a lessee of a piece of ground 
together with a right of way over the adjoining road which was lo ft, 
wide, for & distance of more than 100 ft. commenced to build two houses 
on the ground of which he was lessee but did not widen the road over 
which he had aright of way to 36 fl, held that what the appelant had 
done did not amount to laying out the road as a new street, and he 
was therefore not liable to the penalty prescribed. @ 


Thompson v. Mayor. &c. of Brighton. Oliver v Local Board of 
Horsham, 1894, 1 Q. B, 332. When the urban sanitary authority 
having as such the property and the management of the sewers and the 
streets inserted in one of the sewers a man-hole the cover of which 
was in the highway but was properly made and in good repair. The road 
having been allowed to wear away so that the cover projected above the 
surface of the road, the plaintiff’s horse stumbled over it and was injured. 
Held reversing Kent v. Worthing Local Beard, 10 Q. B. D, 118, that 
the only breach of duty which could be imputed to the defendants was 
their omission to repair the highway for which no action would lie. 


Per A. L. Smith, L. J:—It is now beyond doubt the law that where 
a person though lawfully using a highway is damaged either as regards 
himself, his'horse or his carriage, merely by reason of the non-repair of 
the highway he has no action at law for damages against any one. 
His sole remedy is by indictment against the parish which has made 
default or for penalties under 8. 94 of the Highway Act against the 
surveyor. 


Brett v. Monarch Investment Building Society, 1894, 1 Q. B, 
367. The rules of a Building Society provided in the case of deposi- 
tors who had’ given notice of withdrawal, that “if the available balance 
in hand shall be at any time insufficient to pay all the depositors wish- 
ing to withdraw, they shall be paid in rotation according to the 
priority of their notices.” A depositor who gave notice not having been 
repaid, held by the majority of the Court of Appeal that the fact that 
the available balance was insufficient to pay the depositors who had given 
prior notice to withdraw was an answer to the action. 


Shaw v. Great Western Railway, Co., 1894, I Q. B, 373. Section 7 
ofthe Railway and Canal Traffic Act, enacts that a Railway Company 
shall be liable in the absence of a signed and reasonable contract for 
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exemption, for the loss pf amy goods in the receiving, forwarding, or 
delivering thereof, ‘occasioned by the neglect or default of such com- 
pany or its servants.” Held that loss of goods by theft of the company’s 
servant without negligence on their part was not a loss ‘ occasioned 
by the neglect or default of the Company or its servants” within the 
meaning of 8.7. The Company could therefore protect themselves under 
the common law, against liability by a special contract though the | 
contract was not reasonable as required by the Act. 


Attorney General v. Metropolitan Railway Co., 1894, 1 Q. B, 
384. A Railway Oompany authorized by Statute to construct an 
underground railway had a tunnel for purpose of ventilation near plain- 
tiffs house. By the enlargement of the tunnel the quantity of smoke and 
foul air coming near the plaintiff’s house was increased and the house 
became much depreciated in value. In an action for compensation held 
that, whether the alteration was in the exercise of rights as owners of 
the land or under the statute, the plaintiff was not entitled to compensa- 
tion as the damage arose not from the construction but from the working 
of the Railway. 


MISCELLANEOUS. 


We beg to acknowledge with thanks the receipt of the following 
legal publications :— 

The Canada Law Journal for March (in exchange). 

The Canadian Law Times for March (in exchange). 

The Green Bag for March (in exchange). 

The Western Law Times for March (tn exchange). 

The American Law Review for March (tn exchange). 

The Harvard Law Review for March (in exchange). 


Suttors tn person in Crown Oases:—There is said to be a rule of 
court that a writ of mandamus can be moved for only by counsel, and 
that an applicant in person has no right of audience. The rule was 
to some extent approved by Mr. Justice Cave and Mr. Justice Wrigyt 
against @ suitor in person who wanted a mandamus to the justices of 
Brentford, we believe, with respect to their refusal to grant him process 
against Sir M. E. Grant-Doff for offences numerous and various, alleged 
to have been committed by him when Governor of Madras, and with 
respect to which, if they exist outside the imagination of the applicant, 
magistrates have jurisdiction in England under the Acts relating to’ 
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offences by public officials abroad—viz, 11 Wm. ITI, Ch. 12, and 42 
Geo. III, Ch. 85. (See Regina v. Eyre, 27 Law J, Rep, M. C, 159; 
L. R, 8 Q. B, D, 487). The suitor had his remedy by bill of indictment 
or application for leave to file a criminal information ; but he preferred, 
as we have said, the high prerosative writ of mandamus. If he had 
applied for a rule under S. 5 of the Justices Protection Act, 1848, (11 
& 12 Vict., Ch. 44), it appears to be settled law that he need not in- 
struct counsel Regina v. Biron, 51 L. T, 429; but in the result the 
judges, though they declined to hear him argue in support of his appli- 
cation, read his affidavits and refused the mandamus.—-Law Journal 


Uan a Governor be tmpeached for improperly exerctsing the pardoning 
power ?— Mr. George H. Shibley, of Chicago, has an article in the 
Greon Bag for October, which is certainly not written “in lighter vein,” 
under the heading, “The Pardoning of the Anarchists: Is Governor 
Altgeld lable to impeachment?” Governor Altgeld, it will be remem- 
bered pardoned the anarchists,— those of them that were not hanged 
but imprisoned instead in the penitentiary, not on the general ground 
that he found their case proper for the exercise of executive clemency, 
but on the ground that they had been tllegally convicted. Now, as the 
Supreme Court of Ilionis had affirmed the conviction, the publication of 
such reasons for granting the ‘pardon was an impudent and indecent 
assertion of his right and power to review a decision of the Supreme 
Oourt. But the conclusion of Mr. Shibley does not follow from this 
fact. That conclusion is that the Governor, in exercising his pardoning 
power on that ground, has committed an official misdemeanor, and is 
therefore liable to impeachment. The proposition will. not bear any 
analysis at all. The Governor of a State can no more be impeached 
for giving lawful, or foolish, or impudent, or disgraceful reasons for 
doing a wrongful act, than a judge can be impeached for giving similar 
reasons for rendering a lawful decision * * * *—American Law Review. 


_ Hacluding from the court room parties who may become witnesses :—The 
Law Journal (London) comments upon the recent action of Mr. Justice 
Grantham in excluding all parties who were to be called as witnesses 
in their own behalf from the court-room until their own evidence had 
been given. The learned justice also indicated that, on some future 
occasion, he might follow the practice which prevails in Scotland, and 
exclude medical experts from the court-room while their scientific 
brethren were in the witness-box. The Law Journal refers to it as an 
innovation; and whilo it admits the discretionary power of the court to 
make such an order, it takes the view that it is a power which ought 
to be.exercised with the greatest caution, since its exercise deprives a 
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party to a suit of the right to make suggestions to his legal advisers a8 
the trial develops. It may be observed that there are decisions in the 
United States to the effect that the judge cannot properly put a party to 
the suit “under the rule,” as it is called. 1 Thomp. Trials, S. 279; 
Chester v. Bower, 55 Oal, 46; Ryan v. Oouch, 66 Ala, 244, 248. It has 
on the same principle, been held that the agent of a party whose office 
it is to conduct the litigation of his principal, cannot be properly so 
excluded, Ryan v. Conch, On the question of excluding medical experts, 
there is no doubt that it is wholly a matter within the discretion of the 
trial court, and that it is a power which ought to be exercised more fre- 
quently than it is. There is, however, a holding to the effect that, when 
medical experts are called, solely as ‘such, the better practice is to allow 
them to remain in court and hear the testimony of all fhe other witnesses, 
in order that, from the whole testimony, they mey be able to determine, 
from the evidence itself, the matter upon which their opinion is desired, 
Johnson v. State, 10 Tex. App., 571, 577. But this holding appears to be 
unsound, especially in view of the fact, that medioal experts are not 
required to give their conclusions upon the testimony of the other wit- 
nesses, since that would be to put them in the place of the jury, but 
that they are required to give their opinions upon hypothetical condi- 
tions of fact raised by the evidence.—American Law Review. 


Trial: prejudicial remarks of the judge, having a tendency “ to m's- 
lead the losing party’’:—In Harrison v. Harrison, 48 Kan, 443; s, c., 29 
Pac. Rep., 572, decided by the Supreme Court of Kansas, the syllabus 
is as follows: “ Where, during the progress of a trial in the court, the 
judge informed the defendant, before he had introduced all of his 
evidence, that he did not think additional testimony would affect the 
decision but would hear anything of a different nature from that already 
offered, keld that, under the facta and circumstances of this case, where 
the evidence preponderated largely in favor of the defendant, and the 
decision of the court was against him, the remarks of the court had a ` 
tendency to mislead the losing party, and prevent him from having a 
fair and impartial trial.” —American Law Review. 


Telegraph Companies: Non-delivery of messages—Injury to the feelings 
as an element of damages — Hacessive verdict :—It is well-known that the 
rule in Texas is, that where a telegraphic message is sent,—we will 
say, to apprise the addressee of the serions illness or death of a near 
relative, and the delivery of it is negligently delayed (as often happens 
with such agents as telegraph companies can find in Texas), whereby the 
person addressed is prevented from being present at the dying bedside 
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of the relative, or from attending his furfral, the anguish of feeling 
thereby produced is properly considered by the jury in cebrdating the 
damages. ears Law hevtew. ! 


Right of a man to ae his own property:—In Hague v. Wheeler, 
27 Atl. Rep., 714, three landowners had land resting about what seems 
to have been a common basin of natural gas. Two of them were able 
to utilize their gas and to finda market for it. The third was not so 
fortunate. He accordingly allowed his gas to flow and go to waste in 
the air. The others, feeling that this would produce a dhin of the 
basin and in time render their wells yalueless, sought an injunction to 
prevent him from leaving his well dpen. The injunction was depied, on 
the sage ground that a man has a right to destroy his own property and 
on the technical ground that a man’s land extends to the centre of the 
earth, and that, within the lines of his terrestrial can of Chicago beef, 
he has a right to do what he pleases with it. The decision is grossly 
inequitable, and the reasons advanced by Walliams, J., in support of it 
do not deserve to be repeated. The fact that in carelessly or wantonly 
wasting and destroying his own, he was also, in all probability, wasting 
and destroying the property of his two neighbours, ought to have 
induced the court to enjoin him from doing it; and the soundest reasons, 
founded on justice and morality, could have been adduced in favor of 
the decision; and any system of law is disgraceful which does not reach 
the standard of justice and morality.— American Law Review. 


Abuses of the right of argument:—* * *. A further result is that 
more crime ig committed in a single county in the United States than 
in a whole kingdom on the continent of Europe. Still another result 
is that the number of homicides annually committed in the United 
States now exceeds five thousand, out of which number not one-twentieth 
_of the perpetrators are capitally punished at the hands of the law, 
though more than one-tenth (including the innocent) are capitally 
punished atthe hands of mobs. Such judicial decisions as the one 
last referred to are largely responsible for this state of things.—Amertcan 
Law Rewiew. 


Bicycles as “ vehicles,” “ carriages :”— At Boulogne-sur-Mer a bicy- 
clist was recently arrested on the charge of riding at night without a 
lantern, and was acquitted on the ground that bicycle is not a carriage. 
At Bordeaux a bicyclist was arrested on a similar charge and fined, the 
prosecuting attorney proving to the court that a bicycle isa vehicle. 
In this connection it may be lee that bicycles were held to be 
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carriages within the provi8ions of the English Highway Act against 
furious driving, Taylor v., Goodwin, 4 Q. B. Div., 228 ; Parkins v. Praest, 
7 Id., 3138, but not within a turnpipe act that imposed a toll on “ carri- 
ages ” impelled by steam or other agency, Williams v. Ellis, 5 Id., 175.— 
Criminal Law Magastne. 


Mr. Gladstone as a law student: —The Law Gazette (London), says :— 
But Lincoln’s Inn has other memories of statesman. The younger Pitt 
was admitted as a student on 28th January, 1777 ; was called to the bar 
in Trimtgy term, 1780; was ‘‘invited to the bench” at Michaelmas 
term, 1782; and became treasurer of the society while prime minister 
in 1794. Canning, Mr. Gladstone's earliest political idol, entered him- 
self as ‘a student in 1787, but there is no frace of his. having kepta | 
single term, or of his having been called to the bar; but when he was 
premier he as a compliment was made a bencher. At the time of this 
somewhat, quaint transaction the name of Benjamin Dissraeli— 
“ D’Israeli the younger,” «as he then loved to call himself—was on the 
books of fhe Inn, he having been admitted on 18th November, 1824, 
and having kept seven terms, leaving the society, 25th November, 1831. 


It has been noted. that Mr. Gladstone kept twelve terms at Lincoln's 
Inn, and while no fewer than four members of his present cabinet (the 
Lord Chancellor, Mr. John Morley, Mr. Asquith, and Mr. Bryce) and 
both his principal law officers (Sir Charles Hussell and Sir John Rigby) 
were called to bar by this “ honorable society,” it probably more interests 
the premier now to remember that Daniel O’Connell, in order to join the 
English Bar, was “ eating his dinners” at Lincoln’s Inn at the same 
time as himself. 


The Madras Saw Jowl. 
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| DISQUALIFICATION OF JUDGRS. 


There is no sounder or better established principle of law than 
` the one which forbids a man to bea judge in his own canse or in 
ono m which ho is interested. The maxim has been embodied by 
the Indian legislature in 8.17 of the Madras Civil Courts Act (III 
of 1873) and in S. 555 of the Criminal Procedure Code (Act X of 
1882). The former enactment provides that no District Judge, 
Subordinate Judge, or District Munsiff shall try any suit to or m 
which he ‘is a party or personally interested, or shall adjudicate 
apon any proceedings connected with or arising out of such suit 
and that no District Judge or Subordinate Judge shall try any 
appeal against a decree or order passed by himself in another 
capacity. ‘The latter provides that no judge or magistrate shall, 
` except with the permission of the court to which an appeal lies 
from his court, try or commit for trial any case to or in which he 
is a party or personally interested, and no judge or magistrate 
shall hear an appeal from any judgment or order passed or made 
by himself. An explanation is appended to this section that a 
judge or magistrate shall not be deemed to be a party to, or per- 
sonally interested in any case, merely because he is a municipal 
commissioner. Whether a judge is directly a party or not toa 
case is a matter capable of an easy answer and it is unnecessary 
to dwell upon this part of the rule. In what cases a judge should 
be regarded as personally interested is more difficult of determina- 
tion, as the question is essentially one of degree. The interest of 
the judge may be of all kinds of shades, may vary from the close 
interest which is practically indistinguishable from the case in 
which he isa party to the remote and shadowy interest which is 
altogether unlikely to influence his decision. The question is 
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originally one of pure facb to be determined with reference to the 
circumstances of each case; but as in the case of other questions 
of fact which harden into questions of law, particular classes of 
facts are found in course of time to have greater influence upon 
the impartiality of the judge than others, generalizations are made 
of these and legal presumptions are drawn from their existence 
~ which subsequently crystallize into rules of law. Once a hard and 
fast rule of law has been formed, the courts refuse to enquire 
whether the presumption which gave rise to the rule holds good 
in the particular case or not. We may illustrate our statement by 
referring to the rule that pecuniary interest however small dis- 
qualifiés a judge. The interest may be so small as not to be likely 
to influence any judge, but it will have none the less the effect of 
disqualifying the judge and the courts will decline to perplex 
themselves with the quostion of the amount of such interest. We 
shall thus find that though the question is one of degree, there are 
some rules on the subject which can be definitely formulated. 
Before proceeding, to state the rules however, it may be premised 
that there is practically no difference between the IndiAn and the 
English Law on this matter. The personal interest spoken of in 
the Indian Acts must be taken to include cases of pecuniary in- 
terest also from which it is contradistinguished in the English 
decisions. If there is one principle better established than any 
other, it is that pecuniary interest however slight in the result 
of a cause disqualifies the judge. The leading case on the point 
is the case of Dunes v. Grand Junction Canal, 8 H. L. C, 759 in 
which the decision of the Lord Chancellor was set aside on the 
ground that asa large shareholder in the plaintiff company he 
was interested in it and therefore disqualified. In Hsdaile v. Lund, 
12M & W, 73, in a scire facias by the plaintiffs as trustees of a 
banking company, the plaintiffs having obtained a rule for a 
special jury, the court made them undertake to strike out of the 
list of special jurors any who might be shareholders in the banking 
company. In Queen v. Recorder of Cambridge, 8 E. & B, 648 the 
Recorder reduced therate upon certain rateable property and allowed 
costs. The costs were taxed by the recorder and reduced by him. 
But the formal order was drawn up at the sessions at which the 
Deputy Recorder presided. ‘The order was quashed on the ground 
that the Deputy Recorder had a personal interest in the result 
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because the costs would be paid out of fhe common fund to which 
the parish where he was an occupier‘would contribute. The prin- 
ciple has been stated in similar terms in various cases. See the 
Queen v. Rand, L. R, 1 Q. B, 280, 282; The Queen v. Larrant, 
20 Q. B. D, 58. Though small however the pecuniary interest 
which disqualifies a judge must be direct and certain and not 
remote or contingent, see The Queen v. Manchester, Sheffield and 
Inncobnshirve Railway Oo., L. R, 2 Q. B, 886, 889. In this case at 
the time of the summoning of a jury and the taking of an inquisi- 
tion before the sheriff as to the amount of compensation to be paid 
for land taken by a Railway Company, under the powers pf their 
act of parliament, there was an executory agreement not yet 
carried out by which that company would ultimately become 
amalgamated with another Railway Company in which the sheriff 
was a share-holder. ‘The interest of the sheriff therefore in the 
former company was held to be too remote and contingent to 
disqualify him. Where a judge is pecuniarily interested in a 
cause, he is disqualified from trying not merely that ‘particular 
cause but also other causes of an identical nature which have to 
be tried at the same time under circumstances which render ıl 
likely that his decisions in those other causes would be influenced 
by the view he would naturally take in his own. Thus in the 
Queen v. Justices of Great Yarmouth, 8 Q. B. D, 525, at a special 
sessions for appeals against a poor rate, the chairman of the magis- 
trates who was himself appellant in one of the cases for hearing, 
took part in the decision of the cases except his own and when his 
own case was called on, he left the Bench and went to the body of 
the court, and conducted the case himself. As the chairman was a 
litigant in a matter similar to the other matters before the court, 
it was held that he was disqualified from acting as justice and that 
the orders were all bad. 


The interest which disqualifies a judge is not confined to 
pecuniary interest, but may be of a personal kind as it 1s called 
in the English cases (See Government of Bengal v. Hiralall Dass, 
8 B, L. R, 422). Personal interest may arise from all the various 
situations or relations in life which are reasonably likely to affect 
the impartiality of a judge. While in the case of pecuniary 
interest, the question of more or less is altogether immaterial, 
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it is important that persoal interest other than pecuniary should 
be of such a substantial character as to make it likely that the 
judge would have a bias, see the Queen v. Farrant, 20 Q. B. D, 
58. “Wherever there isa likelihood that the judge would from 
kindred or any other cause have a bias iu favour of one of the parties, 
it would be very wrong in him to act, but circumstances from which 
a suspicion of favour may arise do not produce the same effect as 
a pecuniary interest (Per Blackburn, J. m the Queen v. Rand, L. R, 
1 Q. B, 28), 232). The reason for such a distinction between the 
two kinds of intorest is clear. While the number of cases in which 
a judge is pecuniarily interested is likely to be small, it would be 
impossible to circumscribe the various relations of kinship, and 
social and political relations in which a judge may be placed to 
other persons, and to disqualify a judge on the ground of the bare 
possibility of bias which any one of these relations may produce 
would be to render the administration of justice impossible. 
Certain of these relations however have been held to give rise to u 
substantial interest and therefore disqualify the judge. ‘lhe 
marital relation is one of these and a judge will be considered dis- 
qualified for the trial of a cause to which his wife is a party. In The 
Queen Empress v. Sahadev, I. L. R, 14 B, 572 where the accused 
was convicted of rash and negligent driving for passing a dog-cart 
driven by the nagistrate’s wife, the conviction was quashed on tho 
ground that the magistrate was personally interested and thereforo 
disqualified. Inthe same way a father or son would, we think, be 
held disqualified to try a case in which the other was a party. Care 
must be taken however not tp push this principle of disqualification 
too far, as the whole world may be proved to be kin. Itis not possi- 
ble to lay down the exact limits within which kinship should be held 
to disqualify and each case must be decided with reference to its 
circumstances and the normal feelings of attachment among tho 
class of people to which the judge belongs towards relations of the 
degree in question. The fact that a magistrate is the master of the 
complainant has been considered not to deprive the magistrate of 
his jurisdiction, though it is expedient that such complaint should 
be referred to another magistrate. (Im re the petition of Basapa, 
1.L. 8,9 B, 172). If the relationship had been reversed and the 
complainant or the accused had been the master or superior of the 
magistrate, the decision would have been different. In Wood v. The 
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Corporation of Calcutta, I. L. R, 7 C, 322, a conviction by a magis- 
trate for a Municipal offence was set aside on the ground that the 
magistrate was a servant of the complainant municipal corporation, 
see also Nobin Krishna Mookerjee v. The Ohairman of the Suburban 
Municipality, I. L. R, 10 C, 194. 


The relation of prosecutor and prosecuted ‘is a source of the 
koenest interest and has been justly considered to be incompatible 
with tho neutrality required of a judge. In The Queen v. Milledge, 4 
Q. B. D, 382, two of the justices who heard a summons for the 
abatement of a nuisance were members of the town council which 
took out the summons. There were sıx justices and an ofder for 
abatement was made by a majority of four against two, the justices 
objected to being among the four. ‘lhe order was reversed on tho 
ground that the justices practically made an order in a case in which 
they were prosecutors. In The Queen v. Lee, 9 Q. B. D, 394, a convic- 
tion by a bench of four justices was set aside on the ground that ope 
of thom was a member of the sauitary committee of the town council 
and had been present at the meeting in which the resolution directing 
the prosecution was passed. In The Queen v. Boidnath Singh, 3 
W. R, Cr, 29 it was held that a Deputy Magistrate should not act as 
a Magistrate in cases in which he is himself the prosecutor and take 
tle confessions of prisoners before himself. In tbe case of Het Jull 
Roy, 22 W. R, 75 a District Magistrate who had taken an active 
part in the prosecution of the prisoners and recorded the evidence 
of the material witnesses preliminary to deciding whether the case 
should go to trial or not and by whom it should be tried was held 
incompetent to hear the appeal from the conviction in the case. 
Where an officer is primarily responsible for the prosecution of 
offences against any enactment, he should not himself try as a 
magistrate a person charged with such an offence, (see The Queen v. 
Nadichand Poddar, 24 W. R, 1, Empress v. Gangadhar Bhinjo, 
I. L. R, 3 C, 622'and Empress of India v. Deoki Nandan Lal, 
I. L. R, 2 A, 806). It is unnecessary to multiply authorities ın 
support of the general rule, but it may be useful to explain the 
limitations to it. One limitation is that where the prosecution is 
by or on behalf of a corporation or other body of persons, a 
person who is a member of such a body is not by reason of his 
membership merely disqualified to uct as a judge. But if on the 
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other hand he has taken at active part in suggesting or directing 
the prosecution or is the “executive officer charged by the body 
with the conduct of such prosecutions, he is incompetent. Thus in 
Leeson v. The General Council of Medical Education, 43 Ch. D, 366, 
the proceedings against the plaintiff were instituted by the manag- 
ing body of a company called the Medical Defence Union whose 
object was to protect the characters of medical practitioners and 
to suppress and prosecute unauthorised practitioners. Two out of 
twenty-nine persons in the general council of Medica] Education 
and Registration who held the inquiry being members of the Medical 
Defence Union but not of the Managing body of the union, it was 
held that they were not disqualified. The distinction we have 
pointed out has been adopted by the Indian legislature in the 
sections we have already quoted, as also by the English legisla- 
ture in S. 258 of the Public Health Act of 1875. It has been 
decided under these sections that they are merely intended to 
remove the disability which might be supposed to attach even to 
bare membership and not to remove the disqualification which 
results from taking an active part in the prosecution. ‘The Chair- 
man of a municipal corporation being its principal executive officer 
and therefore primarily responsible for the prosecution of offences 
against the municipalities is accordingly considered incompetent to 
try such offences. (Queen Empress v. Hrugadu, I. L. R, 15 M, 83, 
Kharak Chand Pal v. Taruck Chandra Gupta, 1I. L. R, 10C, 1030, The 
Queen v. Meyer, 1 Q.B. D, 178; The Queen v. Lee, 9 Q. B. D, 394). 
Where an officer of a corporation appointed to collect the borough 
rate obtained a summons against a rate payer in arrear without 
consulting the town council, it was held that a sitting magistrate 
was not disqualified on the ground of his being a town councillor, 
(The Queen v. Handsley, 8 Q. B. D, 388). 


_ Another important limitation of the rule that s man cannot be 
a prosecutor and a judge occurs in cases in which the alleged pro- 
secution consists in a mere formal initiation of proceedings, (Govern- 
ment of Bengal v. Heera Lal Das, 17 W. R., C, 39) or in which a 
relation"between two parties is created by statute and the duty is 
imposed upon one of them by law of investigating and deciding upon 
the conduct of the other (Wildes v. Russell, L. R, 1 C. P, 722). The 
reason for the exception in the cases is either that the keenness of 
interest which arises from the pursuit and collection of evidence 
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against æ person and produces a mental bias against him is wanting 
or that on a consideration of all the advantages and drawbacks of 
the situation, the legislature has thought that the very person who 
haa to superintend the conduct of persons brought into official rela- 
tion with him would be the most satisfactory judge of it. In the 
Government of Bengal v. Heera Lal Das the proceedings of a magis- 
trate who tried prisoners charged with having committed offences 
under Ss. 93 and 95 of the Registration Act XX of 1868 were held 
not.to be illegal, merely because the prosecution wa’ instituted 
against the accused by the same magistrate in his official capacity 
of sub-registrar. In Wildes v. Russell, a clerk of the peace was tried 
and dismissed by justices for misdemeaning himself in office by refus- 
ing to enter on record an order for the payment of costs payable 
by some of the justices to their solicitor in their official capacity. It 
was pointed out by Mr. Justice Montague Smith that the maxim 
“nemo sibi esse judex vel suis jus dicere debet” could not have 
any reference to a state of things where the relation is created by 
statute and the judges have a duty imposed upon them to investi- 
gate and decide. “Suppose” he said “the clerk of peace were 
wilfully to falsify a record of court, is it to be said that they have not 
power to bring before themselves and investigate such a charge? It 
would be plainly their duty to do so. And the same principle must 
apply to any other offence.” In regard to certain kinds of offences 
affecting the administration of justice, the Criminal Procodure 
Code provides that the courts before or against which they are 
committed may themselves try such offences (see Chapter XX XV). 


Besides the relations we have discussed there are other relations 
in life which may be supposed to disqualify a judge. Thus the 
fact that a judge was counsel in the cause before being raised to 
the Bench would not preclude him from taking part in the hearing 
and discussion of that cause, but hè may properly decline to take 
part in such hearing and discussion unless his doing so would 
entail great inconvenience and expense on the parties or perhaps, 
from his being as in Chancery the sole judge of the court, amount 
to a denial of justice (Thellusson y. Rendleshaw, 7 H. L, C, 429). 
A very difficult question on the subject of disqualifying interest 
is the competency of a judge who is cited as a witness by either 
party, Strictly speaking the disqualification if any in such a 
case is not based on interest. A witness has as such no special 
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interest in favour of one party or the other. The incompetency 
alleged to exist is due to the inconvenience of the situation which 
obliges a man to bea judge of the admissibility and credibility 
of his own evidence. The principal ways in which a party may 
be prejudiced by a judge being also a witness are by the impro- 
per admission of eyidence which ought not to be admitted and 
by the undue appreciation of his evidence These are matters 
which do not affect the competency of the judge. The dangers 
of allowing a man to try a case in which he has given -evi- 
dence as a witness ave forcibly pointed out in the judgment of 
Mr. Justice Markby in Empress v. Donnelly, I. L. R, 2 C, 405 in 
which after examining the authorities he comes to tho conclusion 
that a judge who is a sole jndge of law and fact cannot try a 
case in which he has himself given evidence. The other judge 
Mr. Justice Prinsep solved the glifficulty by holding that a judge, 
cannot under such circumstances be a witness. This view has the 
support of Mr. Taylor (on Evidence, 8. 1879) but cannot in our 
opinion be reconciled with the provisions of the Evidence Act. The 
grounds of incompetency of witnesses are all mentioned in the 
Evidence Act and the circumstance of the witness being also the 
judge is not one of them, Besides where a judge has knowledge 
of the circumstances relating to the case, it is unfair to the parties 
that they should not be at liberty to examine the judge as a witness 
and utilize his evidence. (The Queen v. Mookta Sing, 18 W. R. 60; 
4B. L. R, 15). In the case of Hurro Ohunder Pal, 20 W. R, 76, 
it was observed by Mr. Justice Phear, “ It has been held by this 
court and is accordant with the general principles which govern the 
conduct of an English court of criminal justice, that while a per- 
son is not necessarily disqualified from presiding as a judge or 
acting as & juryman upon an inquiry into or investigation of facts, 
because he may have been himself a witness of some of the facts 
which are the subject of the inquiry or investigation, if he does do 
so, he is bound to state to the prisoner or other person concerned 
or to make known to him so far as he can, what are the facts which 
he himself observed to which he himself can bear testimony. And 
moreover the prisoner who is being tried by a judge in this sitna- 
tion has a right, if he thinks it desirable, to cross-examine the judge 
who under these circumstances and to this extent must be viewed 
as a witness and his evidence should be recorded. It is quite 
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erroneous to suppose that the judge is Bound to keep out of sight 
altogether the part which he has played in the matter and to pre- 
tend that he knows nothing abont the facts excepting so much as 
the witnesses tell him in court. It is always dangerous for any 
man in whose righi conduct others are concerned to set up and 
endeavour to carry out a fiction such as this.” Where the evidence 
of the judge can be submitted to other judges sitting with him or 
to jurymen, there is no great i lnconvenience in allowing a judge to 
try a caso in which he is a witness. Ít is only when he gs the sole 
judge of law and fact that there is difficulty in determining which 
of the two evils is worse, viz., disqualifying the judge or permitiing 
him to try the case in which he is a witness. In the recent case 
of The Queen v. Farrant, 20 Q. B. D, 58 it was decided that the 
fact that a magistrate has beon subpoenaed and that it is intended 
to call him as a witness at the hearing was not a legal disqualifica- 
tion. Mr. Justice Stephen pointed | out that great mischief and in- 
convenience would be caused by holding the contrary view, since 
it would be in the power of either party by serving a subpoona to 
prevent any particular judge or magistrate from sitting. We are 
inclined to think that the balance of convenience is in favour of the 
view taken in this case. When the judge is really acquainted 
with the facts of the case and there is a bona fide desire to examine 
him as a witness, the larger powers of transfer vested in the High 
Courts would, wo think, be a sufficient safeguard against the 
anomaly and the inconvenience of a witness being a judge. 


The fact that a judge has already formed a strong opinion on 
the case, is no legal ground of disquahtication. Thus in The Queen 
v. Tarinee Churn Bose, 21 W. R, Cr., 81 the High Court declined 
to interfere with the order of a Municipal Commissioner who was 
the editor of a newspaper, who had prior to the disposal of the cense 
made very strong remarks upon the case in his newspaper. 


When a judge is disqualified on the ground of pecuniary or 
personal interest, his deputy will be regarded by the law as equally 
incompetent, (The Queen v. The M anchester, Sheffield and Lincoln- 
shire Railway Company, 886, 339). But a distinction must bo 
drawn between the case of a deputy who is dependent upon his 
superior and a mere subordinate who is not dependent on his 
superior, The disqualification of the principal affects the former 
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but not the latter. In Diħes v. Grand Junction Canal, 3 H. L. C, 
759 the contention that the interest of the Lord Chancellor dis- 
qualified the Vice-Chancellor also was over-ruled by the House 
of Lords. 


Where a judge disqualified by interest takes part in the 
hearing and discugsion of a case with other judges sitting with 
him, the court is improperly constituted and the decision is void- 
able, notwithstanding that there may be a majority of judges in 
favour of the decision without reckoning the vote of the interested 
, judge, sce The Queen. v. The Inhabitants of Upton St. Leonards, 10 
Q. B, 827, Queen v. Justices of Suffolk, 18 Q. B, 416, The Queen 
v. Milsedge, 4 Q. B. D, 882; The Queen v. Lee, 9 Q. B. D, 394. It 
is no answer to the objection that the interested judge withdrew 
before the decision, if he appear to have joined in discussing the 
matter with the other judges. The rule is founded on two very 
good reasons, one being that it is impossible for the court to deter- 
mine the extent to which the minds of the other judges may have 
been consciously or unconsciously influenced by the ‘interested 
judge, The Queen v. Justices of Hertfordshire, L. R, 6 Q. B, 753 
and the other reason being that the administration of justice 
should be abovo all suspicion and secure the confidence of the 
people (Sergeant v. Dale, 2 Q. B. D, 558). In The Queen v. Meyer, 
1 Q. B. D, 178, the chairman of a local board sat as a justice with 
other justices in the trial of a case in which ‘the summons had been 
taken out by the board. The chairman stated that though he sat 
with the other three Justices, he took no active part until the other 
justices had unanimously determined to couvict, when he proposed 
mitigation of penalties and that he did not sign the convictions. 
It was held that the chairman had such an interest as might give 
him a real bias in,the matter, that he ought not to have sat as a 
justice and that it was immaterial what part he took part in the 
matter. When however it is expressly shown that the interested 
judge took no part in the hearing, came into court for a different 
purpose and did not in any way influence the decision, his mere 
presence on the bench during part of the hearing of an appeal is not 
sufficient ground for setting aside an order made by the bench at 
such hearing. 

The rules we have stated with regard to the disqualification 
of judges are also applicable to the case of arbitrators. But if 
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parties choose to submit their disputés to the decision of an 
arbitrator with full knowledge of the likelihood of his being biassed, 
they cannot afterwards object to his decision on the score of his 
want of neutrality, see Ranger v. Great Western Railway Co., 
5 H. L. C, 72, 88. With regard to jurymen it has been held that the 
mere fact of a juryman who is open to challenge having served on 
the jury is not per se a ground for disturbing the verdict (Williams 
v. Great Western Railway Co., H. & N., 869). 


‘The disqualification which arises from interest isone which 
does not render the decision of the judge void but only voidable. 
It is a defect to which objection may be waived by a party and if 
he has taken the chance of a decision in his favour, he cannot 
afterwards raise it (Wakefield Local Board of Health v. West Riding 
and Grimshy Railway Co., L. R,1Q. B, 84). When a party omits 
_to take the objection at the hearing, he canuot get the order 
vevorsed if it does not appear on the face of his affidavits that 
neither he nor his counsel was aware of the objection at the timo 
of hearing. Though interest ordinarily renders a judgment void- 
able, it does not produce this effect in a case of necessity. Ina 
case in the Year Books it was held that it was no objection to the 
jurisdiction of the Common Pleas that an action was brought aguinst 
all the judges of the Common Pleas im a case in doubt which could 
only be brought in that court (Per Parke, B, in Dimes v. Grand 
Junction Canal, 3 H. L. C, 788). 


SPECIAL CONSTABLES AND THE MASULIPATAM 
RIOTS. 


The Masulipatam riots have forced into prominence a question 
of constitutional value. In consequence of the riots and of an 
apprehended repetition of the disturbance the Superintendent of 
Police applied to the Magistrate of the District for the appoint- 
ment of special police officers and the Magistrate appointed a 
number of pleaders and merchants as constables in accordance 
with the direction contained in 8.16 of Act. XXIV of 1559. This 
order the constables were bound to obey at the risk of liability 
to the penalty for refusal or neglect imposed by 8.18 of the 
Act. Considerable heart-burning at the high-handedness of the 
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authorities naturally arose‘but the persous aggrieved had no means 
of obtaining legal redress in a court of law. When a question was 
usked in the local Legislative Council as to the circumstances which 
led to the appointment as police constables of men engaged in the 
pursuit of lucrative professional business, the District Magistrate 
and the Government expressed considernble surprise and regret at 
what they characterized as the absence of a loyal disposition to 
help in the preservation of order. We have no doubt that the 
action of the Magistrate was strictly legal. But was it in accord- 
ance with the spirit as with the letter of the law? Section 16 says, 
‘When the ordinary officers appointed for preserving the peace aro 
not sufficient for its preservation and for the protection of the 
inhabitants and the security of property, it is lawful for a police 
officer not below the rank of inspector to apply to the nearest 
Magistrate to appoint so many of the public or village servants or 
residents of the neighbourhood as such police officer may require to 
act as special police officers and it shall be the duty of such Magis- 
trate at once to comply with such application.” The insufficiency of 
the or dinary police is the condition precedent for the appointment 
of special police officers. If they are numerically sufficient to cope 
with the emergency anticipated, the Superintendent merely because 
be considers that certain influential citizens being enlisted as con- 
stables will have sufficient moral force upon the community to. 
prevent any disturbance or he conceives that they are ringleaders 
of questionable movements, whose compulsory enlistment will de- 
prive the factions of the organizing power that can goad them into 
effective tumult, has not the power uuder the section to apply for 
their appointment as special police officers nor the Magistrate the 
power to appoint them. The only consideration legally admissible 
in determining whether there shall be an appointment of special 
officers is the sufficiency or insufficiency of the ordinary police. The 
contention of those that protested against the appointment was that 
the ordinary police were sufficient for the purpose of preserving 
order. It is of course open to the Superintendent and the Magis- 
irate to differ from that opinion. But the mind has to be honestly 
made up on the question of the sufficiency and considerations 
toreign to the question ought not to be allowed to decide it. It 
was generally believed in Masulipatam that what dictated the 
uppointment was not the insufficiency of the police but a desire to 


pants V & vi. THE MADRAS [LAW JOURNAL. 148 


reduce the factions to submission by heaping indignity on some of 
the leading citizens or mere desire to humble the pleaders who were 
supposed rightly or wrongly to have helped or encouraged the men 
who instituted the civil action for damages against the Superintend- 
ent which has since terminated in the decision of the High Court in 
Ranganayakulu v. Prendergast, 1. L. R, 17 M, 37. But the Govern- 
ment did not in their answer to the question in Council vouchsafe a 
reply as to whether with the reserve police, order could’not have 
been, maintained and whether the appointment of special con- 
stables was necessary. In the absence of a candid disclosure 
of the circumstances which led to the appointment Government 
canuot lull the suspicion that considerations, other than "the in- 
sufficiency of the police, which are foreign to the section had 
a share in determining the ordor of the Magistrate. A provi- 
sion similar to that which’ is contained in 8.16 of Act. XXIV 
of 1859 is enacted in 8.17 of the Madras Town Police Act III of 
1888 which says that “ the Commissioner may of his own authority 
appoint any able-bodied male person between the ages of eighteen 
and fifty-five to be a special constable to assist the police force on 
any emergency.” And a penalty for refusal to act is enacted in 
S. 19 of that Act. Here the insufficiency is not laid down in terms 
as a condition of the appointment though we think it may be implied 
from the use of the words, ‘‘ Assist the police on any emergency.” 
Section 16 of Act XXIV of 1859 appears clearly to have been bor- 
rowed from the English Act | and 2 Will IV, Chap. 41. The 
language of the lst section .of the statute is very similar to 
that of the Indian Act. It says “wherever it shall be made 
to appear to two Justices of the Peace that any tumult, riot, 
or felony has taken place or may be reasonably apprehended in 
any place and such Justices shall be of opinion that the ordinary 
officers appointed for preserving the peace are not suffictent for the 
preservation of the peace and for the protection of the inhabitants 
aud the security of the property, &c., then the Justices are hereby 
authorized to noniinate and appoint so many, as they shall think 
fit of the house-holders or other persons (not lawfully exempt from 
serving the office of constable), residing in such place, to act as 
special constables, &c.” There is a proviso to this section which 
is an improvement upon the provisions of S. 16 of the Indian Act 
and the sectiou also suggests that there are persons lawfully exempt 
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from serving as constables. -The proviso is a check upon the high 
handedness of the local authorities which ought to be introduced 
with the necessary variation in the language into this country, for 
it enacts, “ that whenever it shall be deemed proper to nominate 
and appoint as aforesaid, notice of such nomination and appoint- 
ment and of the circumstances which have rendered such nomina- 
tion and appointment expedient shall be forthwith transmitted to 
one of Her Majesty’s Principal Secretaries of State.’ Whatever 
justificatien there was for vhe omission of this clause in the Indian 
Act thirty-five years ago in this country of vast distances without 
the railway and the telegraph, there is no excuse for not introduc- 
ing it now. .Wecan have no doubt that if the Government nad 
been apprised of the appointments as soon as they were made no 
false notions of prestige would have operate? upon the Govern- 
ment to induce them to uphold the action of the local authorities 
in disregard of popular opinion. ‘I'he jealousy of interpellation as 
a means of redressing grievances, would not determine the attitude 
of Government towards the action of the local officers.. The Eng- -` 
_ lish statute empowers the appointment of persons other than those 
lawfully exempt. The Magistrate shall cause to be indicted the 
special constable refusing to act, see Reg v. Vincent, 9 Car. & P, 91 
and S. 8 of 1 & 2 Will. IV, Ch, 41. Section 6 of 5 and 6 Vic, Ch. 109 
gives a long list of persons exempted from service. “ All peers, 
all members of the Commons House of Parliament, all judges of 
courts of record, all justices of the people, all clergymen, &'c, all 
schoolmasters, all sergeants and barristers-at-law actually practis- 
ing, doctors of law and advocates actually practising, all attorneys, 
solicitors, proctors actually practising, all conveyancers and special 
pleaders, all coroners, jaolers and keepers of houses of correction, 
all surgeons and apothecaries actually practising shall be freed 
and exempt from serving the office of constable under, this Act.” 
The absence of a similar provision in the Indian Act is much to 
be regretted. Ifit had found a place in the Indian statute book 
there would have been no legal justification for the appointment 
of pleaders and trustees of temples as constables, made by the 
Magistrate of Kistna. But the absence of that ‘provision does not 
absolve the authorities from the responsibility of bearing the policy 
of the Hnglish law in mind, in selecting the men for appointment. 
‘he Indian Act does not prevent the appointment of all judicial 
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officers including the Sessions Judge, as special constables, if the 
officer. empowered to appoint has some animus to gratify by such an 
exercise of his discretion. But there can be no doubt the Govern- 
ment will then feel bound to express their regret at the indiscre- 
tion of the Magistrate. We think that the surprise and the regret, 
of Government should have been directed to the conduct of their 
local officers who proved themselves unworthy of the discretionary 
authority vested in them rather than to the conduct of the leading 
citizens who resented the appointment as a slur upon themselves. 
ås pleaders and as trustees of rehgious institutions they perform 
public functions from the performance of which they cannot pro- 
perly be taken away, when the duties of a constable can be more 
| efficiently discharged by other men more used to tho sort of rough’ 
work which they involve. If the danger threatened is of such a 
magnitude that it cannot be safely left to be dealt with by other 
special constables, and the aid of persons exempt by law is also 
= necessary for the preservation of order, the English Statute 1 and 2 
Will LV, Chap. 41, Section 2, specially authorizes the Secretary of 
State, not the Justices, to appoint even such persons on the repre- 
sentation of the Justices. The Highest Officer of the State is 
selected to be the custodian of high powers. The authorities of 
the Kistna District and the Government of Madras have so signally 
failed to realize the character and scope of the powers conferred 
by S. 16 of Act XXIV of 1859, that we think some honourable 
member should move at an early date for leave toamend the Indian 
Act in order that provisions similar to those that are found in the 
English Act as to the exemption of certain classes of persons from 
compulsory service and as to local officers, immediately after 
appointment of special constables, reporting to Government the 
circumstances leading to the appointment. We think the amend- 
ments are more necessary here than in England, because public 
opinion is not strong enough to check the vagaries of local officers 
and because, while the power of appointment in England js exer- 
cisable by Justices of the Peace upcn the oath of witnesses, it can 
be excercised here by a magistrate upon the application of an 
Inspector of Police. 
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SUCCESSION CERTIFICATE IN A SUIL FOR SALE 
UPON A MORTGAGE. 


The applicationof S. 4 of the Succession Certificate Act (No. VII 
of 1889) to suits for sale under S. 88 of the Transfer of Property 
Act (No. IV of 1882) recently formed the subject of consideration 
by a Full Bench of the Allahabad High Court in the caso of Hatteh 
Chand v. Muhammad Baksh, I. L. R, 16 A, 259. It has been unani- 
mously ruled that that section applies to suits for sale in the same 
way as it would apply to an ordinary suit for recovery of a debt. 
The judgment in the caso was delivered by the Chief Justice with 
the coficurrence of the other five Judges. The contention in the case 
was that S. 4 of Act VIIL of 1889 did not apply to @ suit on a mort- 
gage by the mortgagee against the mortgagor for sale of the mort- 
gaged property, inasmuch as under that section a court could not 
pass u decree, without the production of a succession certificate, 
against a debtor of a deceased perscn for payment of his debt to 
a person claiming to be entitled to the effects of the deceased 
person—and a suit for sale was not a suit for a debt. -The Chief 
Justice in the judgment of the Full Bench observed as follows :— 


“Money lent on the security of a mortgago is a debt due from 
“the mortgagor to the mortgagee, although from the terms of the 
“contract, it may nob be recoverable from the mortgagor personally 
“or except by a decree for sale of the mortgaged property. <A 
“mortgagee who brings his suit for sale is bringing his suit against 
“his debtor, the mortgagor, for payment of his debt, and the 
“ decree which he seeks in that suit is a decree for payment of his 
“ debt, by sale of the mortgaged property. A decree for sale under 
“S. 88 of the Transfer of Property Act (No. IV of 1882) orders that 
“an account be taken of what will be due to the plaintiff fcr prin- 
“ cipal and interest on the mortgage, and declares the amount 
“ g0 due at the date of the decree. The decree for sale also orders 
‘that in default of the defendant paying the amount found or 
“« declared to be due, the mortgaged property ora sufficient part 
“thereof be sold, and that the proceeds of the sale (after defraying 
“ the expenses of the sale) be paid into court and applied in pay- 
“ment of what is so found due to the plaintiff. S. 88 of Act IV of 
1882 appears to us to show that a suit for sale is @ suit in which, 
“if the plaintiff succeeds, the decree which the court passes is one 
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“form of a decree for payment of a debt. It may be that the 
“proceeds of the sale may not be sufficient to discharge such debt, 
“and in that case the mortgagee has recourse to 8. 90 of the same 
“ Act when that section applies. In our opinion S. 4 of Act VII 
- “of 1889 applies to suits for sale under S. 88 of the Transfer of 
“Property Act 1382. A mortgagor needs as much protection as 
“any other debtor when sued for a debt by a person claiming to 
“ be entitled to the effects of his deceased creditor.” There is 
some. conflict upon the point between the different High Courts. 
In Kanchan Modi v. Baij Nath Singh, I. L. R, 19 C, 336, Justices 
Ghose and Rampini held that the assignee of a property mortgag- 
ed is not a debtor within the meaning of S. 4 of Act VII of 1889, 
and a mortgagee praying for the sale of the property and asking 
for no relief personally against the mortgagor is not bound to take 
out a certificate under that Act before he can obtain a decree. 
Their Lordships’ reason for this conclusion seems to be that 
in a suit for sale the mortgagee does not seek recovery of a 
debt—but seeks recovery of an interest in immoveable pro- 
perty, as was observed by Sir Barnes Peacock in Surwan Hossein 
v. Shahazada Golam Mahomed, 9 W. R, 170. In Roghu Nath 
Shaha v.' Poresh Nath Pundari, I. L. R, 15 C, 54, it was ruled 
by Justices Wilson and O’ Kineally, under Act XXVII of 1860 
thatthe word “ debtor” in S. 2 of that Act does not include the 
purchaser of a mortgaged property who is in no’ sense a debtor, nor 
does that section contemplate a case of a decree other than a per- 
sonal decree.. The judgment in the last case was delivered by 
Wilson, J. His Lordship in that case'considered the ruling in the 
case of Janaki Ballav Sen v. Hafiz Mahomed Ali Khan, I. L. R, 18 
C, 47, and observed that he was not prepared to follow the pro- 
position laid down there that a suit will not le without a certificate 
by the representative of a deceased person to enforce a mortgage 
against the mortgaged property. In the Madras High Court 
Justices Muthusami Aiyar and Best had to consider the same point 
with reference to a suit for foreclosure in Ammanna v. Gurumurthi, 
I. L. R, 16 M, 64. It was ruled there that the plaintiffs had a 
vested right to a decision in the suit already instituted by them in 
accordance with the law as it existed when -the suit was instituted, . 
and that right would certainly be curtailed if the Act subsequently 
passed were applied to it and secondly that the suit being one for 
3 
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foreclosure of the mortgage, and not one for the payment of a debt, 
the Act would not apply, the direction in the decree to pay in 6 
months being given not to fix a personal liability for the debt, but 
to enable the defendants to save their right of redemption, and to 
prevent its extinction by foreclosure. It is doubtful how far their 
Lordships of the Madras Court were right in holding that any 
vested right giveh was curtailed by Act VII of 1889. As was 
observed by the Full Bench of the Allahabad Courtin Fatteh Chand 
y. Mahomgned Baksh, no right of action vested or otherwise was 
intended to be, or was, taken away, or in any respect modified, 
altered, or interfered with, by the repeal of S. 2 of Act XXVII of 
1860, the rule in question being only arule of procedure. How- 
ever with reference to the point under consideration it is necessary 
to ascertain what the Legislature intended by enacting Act XX VII 
of 1860 or Act VII of 1889. In the preamble to Act XXVII 
of 1860 the object set forth is to provide greater security for per- 
sons paying to the representatives of deceared persons debts which 
are payable in respect of the estate of such deceased persons. The 
same object is kept in view in the Succession Certificate Act 
(No. VII of 1889), the words in the preamble being “ to afford 
protection to parties paying debts to the representatives of deceased 
persons.” The object of the enactment being thus clear the mort- 
gagor is as much entitled to protection as any other debtor. A 
mortgagor who owes money to his mortgagee is certainly his 
debtor though the mortgagee has to realize his mortgage-debt 
(if it is not paid by the mortgagor) by sale of the mortgaged 
property. The case of Surwan Hossein v. Shahazada Golam 
Mahomed 9 W. R, 170, decided a question of limitation under 
Act XIV of 1859, as to whether a suit under a simple mortgage 
to have it declared that lands are charged withthe payment of the 
debt, and for an order for sale of the lands in satisfaction of the debt 
falls within Cl, 12, S. 1 of Act XIV of 1859 and should be brought 
within 12 years from the date of the cause of action. It hardly 
applies to the case under consideration. Under Act XIV of 1859 
a suit for money charged upon immovable property by way ofa 
simple mortgage was governed by the six years or three years rule 
. according as the covenant to pay was duly registered or not, pro- 
vided the plaintiff claimed to recover the money merely as a debt, 
and did not seek to enforce his lien, But a suit in which the 
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relief sought was the recovery of the mortgage money by enforce- 
ment of the lien and sale of the mortgaged property, was dealt with 
under Cl. 12, S. 1 as a suit for realization of an interest in land and 
governed by the 12 years’ rule. A suit of the latter class under the 
present Limitation Act (XV of 1877) would fall under Art. 132 
or as the Allahabad High Court has held under Art. 147 of 
Schedule II of that Act. But in any view of the case—and even 
according to the judgment of Sir Barnes Peacock relied upon by 
the Calcutta Court in I. L. R, 19 O, 886, itis clear that ethe claim 
relates to a debt, the limitation applicable to which depends upon 
the manner and form in which its recovery is sought. The suit 
may be a suit to recover money by a personal decree, or to enforce 
payment of money charged upon immoveable property, or a suit by 
a mortgagee for foreclosure or sale, it is none the less a suit in 
which it is sought to recover the money lent, and in which a decree 
is passed for payment of a debt due, and the eventual remedies of 
sale or foreclosure are the result of non-payment of the debt due 
on the date fixed by the court. Sir John Edge in his judgment 
in the Ful] Bench case under notice is not quite consistent when he 
tries to distinguish the ruling of the Madras Court in I. L. R, 16 
M, 64 by observing that the suit in that case “was one for 
“foreclosure of a mortgage, and we think that there can be no 
“doubt that a suit for foreclosure of a mortgage could not in any 
“ senge be considered as a suit for a decree for payment of a debt.” 
In a docree for foreclosure, as in a decree for sale, if the plaintiff 
succeeds, the court shall make a decree ordering that an ac- 
count be taken of what shall be due. to the plaintiff for principal 
and interest on the mortgage on a particular date or declaring 
the amount so due at the date of such decree, and ordering pay- 
ment of the amount so due ona fixed date. And it is only when 
the money so found due and awarded is not paid as directed 
by the court that a certain legal consequence 1s to follow, that the 
defendant is absolutely debarred of all right to redeem the pro- 
perty. Now a considerable portion of the arguments of Sir John 
Edge inthe Full Bench case, relating to a suit for sale applies 
with equal force to a suit for foreclosure. A transaction of mort- 
gage culminating in a suit for sale or foreclosure according as 
the mortgage isa simple mortgage, or a mortgage by conditional 
sale is in its inception a debt from the mortgagee to the mortgagor, 
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with certain securities and remedies attaching thereto. A decree 
passed in such a case is in the first instance a decree for payment 
of an ascertained amount found due to the mortgagee by the mort- 
gagor. And itis necessary that if a person paying money to the 
representative of a deceased. person needs protection such protec- 
tion should be extended to all cases in which a decree has to be 
passed for payment of money due, no matter what the consequences 
may be if the money is not paid as directed by the decree. 


° DURGA CHARAN BANERSI. 


NOTES OF INDIAN CASES. 


Srinivasa Ayyangar v. Queen-Empress, I. L. R,17 M, 105. 
Section 15 of the Letters Patent constituting the High Court provides 
an appeal against every judgment of a single judge of the court, not 
being ‘a sentence or order in a criminal trial.’ Is there an appeal 
against an order of asingle judge under 8.195, Criminal Procedure 
Code, granting or refusing sanction to prosecute an opponent for an 
offence under 5.192 of the Penal Code? The answer must be in 
the affirmative unless the order could be said to be ‘a sentence or 
order in a criminal trial.’ It is needless to say that it is nota 
‘sentence.’ Is itan order ina criminal trial P Wharton defines ‘ Trial’ as 
tho examination of a witness, civil or criminal, before a judge who has 
jurisdiction over it, according to the Jaws of the Jand. According to 
Stronude ‘trial’ is the conclusion by a competent tribunal of questions in 
issue in legal proceedings whether civil or criminal 4nd the author 
quotes authorities which hold that an assessment of damages by a jury 
on a judgment by default in an action of tort, and the hearing of the 
reference of an action and all matters of difference do not come within 
the signification of ‘ trial.’ If this be so, we think there are far stronger 
reasons for holding that a proceeding under S. 195 is not a trial, much 
less a criminal trial. It isa proceeding to determine whether there 
should be a criminal trial, and where it is held in a court we think the 
proceeding is not a criminal proceeding at all. In the Criminal 
Procedure Code the word is generally used to mean only the actual 
hearing of a criminal case to determine the guilt or innocence of the 
accused. Collins, O. J, and Shephard, J. hold that there is no appeal 
against an order under S. 195 of a single judge of the High Court. The 
judgment is short and states no reasons. We think that the fact that 
the proceeding is held under a section of the Criminal Procedure Code 
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does not make it a criminal proceeding. * The Bombay High Court 
entertained an appeal in a proceeding under S. 491, Criminal Procedure 
Code, in In the matter of Narrondas Dhanji, I. L, R, 14 B, 555, and 
in @ proceeding on contempt in Navivahoo v. Narotamdas’ Candas, 
I. L. R, 7 B, 5. The latter case is noticed and dissented from by the 
Madras High Court. 


Queen-Empress v Marian Chetti, I. L. R, 17 M, 128. We are 
glad to note that our view regarding the illegality of the delegatiou 
of legislative power has received the approval of the Madras High Court. 
See 3 M. L. J, p. 215; also 3 M. L. J, p. 115. Collins, O.J. and 
Shephard, J. hold that the power conferred by the Indian Ports Act on 
the Local Government to make rules under the act could not be®legally 
delegated to a conservator of a port. 


Suresh Chunder Maitra v. Kristo Rangini Dasi, I. L. R, 21 C, 
249. Ina similar case the Madras High Court held that a second 
appeal lay. They construed 8.586, Civil Procedure Code, to mean 
that a second appeal is denied only when the suit is rightly instituted 
in the first court. But where the suit being one cognizable by a Small 
Cause Court was wrongly instituted in the regular court, S. 586 accord- 
ing to them did not prevent a second appeal notwithstanding the fact 
that the value was less than Rs. 500. Their lordships overlooked the 
distinction between cases where the first court being without jurisdic- 
tion an appeal lies notwithstanding, and the present where the objection 
to the second appeal does not rest upon the ground that the regular 
courts have no jurisdiction, a disability common to the three courts, 
but upon the special ground that S. 586 bars a second appeal as the 
value is below Rs. 500. The Calcutta Court is therefore right in hold- 
ing that no second appeal lay. But we are unable to follow the observa- 
tions of the Calcutta Court upon S. 646, B. It seems to us that there is 
nothing in that section to control the language of S. 16 of the Small 
Cause Act. The legislature thought that the District Judge should not 
decide a question of jurisdiction dependent upon the case being cogniz- 
able by a Small Cause Court or notin view to the fact that a further 
appeal is prevented by S. 586 if the suit ought really to have been 
instituted in the Small Cause Court. He is therefore required to refer 
the question to the High Court whose decision upon the reference would 
be conclusive and save considerable expense to the parties. 


Jiban Das Oswal v. Durga Pershad Adhikari, I. L. R, 21 O, 252. 
This decision as to the rule of res judicata in respect of past and future 
mesne profits claimed as to which a former decree was silent, lays 
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down rules which are entirély in accord with what we stated in a critical 
note upon the case of Ramabhadra Razu v. Jagannatha Rasu, I.L. R, 14 M, 
828, in 1 M. L. J, p 213. As tothe mesne profits claimed prior to the 
former suit, the decree has the force of res judicata though silent. As to 
future mesne profits claimed the silence of the prior decree cannot 
be taken as amounting to refusal and therefore a fresh suit is not barred. 


Griffiths v. Tezia Dosadh, I. L. R, 21 C, 262. Notwithstanding 
the English decisions which turn upon S. 3 of 4 Geo. IV, Ch. 34, we 
think Prinsep and Ameer Ali, J.J, are right in their interpretation pf the 
Indian Act. In the absence of language of the kind found in the Eng- 
lish Statute the leaning of the court should be against a second offence 
being Committed by a continuance of the same breach of contract. 


Sital Hari Banerjee v. Heera Lal Chatterjee, I. L. R, 21 C, 
269. The decision in this case has our entire approval. But we are not 
sure that the reasoning is altogether correct. 5. 157 is the only provision 
as to the procedure of the court where the parties or any of them fail to 
appear at the adjourned hearing, at whatever stage the case might have 
been adjourned. Suppose the adjournment was made after some of the 
plaintiff's witnesses had been examined and on the adjotrned date 
both parties fail to appear or the plaintiff or the defendant alone fails 
to appear. The court has power to proceed under Ch. VII or to make 
any other order it thinks fit. If it proceed under Ch. VII, it is bound to 
dismiss the case for default under S. 98 or S. 102 or hear the case ex parte 
as the case may be. Where there is a dismissal for default, Ss. 99 and 130 
must undoubtedly apply. But iu the other case of a proceeding ea parte, 
S. 108 cannot apply because there is no decree ex parte if the defendant 
‘appeared and pleaded at one stage, Although the proceeding from the 
adjourned date was ez parte, the decree is not ex parte and S. 108 does not 
therefore apply. The decision of the Privy Council in Zatnulabdin Khan 
v. Ahmed kaza Khan, L. 8,5 I. A, 283 explains the law on the point 
although it was passed upon the languago of Act VIII of 1859. The 
decisions in In the matter of Doyal Mistree v. Kupoor Ohund, I. L. R, 4 O, 
318 and Ramtahal Ram v. Rameshar Ram, 1. L. R, 8 A, 140 do not affect 
the question for in those case there was no real appearance at any stage, 


Bikramjit Tewari v. Durga Dyal Tewari, I. L. R, 21 C, 274, 
We are glad to have th support of „Trevelyan and Bannerjee, J. J. in the 
view we maintained in l M. L. J, 582, that interest post diem in mort- 
gages is recoverable from the mortgaged property. The learned judges 
rest their conclusion mainly upon the provision of the Interest Act, 8. 2 
of 1839 corresponding to the 28th section of the English Statute, 3 & 4 
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Will. IV, Ch. 42. And they say that interest is awardable post diem, 
and such interest falls within the term “ interest” in S. 86 of the Transfer 
of Property Act. The Allahabad cases are not of much authority as the 
Interest Act is not noticed in them. We doubt very much whether if 
attention had been drawn to that Act the Allahabad judges would have 
modified their opinion. The Calcutta Court however leaves the question 
of limitation as to such post diem interest where it Was upon the decision 
in Qudri Koer v, Bhubaneswari Ooomar Singh, I. L. R, 19 C,19. The 
Calcutta judges in I. L. R, 19 C, 19 and the Allahabad Court have 
refused to allow the twelve years’ period under Art. 132, becanse such 
post diem interest is not charged upon the property at the date of suit. 
But we think the language of the Article is not incapable eof tho 
extended signification, that a suit for the recovery of money which the 
court is bound to award as a charge upon the property is a suit for the 
recovery of money charged upon immovable property. 


We join in the protest of the learned judges against the shabby 
system of [ndian reporting where the arguments on both sides are not 
given in the report. The Allahabad and Madras reporters are the worst 
sinners in this respect. Hither the Government should appoint men to 
the office of reporters who have the leisure and are willing to take the 
‘trouble to note the arguments in court or they should appoint competent 
assistants who will do the work. We hope the Government and the 
reporters will bear in mind the words of Trevelyan and Bannerjee, J.J. 
Their lordships say, “ We are sorry to say, very frequently in reports of 
cases tried in Indian courts, there is no reference at al! to the arguments 
of pleaders or other legal representatives of the parties and no statement 
of the statutes or cases cited. We have frequently had to point out that 
in the absence of a detail of the arguments and of the Acts cited in 
respect of a decision, that decision is of very much less value than it 
would otherwise be.” 


Gangacharan Singh v. Queen Empress, I. L. R, 21 C, 337. The 
police charge a person with having committed an offence though it was 
a case of mistaken identity. They apprehend him but he escapes from 
custody. We are inclined to think that the escape is an offence under 
S. 224 of the Penal Code. Prinsep and Hill, J.J. seem to think that 
because some other person of the same name was the man who had 
been charged and against whom a warrant had issued, therefore the 
person apprehended was not charged with an offence. But we think he 
was charged as well when the police suspecting him to be the man 
arrested him. The decision must be considered doubtful unless the 
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broad proposition can be maintained, that unless the person in custody 
turns out to be the actual offender, he is at liberty to make his escape 
with impunity. , 


Queen Empress v. Bisheshar, I. L. R, 16 A, 124. There has been 
a considerable conflict of opinion as to the meaning of the second part 
of Section 211, I. P.C, Hmpress of India v. Pitam Rai, I. L. R, 5 A, 215, 
Empress v. Parahu, I. L. R, 5 A, 598 and Queen Empress v. Kaiim Buksh, 
I. L. R, 14 O, 633 on the one side, and Queen v. Bonomdlly Sohat, 0 
W.R, Or., 32; Raffee Mahomed v. Abbas Khan, 8 W. R, Cr., 67 and Karim 
Buksh v. Queer Empress, I. L. R, 17 C, 574 on the other. Wo are disposed 
to agree with the Allahabad Court in their view that the institution of 
criminal proceedings is in a court and if the proceedings are upon a false 
charge of an offence of the description referred to, the person instituting 
the proceedings is punishable under the second part of the section, We 
think that the words “ instituting criminal proceedings ” and “making a 
false charge” should be regarded as mutually iuclusive. There may be 
gome inconvenience in this view, for as the charge of heinous offences will 
generally be begun before the police, the person making the false charge 
may escape the higher punishment provided in the second part. But 
this is a matter for the consideration of the legislature. 


Manla v. Gulzar Singh, I. L. R, 16 A, 130. Section 578 of the 
Oode of Civil Procedure is often forgotten by the courts in their desire 
to uphold the rules of procedure. Misjoinder of causes of action is no 
reason why such misjoinder should entail the penalty of dismissal of the 
action when the objection is for the first time taken in appeal. Even 
though the objection was raised but erroneously overruled in tho first 
court it does not follow that the appellate court is bound to dismiss 
the suit. 


Yeshwadabai and Gopikabai v. Ramchandra Tukaram, I. L. 
R, 18 B, 66. There were two points raised in this case, one being 
whether when a written contract relating to the subject matter of a 
suit is inadmissible in evidence for want of registration, a plaintiff whoa 
makes out a primd facie case without betraying the existence of the 
written agreement is entitled to succeed if it afterwards appears that a 
written agreement is in existence. The learned judges held in accord- 
ance with the authorities quoted in Taylor on Evidence, 8. 407, that under 
such circumstances the plaintiff is entitled to succeed and that it is 
for the defendant to produce the document as part of his evidence if 
he means to rely upon it. The other point decided was that if a land- 
lord stands by and raises no objection to the erection of permanent 
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buildings on his land by the tenant, the fenant is entitled either to 


retain the land or to compensation on eviction according to circum- 
atances. 


Lomba Gomaji v. Vishvanath Amrit Tilvankar, I. L. R, 18 B, 
86. Whether a person who lends money to pay off a prior mortgage ona 
piece of property intends to keep such mortgage alive in his favour is a 
question of intention as laid down in Gokuldots Gopaldoss v. Rambuz 
Seochand, L. R, 11 I. A, 126. Where there is no intermediate mortgage 
or other interest in the property to be protected against, or*where the 
lender is not aware of any such intermediate interest, there can clearly 
be no intention to keep the mortgage alive in his favour. The hardship 
which would follow from this view is tried to be mitigated by the Bombay 
High Court by holding that there is an equity in favour of such a lender 
which a person who claims the property from him will be bound to satisfy. 
Dr. Rash Behary C Ghose regrets the introduction of the question of inten- 
tion in these cases on the ground that it is likely to lead to undue refine- 
ment, (The Law vf Mortgage in India, 2nd ed., p. 374). He suggests 
that in the absence of express intention, either in the instrument or by 
parol, the court should look to the benefit of the person in whom the two 
estates become vested, Practically however the result is nearly the 
same, whether we hold that the law keéps the mortgage alive for the 
benefit of the person in whom the two estates have been vested or that 
in the absence of express intention, the prior mortgage is extinguished 
but an equity arises in favour of such person. Perhaps thero may 
be a difference in consequences where the person who pays off a prior 
incumbrance comes foward as plaintiff. If apart from any intention of 
his own he is regarded as entitled to the benefit of the prior charge, as 
matter of law, he may actively enforce his claim as plaintiff. But if his 
payment in the absence of express intention merely creates an equity in 
his favour, he may not be able to enforce it actively and may only use it 
as a shield against attack. 


1 

Himatram v. Khushal Jethiram Gajar, I. L. R, 18 B, 99. It 
is probably an oversight on the part of the legislature that the Civıl 
Procedure Code contains no provisions for the investigation of claims to 
property directed to be sold under a mortgage-decree. Ss. 278 to 283 
deal only with claims to property attached in execution of a decree, As 
property directed by the decreo itself to be sold need not be attached, the 
courts have no power to deal with claims to such property by way of a 
summary proceedings. The omission is perhaps no matter of regret 
considering the perfunctory way in which court dispose of claims. 

4 
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Krishnabai v. Khañgonda, I. L. R, 18 B, 197. We agree with 
the judges in thinking that partition among the members of a joint 
Hindu family without reserving any share for a minor member cannot 
affect his status as a member of an undivided family. As pointed out by 
the court, apart from Hindu Law, two joint owners cannot, without the 
` consent of the third or of some one authorized to act on his behalf, alter 
his position as joins owner of the whole property. 


Bombay, Baroda and Central India Railway Co. ». Jacob Elias 
Sassoon, J. L. R, 18 B, 250. Section 470 of the Civil Procedure Code 
provides for interpleader in cases when the plaintiff himself claims no 
interest in the property which is claimed by two or more persons 
ndvergely to one another. This, as held by Parson, J. in the case under 
notice, does not prohibit an interpleader suit where the plaintiff without 
asserting any title to the property merely claims a lien on it, say for. 
freight or other charges of that kind, and according to the learned judge, 
the fact that there is n dispute with regard to the amount of the freight 
or other charges for which the lien is claimed does-not affect the question ; 
bnt he holds that an adjudication of such dispute onght not strictly to 
be had in the interpleader suit but in distinct proceedings between the 
plaintiff and the person who is declared the owner. The learned judge 
follows the English cases, there being apparently no Indian case cover- 
ing the question 

In the matter of the Will of Dawubai, I. L. R, 18 B, 227. The 
provisions of the Indian Statute Book for the relief of paupers from 
the payment of court fees are certainly meagro. The interpretation by 
the courts of the provisions on the subject in the Code of Civil Procedure 
have removed some but not al] the hardships arising in consequence Thns 
it haa been held that n defendant may be allowed to defend a suit in 
forma pauperis, Doorga Churn Doss v. Ntttokally Dossee, I. L. R, 5 C, 819, 
Wilson, J. proceeded’ in that case on the ground that the Court of 
Chancery possessed the power of allowing a defendant to defend in forma 
pauperis, that the High Court inherited this power and that the Civil 
Procedure Code, S. 401 did not abrogate the power which already existed. 
This reasoning would apparently not apply to the Mofussil Courts. In 
Brogeswari v. Garoochurn, I. L. R, 11 O, 735, it was held that a memo- 
randam of objections under S. 561 of the Civil Procedure Code could not 
be pat in tn forma pauperis. The question whether an application for 
review could be made in forma pauperis was lately raised for decision 
in the Madrus Court, but not decided. If the reasoning of Starling, J, 
in the case under notice be correct the deficiencies of the law will in 
great measure be supplied, The learned judge uses S. 647 of the Civil 
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Procedure Code which applies the ‘ procedute herein prescribed’ to all 
procedings in a civil court other than’suits and appeals to enable an 
executor who is notin possession of any property either of the testator 
or his own to apply for probate of the will in forma pauperis; and his 
lordship further -holds that probate duty also being ‘court fees’ the 
pauper is exempted from payment of the same by S. 410 of the Civil 
Procedure Code. In such cases, the stamp duty due*to Government will 
be a first charge on the property of which the executor is the legal owner 
under the testator’s will. , 

Krishnaji Ramachandra v: Antaji Pandurang, I. L. R, 18 B, 
256. A life-tenant was in possession of certain premises along with his 
wife and son. The wife and son continued in possession after the death 
of the life-tenant for more than 12 years without payment of rent. 
Was the possession of the life-tenant herein adverse? ‘Jelung and 
Fulton, J. J. held it was not, because the defendants came into possession 
of the property by permission of the plaintiff and they never set up a 
title in opposition to plaintiff. See Hellier v. Siticor, 19 L, J, Q. B, 295 ; 
Woodfall’s Landlord and Tenant, pp. 555,561. The learned judges say 
that while the defendant's possession was permissive they were not 
tenants. ' This we think is rather confusing. In Heller v. Sillcow it was 
held that in such cases the defendant would be bound to pay compensa- 
tion to the landlord for his use and occupation of the land. Is not the 
truth in such a case just this, that the defendant occupies the land and 
the landlord tacitly agrees to this? If go, is it not enough to create a 
tenancy ? Suppose you go toa shop and pick up an article and take it 
home, and the shopman acquiesces in your doing so, Is there not a 
contract for sale of the article for a reasonable price? Similarly was 
there not in the case in question a contract of tenancy for a reasonable 
rent? We do not say that use and occupation is always the same as a 
tenancy but in the present case of what the learned judges call ‘ per- 
missive possession’ we think it was. 


Framji Bhicaji v. Mohansing Dhausing, I. L.R,18 B, 263 The 
judgment of Oandy, J, in this 1s particularly lucid and instructive and 
deals with the subject of privilege with regard to professional commuani- 
cations at considerable length, We do notintend to notice the judg- 
ment at lengthon the present occasion. The learned judge points out 
that the law in India on the matter is substantially the same. The 
main prinviple emphasized in the judgment is that the privilege extends 
only to matters of a confidential nature t.e. to such communications as 
are made for the purpose of obtaining professiona} advice. Ordinarily 
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therefore asolicitor would be bound to state the name of his client, unless 
the name was given to him in confidence and for the purpose of profes- 
sional consolation. The same observation would apply to the name of 
any other person who makes any statement tothe attorney on his 
_ client’s behalf, but the purpose of the employment is privileged and not 
merely the details communicated to the attorney with regard to it. 


: NOTES OF ENGLISH CASES. 
Black v. Christ church Finance Co., 1894, A, C, 48. A company 


is responsible for the act of its contractor in negligently and impro- 
perly Kghting a fire on its land, which spread to the plaintiffs lands, 
though the contractor in doing so acted in violation of special stipula- 
tions in such contract with regard to the time at which the fire was to 
be ht. The company to escape liability must show that the contractor 
did not act within the scope of his contract, and his act was that of a 
trespasser. The court observed. “The lighting of a fire on open bush 
land where it may readily spread to adjoining property and cause 
serious damage is an operation necessarily attended with great danger, 
and a proprietor who executes such operation is bound to use all reason- 
able precautions to prevent the fire extending to his neighbour's 
property. And if he authorises another to act for him, he is bound not 
only to stipulate that such precautions shall be taken, but also to see 
that they are observed, otherwise he will be responsible for them, 


Makin v Attorney-General for New South Wales, 1894, A. 
C, 57, The prisoners were charged with the murder of a child, which 
according to the evidence had been received by them from its mother on 
the representation that they were willing to adopt it. The amount paid 
was quite inadequate for the support of the child. The body was found 
buried in the garden of a house occupied by them. Held that evidence 
was admissible that several other infants had been received by the 
prisoners from their mothers on similar representations, and on similar 
terms, and that bodies of infants had been similarly found in the 
gardens of houses occupied by the prisoners, as such evidence would 
tend to show that the acts charged against the accused were designed 
and not accidental it is not competent for the prosecution to adduce 
evidence tending to show that the accused has been guilty of criminal acts 
other than those covered by the indictment, for the purpose of leading 
to the conclusion that the accused is a person likely from his criminal 
conduct or character to have committed the offence for which he is 
being tried. On the other hand the mere fact that the evidence adduced 
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tends to show the commission of othe? offences does not render it 
inadmissible if it be relevant to an issue before the jury, and it may be 
so relevant if it bears upon the question whether the acts alleged to 
constitute the crime charged in thoindictment were designed or acciden- 
tal, or to rebut a defence which would otherwise be open to the accused. 


In re Gasquoine, Gasquoine v. Gasquoine, 1894, 1 Ch, 470. A 
testator appointed his wife and two stock-brokers as his executors and 
authorized the latter to charge for brsiness done by them as brokers 
about, the estate. The wife and one of the stock-brokers im the usual 
course of business put certain American Railway bonds for sale into the 
hands of the other stock-broker James, who had bean greatly trusted by 
the testator. James sold them, who afterwards misapplied a good fortion 
of the money. Held that the other executors were not liable for the 
loss, as the act by which they enabled James to obtain sole possession of 
the money was necessary, i.e., done in the regular course of business in 
administering the estate. 


Stoddart v. Saville, 1894, 1 Ch, 480. The ultimate in the marriage 
of a lady in default of appointment by, her was in favour of “the person 
or persons; who under the statutes for the distribution of intestates’ 
estates would” have been cntitled thereto, if she had died possessed 
thereof intestate and twtlhout having been married. Held by Chitty, J. 
on the authorities that the italicised claase did not exclude the lady’s 
child by the marriage. 


Inve Pratt. Pratt v. Pratt, 1894, 1 Ch, 491. <A legacy of “ £300 
invested in 24 consols” held specific and not demonstrative, partly with 
reference to the context, the gift being associated throughout the will 
with a number of other gifts which were clearly specific. 


Mayfair Property Company v. Johnston, 1894, 1 Ch, 508. 
Where an adjoining owner pulls down and rebuilds the boundary wall 
and in doing so trespasses into the plaintiff's garden which is in a ten- 
ant's possession by placing in the soil foundations and footings of the 
new wall extending further into the garden, than the foundations of 
the old wall did, held that the plaintiff could sue for the trespass though 
the tenant made no complaint, inasmuch as the trespass was of a per- 
manent nature a tensnt in common 'is entitled to partition as a matter, 
notwithstanding the abolition of the writ of partition. 


In re Printing, Telegraph and Construction Company of the 
Agence Havas, lx parte Cammell, 1894, 1 Ch, 528. According to the 
articles of a company, the first’ directors were allowed a month after 
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the first general allotment *to acquire their qualification, and in case of 
failure to acquire within that time, the office of director was to be 
vacated. Cammell took one share and became a director. He never 
applied for the qualification shares, but without lis knowledge they 
were allotted to him. As soon as he became aware of it, he requested 
the removal of his name. He did not act as director after the expiration 
of the one month, although for a short time he was willing and intended 
to act in the belief that he was still a director. Held he was entitled 
to have his name removed as he did not actually act as adirector. After’ 
the expiration of the month, he did not agree to take the shares and 
he could not be fixed with constructive notice of the fact that his name 
was on the register. 


Saunders v. Sun Life Assurance Company of Canada, 1894, 
1 Ch, 587. The defendaut company was incorporated in Canada under 
the name of ‘ Sunlife Assurance Company of Canada’ and had been 
carrying on business there for more than 19 years ; afterwards defendants 
opened an office in London under the same name. The plaintiff’s com, 
pany which had carried business in England for more than 80 years under 
the name of “The Sunlife Assurance Society” sued for an injunction 
against the defendant using their name. Held, that as the ‘defendante 
had not acquired the name by any fraud or practice, and as it was merely 
their own corporate nume without any variation and not a fancy name, 
the defendants were entitled to use the name although it might cause 
inconvenience to the plaintiffs. Held further that the dofendants were 
not entitled to the use of the name * The Sun” or “The Sunlife” with- 
out the addition of the words ‘of Canada,” 


In re Harrison. Harrison v. Higson, 1894, 1 Ch, 561. A testator 
devised his residuary estate ın trust for his four children including 
Anne Jane Higson the wife of James Higson and declared that his 
taustees should stand possessed of her share upon trust to invest the 
same and pay the income to Anne Jane Higson for life and so that 
‘during any coverture’ she should not have power to anticipate the 
game, and after her death in trust for ‘the children or child’ of Anne 
Jane Higson subject to certain conditions. Anne Jane Higson had gone 
through the ceremony of marriage with James Higson but the marriage 
was invalid and the testator knew it to be so. Anne Jane Higson had a 
child by James Higson during the testatov’s life,and after his death two 
more children. Held that the child born before the testator’s death 
took the estate as persona designata. 


Mercantile Investment and General Trust Company v. River 
Plate, Trust, Loan and Agency Company, 1894 1 Ch, 578. A 
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purchaser of land is not estopped, under the rule of res judicata as being 
privy in estate by a judgment obtained in an action against the vendor 
commenced after the purchase. Therule applies though the title of the 
purchaser may not have been perfected at the time of the former action, 
by registration. The fact that the vendor defended the former action with 
the knowledge and approval of the purchaser and even that the latter 
paid the costs of the vendor's unsuccessful defence in the former action 
does not affect the question. 


Thorneloe v. Hill, 1894, } Ch, 569. The administratrix of one 
John Forrest a London watchmaker sold his business and good will to 
one C. and Co., watchmakers in London. The iatter three years hence 
granted the sole right for seven years to put the words ‘John Forrest 
London’ t*e words used by John Forrest to one S. and Co., watchmakers 
of Liverpool, After the expiration of the seven years O and Co. did not 
use the inscription except in very few, if uny, cases. In 1890 they 
assigned all their estate for the benefit of creditors. Their trustee sold 
their business to Xand at the same time purported to assign ‘ the name, 
title and good will of John Forrest’ Loudon to P, the plaintiff The 
plaintiff syed to restrain a rival watchmaker from selling watches 
inscribed, “John Forrest, London. Held by Romer, J. (1) that the 
assignment to the plaintiff was merely tho right to use the name, uncon- 
nected with any business, and wasa mere assignment in gross and there- 
fore invalid, (2) that C aud Co. lost any right they might have to the 
‘inscription by their license to S and Co., and had never regained it. 


The Queen v. Lushington. Hz parte Otto, 1894, 1 Q. B, 420. In 
extradition proceedings for theft in France the Magistrate after com- 
mitting the accused to custody orally ordered a constable to take 
charge of certain stolen articles, produced by. the purchaser as a witness 
upon a subpoena duces tecum, that they may be produced at the trial in 
France. The purchaser applied to the High Court under 1] and 12 
Vie., Ch. 44, S. 5 for an order to the Magistrate to direct the articles 
to be redelivered to him. Held thatas the magistrate was functus 
oficio after committal of the accused to prison his order as to the 
property was not an act relating tp the duties of his office and the High 
Court had therefore no jurisdiction to make the order. Held further, 
that the purchaser's possessory title to the goods had been lawfully 
divested by reason of their passing out of his possession under the 
subpoena and that he was therefore not entitled to the relief. 


In re Bargen. Hx parte Hasluck, 1894, 1 Q. B, 444. A bill of 
sale granted to secure the repayment of principal and interest in weekly 
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instalments was renewed after bankruptoy of grantor when grantee had 
no notice of it. Held under the circumstances that the second bill of sale 
did not operate as a surrender or cancellation of the first bill of sale. 


Synge v. Synge, 1894, 1 Q. B, 466. Where the defendant as an 
inducement to the marriage promised to have a land and house for life 
to the plaintiff, but after the marriage on the faith of this promise, 
conveyed the property by deed toa stranger. Iu an action for damages 
for breach of contract, held that the plaintiff had an immediate right of 
action as the plaintiff had put it out of his power to perform the contract 
and that the measure of damage was the value of the possible life estate . 
to which the plaintiff would be entitled if she survived the defendant. 
Held diso that when a marriage takes place on the faith of a promise 
to have a defined property by will this court has power to decree a 
conveyance of that property after the death of the promisor against all 
who olaim as volunteers under him. 


Great Western Railway Co. v. Commissioners cf Inland 
Revenue, 1894, 1 Q. B, 507. Per Lopes, L.J: It is an establised rule 
in cases under the Stamp Acts that the substance of the transaction is 


alone to be looked at in determining the question whether an‘*instrument 
is liable to stamp duty. 


John Foster & Sons v. Commissioners of Inland Revenue, 
1894, 1Q.B,516. Where all the partners of a partnership desirous of 
forming themselves into a limited company. transferred the partnership 
property to a limited company of which they themselves were the 
shareholders in consideration of stocks and securities of the company 
held that the transaction was a conveyance! on sale chargeable with an 
ad valorem duty. . : 


Musurus Bey v. Gadban, 1894, 1 Q. B, 5833. While the ambassador 
of a foreign state is in England accredited to the sovereign, the statute 
of limitations does not run against his creditors. The immunity of the 
ambassador of a foreign state from process in the courts of this country 
extends for such a reasonable period after he has presented his letter of 
recall as is necessary to enable him to wind up his official business and 
prepare for his return to his native country and he is not deprived of 
the immunity by reason that his successor is appointed before that 
period has elapsed. The statute does not begin to run against his 
creditors during such period. 


The Queen v. Tankard, 1894, 1 Q. B, 548. When a person received 
money as one of a member of beneficial owners including himself, but 
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failed to pay over or to account for it he was rightly held guilty of 
embezzlement-under 31 & 32, Vic, Ch, 116, S. 1. 


Farquharson v. Morgan, 1894, 1 Q.B, 552. When total absence 
of jurisdiction appears on the face of the proceedings in an inferior 
court, the court is bound to issue a prohibition although the applicant 
for the writ has consented to or acquiesced in the exexcise of jurisdiction 
by the inferior court. 


Haddow v. Morton, 1894, 1 Q. B, 565. Goods which» had been 
taken in execution of the judgment of a country court were claimed by 
a person who deposited the valne of the goods with the bailiff to abide 
the decision of the judge upon the claim. The claim was not established 
and the money deposited was paid out to the judgment-creditor. The 
money paid,out being insufficient to satisfy the judgment, the judgment- 
creditor caused the goods to be seized again for the balance. The 
claimant claimed again and deposited their value under the Act with 
the bailiff. Upon a second inter-pleader issue, held that by taking ont of 
court the money deposited on the first occasion the Judgment-creditor 
accepted the money in lieu of the goods and thereby estopped himself 
in respect of the same judgment from denying that as against himself 
the claimant was the owner of the goods. The claimant was therefore 
held entitled to judgment. 


In the goods of Garnett, 1894, P, 90. A testator executed a 
document in the presence of attesting witnesses, which contained no 
bequest and appointed no executor but referred to other papers numbered 
l to 6 not seen. by the attestors. Held that documents 1 to 6 were 
not clearly identified with the description given in the attested paper 
so as to exclude the possibility of mistake they could not be taken to be 
uncorporated with such paper and that probate of all the documents 
must therefore be refused. 


In the good of Chappell, 1894, P, 98. A testator appointed 
as one of his executors ‘‘ Robert Taylor of Warmley Hill, in the parish 
of Bitton, bootmaker.” There was no Robert Taylor there, but there 
was a James Alfred Taylor bootmaker living there and it appeared that 
Robert Britton Taylor, his brother, also a bootmaker lived at Hanham 
in the same parish. Held, that extrinsic evidence might be received 
to shew that “James Alfred Taylor of Warmley Hill” was a friend of 
the testator and that the testator had little acquaintance with " Robert 
Britton Taylor of Hanham,” The court ordered probate to issue to 

ð 
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James Alfred Taylor of “Warmley Hill ; semble, that evidence of 
declarations by the testator which tended to shew that he intended 
James Alfred Taylor and not Robert Britton Taylor, to be his executor 
was in-admissible. 


; MISCHLLANEOUS. 


We beg to acknowledge with thanks the receipt of the following 
legal publipations :— 
- The Canada Law Journal for April and May (in eachange). 

The Canadian Law Times for April and May (in exchange). 

The Green Bag for April and May (in exchange) 

The Western Law Times for April and May (in exchange). 

The American Law Review for April and May (in exchange). 

The Harvard Law Review for April and May (in exchange). 

Res judicata by Hukm Chand, w.a., Judge, City Court, Hyderabad. 

Commentaries on the Specific Relief Act I of 1877 by R. A. Nelson, 
B.A, LL.B, Principal, Law College, Madras. 


Lord Rowen :—It is with deep regret that we record the death of 
Lord Bowen, which took place early on Tuesday morning at Albert 
Hall Mansion. The event is accentuated by the fact that he has passed 
away within a few days of the death of Lord Hannen, whom he sneceeded 
as lord of appeal about seven months ago. He fell a victim to an 
internal disease, the growth of which caused him frequently to be absent 
from the Court of Appeal, but the terrible pain of which never caused 
him, even up to the last hour of his suffering, to lose that serenity of 
temper which was uot the least of the many. gifts he displayed. He 
knew that death was near several days before it came, but ‘resignation 
gently sloped the way,’ and he passed away most peacefully. It wasn 
close toa very laborious but singularly calm life, for whatever task he 
‘undertook was discharged with the ease and deliberation of the scholar, 
with a professional dignity which banished all idea of anxiety and 
haste. Charles Synge Christopher Bowen was born in 1886, being the 
eldest son of the Rev. Christopher Bowen, of Freshwater, in the Isle 
of Wight. He has died, therefore, when most judges are fresh to 
judicial life, but so rapid was his progress in the profession that had he 
lived until June he would have completed fifteen years of service on the 
Bench. His professional success had a fitting’ prelude in his scholastic 
accomplishments. He distinguished himself at Rugby in play as well 
as work. He was in the first eléven, was noted among his schoolfellows 
as a sprinter and hurdle racer, and became a member of the footbal] 
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team. He was elected captain of the school’ The promise of his Rugby 
days was more than fulfilled by his University achievements, both as a 
scholar and an athlete. Oxford can claim few more brilliant sons. 
He carried off the Hertford and Ireland scholarships, and, among 
several other prizes, he won the Arnold with an essay on Delphi. In 
1858 he took a first-class in classical honours, and shortly afterwards 
became a Follow of Balliol. He maintained a close connection with 
his college throughout the remainder of his life. He held the post of 
visitor, and was on intimate terms of friendship with Dr. Jowett, whose 
funeral he attended as a pall bearer. Called to the Bar sb Lincoln’s 
Inn in 1861, he chose the Western Circuit, on which Lord Coleridge's 
friendship secured for him an early start in the profession. The con- 
struction of his mind was far too subtle, however, to enable him to 
obtain any striking measure of success in ordinary circuit cases. His 
real powers were not recognised until, at the instance of Lord Coleridge, 
then Attorney-General, he was appointed junior counsel to the Treasury 
in 1870. During the nine following years he lived a most laborious life, 
his official business and large private practice often compelling him to 
work almost day and night. Among the cases in which he appeared 
was the Tiehborne trial. With Mr. Chapman Barber, he settled the 
indictment for perjury, and he played a very active part in preparing 
the matemals for the cross-examination of the claimant’s witnesses. 
His style of speech was too academic to make him an effective advocate 
in jury cases, but he was recognised as a iawyer of deep and versatile 
learning, and, when he was appointed a judge of the Queen’s Bench 
Division in 1879, passing straight from the junior Bar to the Bench at 
the early age of forty-three, his qualifications for the honour were 
universally acknowledged. His success at Nisi Prius, however, was not 
great. The trivial facts of ordinary disputes were not worthy of his 
intellectual strength, and his sammings-up were frequently above the 
heads of the jury. But whenever he allowed free play to his powers of 
irony, his addresses to the jury were most entertaining. .While on 
circuit, he tried a burglar who had entered the house from the roof and 
left his boots on the tiles, and who alleged, by way of defence, that he 
was accustomed to take midnight strolls on the roofs of dwellings, and 
that he had simply been led by a feeling of curiosity to descend into one 
of the houses. ‘If, gentlemen,’ said Lord Bowen to the jury, ‘ you think 
„it probable that the prisoner considered the roofs of houses a salubrious 
place for an evening walk—if you suppose that the temptation to inapect 
the interior of the houses beneath him was the outcome of a natural and 
pardonable curiosity—in that case, of course, you will acquit him, and 
regard him as a thoughtful and considerate man, who would naturally 


166 THE MADRAS LAW JOURNAL. [vou. IV. 


remove his boots before entering the house, and take every precaution 
not to disturb his neighbours.’ He found his true sphere in 1882, when 
he was promoted to the Court of Appeal, in succession to Lord Justice 
Holker. During the eleven years he sat as a Lord'Justice, he delivered 
a series of judgments remarkable for the ‘accuracy of.their law and the 
elegance of their diction. No judge has delivered so many brilliant 
judgments at so early an age. To read them is to learn how closely it 
is possible to join legal erudition and literary grace. He was equally at 
ease in heaying common law appeals with Lord Esher, and determining 
Chancery appeals with Lord Justice Lindley; in whichever branch of 
the Court of Appeal he sat, his judgments were marked by the same 
depth of learning, the same knowledge of the evolution of the law, the 
same lucidity and felicity of phrase. He possessed, too, a firm indepen- 
dence of judgment, which not infrequently caused him to disagree with 
the conclusions of his learned brethren. Among his most notable 
jndgments were those he delivered in T'he North Central Waggon Company 
vi The Manchester, Shejfield, and Lincolnshire Railway Company ; 
Thomas v. Quartermaine ; Scott v. Morley ; Boston Deep Sea Company v. 
Ansell ; Vagliano Brothers v, T'he Bank of England ; ‘aud Borthwick v. 
The ‘ Evening Post? His wit was certainly not the least attractive of 
his gifts. Within the last few days many stories have been told of his 
humour, and although all the caustic sayings attributed to him were uot 
uttered by him, they give some idea of his power of irony, though thoso 
who did not hear the gentle voice or observe the modest manner in 
which they were delivered can have no true notion of their charm. To 
many it was a matter of regret that one so gifted with literary power 
should have contributed so little to the literatuare of the country. His 
contributions consist of ‘ Virgil in English Verse,’ a graceful and scholarly 
translation ; his college essay on‘ Delphi’; a powerfully written pamphlet 
on ‘The Alabama Claims,’ in which he dealt with the contentions of 
‘ Historicus,’ of whom he wrote: ‘ He borrows legal codes from municipal 
law and projects them into space’; and the essay on ‘ Law’ he contribut- 
ed to Mr. Humpliry Ward’s collection of ossays on the Victorian era. 
His literary labours would, no doubt, have been more numerous if his 
health had been more robust. For several years he was engaged ina 
translation of the ‘ Georgics, now left unfinished. The qualities which 
won for him the esteem of the Bar obtained for him the affectionate 
regard of a large circle of friends. How highly his genial nature and 
conversational powers word valued in private life was shown by the 
warm tributes paid to his memory by the Master of the Rolls and Mr, 
Justice Wright. Among his greatest friends and admirers was Mr. 
Gladstono, who delighted in his classical learning, and who not very 
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long ago lunched with Lord Bowen in his room at the Royal Courts of 
Justice. The confidence he inspired in official and political circles was 
shown by his appointment as chairman of the Featherstone Commission. 
He was an excellent after-dinner speaker, the speech he made in pro- 
posing the health of Sir Frederick Leighton at the Academy banquet of 
1891 being among the most successful of its kind ever delivered in 
Burlington House. The famous Jackson caso, in wltich the law relating 
to husbands and wives was dealt with, had first been decided by the 
Court of Appeal, and this is how Lord Bowen contrived 'to agsociate tho 
case With the chief picture of the year: ‘ [ see before me as I address 
you a great picture of your own which appeals especially to myself as 
a lawyer Tt represents Persephone, Queen of Heaven, returning from 
her husband’s to her mother’s embraces, released from an unwelcome 
honeymoon by the special order of the Court of Appeal, to which I have 
the honour to belong. Iam informed on credible authority—but my 
sight is too indistinct to admit of my verifying the statement—that in 
the background, although at an extreme distance, may be seen my 
learned friends, the Lord Chancellor and the Master of the Rolls, looking 
with pleasure at the liberated captive.’ Lady Bowen, whom the late 
judge martied in 1362, is a daughter of the late Mr. James Medows 
Rendel, and a niece of the newly created baron of that name, through 
whom Lord Bowen became intimate with the ex-Premier. The legal 
profession has lost one of the most accomplished and popular men that 
ever belonged to it, the country has been deprived of the services of 
a judge who possessed in a rare degree the high qualities most needod 
on the Bench. 


At the sitting of the Court of Appeal ou Tuesday the members of 
both divisions came into Court, including the Master of the Rolls, Lord 
Justice Lindley, Lord Justice Lopes, Lord Justice Kay, Lord Justice Smith 
and Lord Justice Davey.—The Master of the Rolls said: I think that 
the Bar will expect, as the late Lord Bowen was for so many years a 
member of this Court, that this Court should express that which wo 
know the whole profession feels, the extreme regret and sorrow we all 
ontertain for the terrible loss which we all have just sustained. It is 
true to say that as Lord Bowen left this Court some few months ago, 
this Court as » Court has not by this death saffered any special and 
peculiar loss; we have not lost more than the whole profession has lost, 
But that loss is so great that we must express what we feel. I cannot 
have any doubt that Lord Bowen was one of the most distinguished 
judges who have gat in the Courts of England in my time. His know- 
ledge of the whole law of England was so perfect und so accurate, and 
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the whole law was so much at his command, that T have no doubt that 
he had studied every head and particular of English law, not merely 
when a particular case involving the proposition in question came before 
him for opinion or advocacy when he was at the Bar, nor when as a 
judge he had to consider the proposition in his judicial capacity, but he 
had studied the law minutely and earnestly before ever he was called 
upon to pronounce an opinion upon it. His knowledge of the law was 
vast; his power of expressing what the law was you all have experienced 
often and often: T cannot fail to say that the workings of his mind 
were BO beautifully fine that sometimes what he said escaped me? My 
mind is not so finely edged. Iam more inclined to consider cases and 
to form my opinions on them in a rougher business manuer, and to use 
rougher business language when dealing with matters of law relating to 
business. His mind was so beautifully fine and subtle that he delivered | 
perfectly expressed essays upon the law which will be handed down for 
use by future generations of lawyers. His manner never swerved from | 
a gentle kindness to every one. In private life I did not have the same 
udvantage of knowing him so intimately as did cthers, some of whom 
are present here, Still] knew him well. That charming mind and 
perfection of diction were as great in private life as in Court,’ and gained 
tor him the admiration and affeotion of all who knew him. I cannot 
fail to express my own deep sorrow and regret at the loss which we have 
sustained, and how that loss can be made up for us I myself ‘cannot see. 
In uttering these few remarks I speak on behalf of all his late colleagues 
in this Court, and I think I may and on behalf of all tho other judges 
with whom he was associated in his judicial career. 


The Attorney-General said: My Lord,—I feel certain that your 
lordship has only been fulfilling the expectation of the Bar in uttering 
the words which you have just spoken. The Bar would have been 
disappointed if so great a judge as the late Lord Bowen, who had been 
so long engaged in the administration of justice, had passed away 
without some reference being made to so sad an event. Myrlord, the 
Bar thank you for your kind and sympathetic words, Having myself 
known him for quite forty years, and heving known him intimately for 
a great part of that time, 1 would not wish to use language of exagge- 
vation in speaking of the great loss that we have all sustained; but I 
do not think it any exaggeration to say that the world is poorer by the 
loss of a great man, the country is poorer by the loss of a great judge— 
a.judge of rare and unique power, and we of the Bar mourn the loss of 
as genial, kindly, and trusted a friend as ever lived. 


In the course of an argument before Mr. Justice Wright, it being 
uuderstood that a reference to the death of Lord Bowen was being made 
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in the Court of Appeal, Mr. Justice Wright asked Sir Edward Clarke if 
he desired to attend there. 


‘Sir Edward Clarke replied that he would not ask the Court to stop 
the course of business, but he hoped to be allowed to say how deeply 
the whole Bar lamented the loss of Lord Bowen, and how fully they 
had always admired his brilliant intellect. 

Mr. Justice Wright, in a tone of great emotion. said- I am quite 
incapable of finding words with which to express what I feel on this 
occasion. It is in the knowledge of all how gifted, how single-minded. 
that great judge was, what nobility of character and what modesty he 
had, though no more subtle and powerful intellect ever adorned the 
English Bench. In public he fulfilled the highest ideal of justice In 
his private life—with which I was better acquainted than many others 
were—I know what kindness, what consideration, characterised his 
entire life, and with what fortitude he bore sufferings that were known 
tofew —Law Journal. 

Lord Hannen:—After a long and painfal illness, borne with the 
fortitude which distinguished him throughout his life, Lord Hannen 
passed away at his residence at Lancaster Gate on the afternoon of the 
26th ult. His health had been in an unsatisfactory condition for many 
a year. While he was President of the Probate, Divorce, and Admiralty 
Division, he suffered from a painful malady, which compelled him to 
undergo an operation. Butsuch was his industry and strength of will 
that his ill-health did not prevent him from porforming his judicial 
duties with a regularity which few judges have equalled, or from under- 
- taking at the instance of the Government responsibilities of an extra- 
jadicial nature of the highest importance, It was while he was in Paris, 
as one of the British arbitrators in the Behring Sea inquiry, that the 
fatal illness first began. Fora time the proceedings of the commission 
were adjourned on acconrt of his indisposition; and, although he 
enabled the inquiry to be resumed at the earliest possible moment, and 
played a leading part in bringing about the result of the investigation, 
his health gradnally grew weaker, until he felt compelled to resign the 
office of Lord of Appeal. Not long before his death his condition 
appeared to improve, and hopes were avain enteriained of his recovery, 
but they were quickly followed by a relapse, from which he never 
recovered. Fora judge Lord Hannen died at a comparatlvely early age, 
several occupants of the Bench being more advanced in years. He was 
born in 1821, his father being a London merchant, who lived at Kings- 
wood, in Surrey. He was educated at St. Paul’s School, and completed 
his studies at the University of Heidelborg, where he acquired his love 
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of German literature and philosophy. His success in the legal world 
was due entirely to his own exertions, for his rise at the Bar- to which 
he was called at the Middle Temple in 1848—was not the result of 
family influence. For a time he encountered the vicissitudes of the 
briefless barrister, and occupied his leisure in writing for the press. It 
was his solid learning as a commercial lawyer which obtained for him a 
leading position as A junior on the Home Circuit in West-minister Hall. 
His style of speech was not adapted to what are known as sensational 
cases, though in the course of his career he uppeared in the Shrewsbury 
Peerage Oase, and was one of the prasecuting cotnsel in the trial of the 
Fenian prisoners at Manchoster. As an advocate, all that he aimed at 
was Incidity, nnd this quality his speeches preserved in a remarkable 
manner. While on the bench he cultivated with success a more ornate 
style of speech. His judgments and summings-up were frequently 
models of pure and graceful English, and were notable for the namber 
of apt illustrations they contained, and in the felicity of his phrases 
could be recognised the scholar as. well as the judge. For five years 
Mr. Hannen was junior counsel to the Treasury. He was raised to the 
Bench in 1868, exactly twenty years after his first appearance in wig 
and gown. He did not go straight to the Court with which his name is 
chiefly assoviated. For four years he sat in the Queen’s Bench, where 
he distinguished himself by the versatility of his learning and the 
independence of his judgment. It was in 1872 that he became judge of 
the Probate and Divorce Court. Three years later he was appointed 
President of the Probate, Divorce, and Admiralty Division. During 
the sixteen years he held this office he proved himself to be almost the . 
ideal judge for such a tribunal. His knowledge of the law relating to 
the various sections of the division, his firm grasp of facts, his keen 
sense of tle value of evidence, his painstaking industry and absolute 
impartiality, his courtesy and dignity—these qualities obtained for him 
the full confidence of the public and the high esteem of the profession. 
Perhaps no, tribunal is more difficult to preside over than the Divorce 
Court The character of many of the cases is such that the dignity of 
the Court is not always easy to maintain; but not once did Sir James 
Hannen allow it to suffer in his hands. Any attempt at levity on the 
par of counsel or of witness immediately caused him to assume a severity 
of countenance which effectually nipped the flippant effort in the bnd, 
It will, however, be his extra-judicial labours which will keep his memory 
alive longest. The laborious task he began in 1888, as President of the 
Parnell Commission, and which he performed in a manner in every way 
worthy of the ‘ great occassion,’ will give his name an enduring place in 
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the records of our time. Throughout the one handred and twenty-nine 
days covered by the inquiry the judgment and bearing of Sir James 
Hannen were never disputed by the keenest partisan, while the industry 
and care with which, he penned the greater part of the report received a 
nniversal tribute of praise. Not less valnable was the service he rendered 
the country on the Behring Sea Fisheries Commission, the satisfactory 
settloment of the difficult questions being largely due to his skill in 
tactics and charming manner. [tis a somewhat remarkable coincidence 
that on the day on which Lord Hanuen died Sir Charles Russell moved 
the, firsh reading of the Behring Sea Bill in the House of Commons, and 
that within a few hours of his deceaso Major Le Caron, who played so 
prominent a part as a witness in the Parnell inquiry, died. He was 
nppointed a Lord of Appeal in 1891, and retired in the Long Vacation 
of last year His experience and learning eminently fitted him to sit in 
the Final,Court of Appeal, and one or two of the judgments he deliver- 
ed displayed his great powers of keen reasoning and Incid exposition, 
‘bunt his opportunities were not numerous enongh to enable him to show 
the full extent of his attainments A man of simple pleasures, Lord 
Hannen was fonder of raral than af social life. Most of his holidays 
were spent at a charming retrent, where he was extremely popular 
aniong the humblest of his neighbours. Some thirty years ago Lord 
Hannen'was regarded as an advanced Liberal He stood for Shoreham 
in 1865, but his only effort to obtain a seat in the House of Commons 
was not successful, and probably the result was a fortunate one, becanso 
three years later he was raised to the Bench by lord Beaconsfield, who 
might not have chosen him had he been sitting in the Honse of Com- 
mons as the representative of a Liberal constituency. Lord Hannen was 
married in 1847, the year before that in which he was called to the 
Bar. Lady Hannen died twenty-two years ago. 


On Tuesday, the first day of the Easter Sittings, reference was 
made by the Lord Chief Justice of England, the President (Sir Francis 
Jeune) of the Probate, Divorce, and Admiralty Division, and by Mr. 
Justice Barnes, to the death of the late Lord Hannen. 


The Lord Chief Justice said that if there had been a greater English 
judge during the seventy-three years of his life than Lord Hannen it 
had not been his good fortune to see him. That he was a man of great 
ability, of remarkable learning, of intellect, strong, capacious, and of 
penetrating power; that he was a ‘man of inflexible integrity and stainless 
honour—this the whole country knew. But the whole country did not 


know, perhaps, that it was left with those who were blessed with his 
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friendship to discover his warm heart, his steadfast kindness, his generous 
judgment, his rare consideration for the feelings of others, and his 
perhaps very moderate estimate of his own powers. Withont going 
beyond the limits of good taste, he (the Lord Chief justice) might raise 
for one moment the veil of sacred friendship, and say that he had known 
Lord Hannen for fifty years, ever since they were students at the Middle 
Temple together, and that in his case at least respect deepened into 
reverence and regard into love. 


Sir Frehcis Jeune, before a very full Bar, %aid he felt that he could | 
not commence the work of these sittings without paying a tribute to the 
memory and honour of the Great judge who had recently died. For 
nineteen years Lord Hannen was associated with the legal business 
which was now intrasted to this division. During that time Lord Han- 
nen gave many judgments which had become landmarks in the law, and 
which were couched in that accurate and dignified language of which 
he was a complete master. Bnt, speaking in the presence of those who 
knew him, he ventured to say that his fame was even more secure, at 
all events by reason of his careful, independent, and decorous adminis- 
tration of Justice day by day. Nor were his public services confined to 
these courts.. When Parliament constituted a tribunal, unprecedented 
in character, investing it with much of the powers of the common law, 
and asked for judgment on the conduct of many members of the Honse 
of Commons, he believed it was the choice of the country, no less than 
that of Parliament, which summoned him to preside over that tribunal. 
Almost at the close of his career the highest authorities appealed to him, 
and not in vain—-appealed to his indefatigable industry, which even 
failing health could not impair, to his mature wisdom, and to his charm 
of manner—to aid in the solution of a serious question of international 
law, to exemplify and to nurture the principle of international arbitra- 
tion, and to protect the amity of the two great races of the English- 
speaking world. 


Mr. Justice Barnes said he need scarcely say he was thoroughly in 
accord with all that had fallen from the lips of the President as to the 
character and merits of the great megs who had just passed away from 
them.—Law Journal, 


Property in letters and Postage-Stamps:—Who is the owner of a 
stamp when affixed to a letter? The popular answer to the question ’ 
would probably differ much from the legal, and the legal views as to 
the ownership of letters and stamps thereon undoubtedly require eluci- 
dation to the lay mind. A letter and its envelope belong absolutely to 
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the writer until posted. For the purposes of a criminal libel the posting 
is equivalent to a publication of the letter, and. if the letter contains 
false pretences, the posting would seem to be equivalent to an uttering 
of the pretence (Regina v. Holmes, 53 Law J. Rep. M. O. 37; L. R. 12 
Q. B. Div. 23), Just as in the case of a contract posting of the accept- 
ance of an offer is in most cases an irrevocable act (Henthorn v. Fraser, 
L. R. (1892) 2 Chanc. 47). But this determines* nothing as to the 
ownership of the letter. The position of the Postmaster-General is 
somewhat anomalous. He is at once a carrier of letters for reward 
and an agent of the Crown. In his first capacity he has a special pro- 
perty in the letters intrusted to him, like any other bailee, and would, 
but for his position as an officer of State, be liable for all negliggnce in 
the carriage of letters. But, inasmuch as he enters into the contract of 
carriage as an agent for the Crown, he could not at common law be sued 
for a breach of the contract (Gidleigh v. Lord Palmerston, 1 St. Tr. (N.s ) 
1263), and he is protected from any action based on the tortious acts of 
his officials (Whitfield v Le Despencer, Cowp. 754), and is within the 
protection of the Public Authorities Protection Act, 1893, as to acts 
done or intended to be done under his- statutory and other powers. Al- 
though from the state of the law he is not liable for the loss of a letter 
or for refusal to deliver it, he does not thereby become its absolute owner 
‘nor rise above the position of a highly privileged monopolist in letter- 
carrying. It is true that in the days of Sir James Graham, and again 
- during the diverse agitations of the Home Rule movement, charges havo 
been brought against the Post Office of detaining or opening‘or tamper- 
ing with letters Such acts, if justifiable at all, must be defended either 
on specific provisions of the Post Office Acts or upon the right of the 
Crown and all citizens to detect and defeat criminal undertakings. But 
it is incorrect to assume that they can be justified because no action can 
be brought in respect of them, or that because thore is no remedy against 
the Postmaster-General except by interrogatories or motions in Parlia- 
ment or attacks on his salary, that he is, therefore, absolute owner of 
letters intrusted to him for carriage. Nor can any argument be based 
on the fact that the sender cannot recover a letter from the English 
Post Office—a matter also recently discussed in Parliament. All this 
comes to is, that there is no right in England to stoppage in transitu 
of a letter, and that the property therein passes out of the sender on his 
posting it, in the same way as that in a bill of exchange docs on its 
being indorsed and posted (Hx parte Cote, L. R. 9 Chanc, App. 32): 
Whether this arises from the Post Office being the agent of the ad” 
dressee or from the privileged position of the Department or its existing 
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rules we cannot say. (The French law on tho subject is different. Seo 
Ew parte Cote, ubi supra.) But this much can be said, that once tho 
letter is delivered the Postmaster’s property in it, whether general or 
special, is absolutely diyested, and that the addressee on receiving it 
becomes the absolute owner of the envelope and the paper on which it is 
written, and could in a proper case recover them from the sender (Oliver 
v. Oliver, 31 Law Je Rep. C. P. 4). But this does not include the right 
to republish it urbe et orbi (Lytton v. Devey, 1 Times Rep. 41), In other 
words, the control of the sender ceases on posting, the. control of the 
Postmastev-General during transit is absolute, and, as it would ‘seem, 
untrammelled by any legal liability en contractu, and the control of the 
addressee on recéipt is absolute as to the material on which the commu- 
nication is written, but subject to what may be called the sender’s right 
to prevent the publication of the communication itself. There reniains 
a further question, whose is the stamp? Some light on this may be 
' derived from the history of stamps. Until 1840 a large number of 
letters were franked by privileged persons, and those not so franked, if 
prepaid, had a Post-office stamp impressed upon them, or the postage 
was collected on delivery as on a railway parcel. At that date the 
envelope was not invented, and the frank or mark of prepayment or 
remark as to the amount to be collected was made upon and formed part 
of the letter. The Mulready envelopes, when introduced, were a mere 
substitute for a frank — t.e., in place of the privilege of a few to send 
letters free through the post, any purchaser of such a cover could frank 
a letter contained in or written upon it. On the covers a mark was 
made from which originated the present cancellation stamps, but the 
ownership of the cover was the same as that of the letter, the two being 
inseparable; and the same is true of the impressed wrappers and the 
embossed envelopes now in use. With the introduction of the adhesive 
postage-stamp other points may perhaps be said to have arisen. The 
purchaser of such stamps at a post office becomes thereby their owner, 
and may use them to stamp a letter, to paper a wall, or to decorate-a 
stamp-collection, and, as was lately shown in the Times, a very large 
number of postage-stamps are now printed solely to satisfy the demands 
of stamp-colloctors. But when the purchaser affixes a stamp to a letter 
and posts it, who has rights init? We would suggest that by affixing it 
becomes part of the letter. It is truly evidence of the mght of the sender 
to have the letter forwarded and of the uddressee to its delivery without 
charge, and the postmaster is not entitled to remove it so as to affect 
the postal rights of sender and addressee, though he may no doubt mark 
it so as to prevent its use on a second lotter (54 & 55 Vict. c. 39, ss. 8, 
J). The sume was dune to the frank of the privileged M.P. of old ; yet 
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no one could contend that the Post Office could cut out, although they 
might cance], the frank. The sender has certainly no more ownership 
in the stamp after posting the letter, whether on the grounds already 
stuted as to the letter or because the stamp is affixed to it and becomes 
part of it, or because the stamp is the postmaster’s agreed acknowledg- 
ment of payment for the cost of transit. But the acknowledgment does 
not thereby pass to the carrier any more than a receipted account passes 
to the persor paid, although a legal correspondent of the Times seems 
to believe that the stamp ceases to be the sender’s because he has had 
monéy’s worth for it. Indeed, if a letter cannot be delivered the Post- 
master-Generul acknowledges the 'sender’s right to 16 by returning ıt 
through the Dead Letter Office, stamp and all. During the transit the 
Poxstmaster-Geueral appears to bo the statutory bailee of the stump as of 
the letter, und to have a special property in the stamp for the purpose 
of indicting any. person oftendivg with respect to it; but before and 
after the transit he has no rights whatever with respect to a genuine 
English stamp affixed to a letter, and such a stamp belongs to the pur- 
chaser or to the addressee of the letter, unless, indeed, the fornier does, 
though we doubt if he can, reserve, to himself all rights to the stamp 
when used; and ifan indictment were preferred in which the property 
was laid on the sender or the uddressee, it 1s more than unlikely that 
any technical objection could prevail, except, of course, where the offence 
was one under the Post Office Acts, and the property was of the essence 
of the offence. There is another way of testing the law—viz., by con- 
sidering who could proceed aguinst the actual abstractor of a stamp from 
a letter in transit. That the Postmaster-General could is clear. Thc 
Stamp Act, 1891, s. 9, imposes penalties for the frandulent removal of 
stamps from letters or their covers, and their subsequent sale, which 
penalties are specifically stated to be in addition to any other liability 
incurred by the removal. And we see no difficulty apart from uny 
statutory provision in the Post Office Acts to prevent either addressee or 
sender from suing for unlawful detention of the letter; indeed, this 
liability is recognised by judicial authority in Rowning v. Goodchild, 2 
Win. BI 906.— Law Journal. l 


Rights in Corpses .—In whom is vested the property in the body 
of x deceased husband ? - Mr, Hannay was asked to decide the question 
on April 3 by an aggrieved wife. Her husband had left her for seven- 
teen years and had cohabited with another woman. Oh his deuth the 
lawful widow demanded, and the actual consort refused, the surrender 
of the corpse. Neither uppears to have been executor under his will nor 
to have taken out letters of administration to him. The widow then 
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invoked the aid of the lawful son, who consulted the magistrate as to 
whether he was entitled to take the body by force, the partisans of the 
rival claimant being massed and disposed to resist any attempt to assert 
the alleged rights of ownership. Mr. Hannay suggested that sentiment 
should not be pressed so as to lead to a breach of the peace, but did not ` 
point out that there is no property in the body of a dead person, but 
that the person bourd by law to bury it has such a right of possession 
as is necessary for the execution of the duty (Williams v. Williams, 
L.R. 20 Chance. Div. 659). The widow and child in the absencd of 
executors owe such duty to the corpse of a father, and if able to pay. for ` 
burial are indictable for omitting to discharge the duty (Kegina v. Vann, 
21 Law J. Rep. M. O. 39). Consequently, the widow and son were enti- 
tled to possession of the body; but inasmuch as that right could not be 
enforced summarily by the anagiewrnte, it is not a right of any apparent 
legal efficacy.—Law Journal. ; 


Judges interrupting :—In the current number of the IUustrated Ludgate 
Magazine there is the first portion of ‘A Chat about the Law Courts’ 
which contains a gossipy account of the judges of the Court of Appeal 
and of the Chancery Division, and of the leading practitioners at the 
Equity Bar. A passage dealing with the Socratic methods of the judges 
of the Court of Appeal ends with a statement ‘as to its merits, which is 
open to question. ‘It is impossible,’ we are told, ‘ for any advocate to 
make a speech. He is cross examined by the occupants of the Bench, 
who compete to question him directly a proposition falls from his lips. 
Having dealt with the inquiries of one judge, he is immediately con- 
fronted with the arguments of another, and so on, all through the:piece, 
to the utter destruction of any plan ho may have made for the state- 
ment of his case. The judges arrive at their decisions without allowing 
an advocate to finish his sentences.’ This description of the ways of © 
Lord Esher and his colleagues is certainly not free from exaggeration, 
which makes it all the more surprising that the writer should approve 
of the practice. ‘This method of administering the law,’ he continues, 
‘though sometimes annoying to counsel, is beneficial to suitors ; for it 
possesses that great virtue in legal matters—rapidity.’ No doubt, in 
the hands of Sir George Jessel, who was chiefly responsible for the 
introduction of the Sosratic’method into the judicial world, it possessed 
the ‘great virtue’ referred to; but it may well be doubted whether, 
taking the Bench as a whole, the practice of constantly interrupting an 
advocate in the midst of his argument has accelerated the rate at which 


actions are disposed of. 
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THE MALABAR MARRIAGE BILL. 


Undoubtedly one of the most noteworthy attempts at legisla- 
tion in recent times in the Southern Presidency is the measure for 
l providing a form of marriage for those inhabitants of Malabar and 
Sonth Canara who are governed by the system of law familiarly 
known as Marumakatayam or Nepotism; and the attempt is the more 
worthy of attention because it is made. by one subject to that pecu- 
liar system of law itself. To sociologists Malabar has always been 
a land of curiosity owing to the prevalance of customs that are 
characteristic of Marumakatayam, and without doubt many scholars 
regard the Nairs and other classes governed by Nepotism as a race 
of semi-savages that have somehow managed to survive in the midst 
of more civilised peoples. To one unacquainted with the unusual 
conditions under which Malabar has flourished, such an inference 
must seem most natural, for the establishment of a regular mar- 
riage and inheritance in the line of one’s own children are amongst 
the earliest modifications which the progress of civilisation has 
-almost invariably worked in the primitive condition of society. Yet 
the truth is that the Nairs and other followers of Marumakatayam 
in point of education, knowledge, culture, and refinement, are quite 
on a par with their brethren around them, and their Marwma- 
katayam is an excrescence on their body social rather than an index 
to its true nature. The most forward and the best educated of this 
community have been for a long time chafing against the system and 
endeavoured to free themselves from a system which they find to 
be an obstacle to every step in their economical and social progress. 
The present endeavour to effect a modification in the system 
by means of legislation must be regarded as the result of a 
struggle which commenced long ago and which probably would 
have silently if somewhat slowly effected its object but for 
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the rigidity which British laws and the British administration 
have imparted to the ancient customs of this country. The Hon. 
Mr. C. Sankaran Nair’s Bill led to a great deal of controversy 
in the public press, and it disclosed another instance of the 
familiar truth that the rank and file of a community can never 
be induced altogether to admit that there is anything in their 
customs capable bf improvement. The bill evoked a great deal 
of opposition from the more conservative portion of the com- 
munity, i, from the richer, the more aristocratic, and the more 
uneducated sections of it. This was of course to be expected. But 
another source of difficulty arose of a somewhat unugual kind, 
Even those who knew better qpposed the legislation, because the 
enactment of such a law, they thought, would amognt to the 
admission of the present existence of serious evils of a kind, which 
people generally are desirous of concealing both from friends and 
foes. To ask for a law creating the relationship of marriage was 
to admit its non-existence at present. We can well understand the 
unwillingness to make such an admission. The inference drawn 
from it, uncomplimentary to the community, would be larger than 
the facts really warrant, and in the delicate matters to which the 
question relates, people naturally are very reserved. The Govern- 
ment of India was unwilling to sanction the legislation without 
sounding the sentiments of the community likely to be affected by 
it, and taking evidence as to the alleged evils of the existing system 
and consequently suggested the appointment of a Commission 
for the purpose. The Commission accordingly appointed by the 
Madras Government consisted of the Hon. Sir T. Muthusami Aiyar, 
the Hon. Mr. C. Sankaran Nair, the mover of the Bill, Mr. Win- 
terbotham, the Collector of Malabar, and four other gentlemen, 
prominent representatives of the Marumakatayam community. A 
great deal of evidence was taken on the subject, but we doubt 
whether the reports and memoranda of the members of the Com- 
mission or the Appendices to them containing the recorded infor- 
mation on the subject, are calculated to give a true, adequate 
and accurate picture of Marumakatayam society in Malabar. An 
individual wishing to be fully informed on the subject which the 
commission was investigating would not fail to seek knowledge 
among the classes that live amidst the Marumakatayam commu- 
nity, whose information is likely to be accurate end who are likely 
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to be willing to impart it freely. The followers of Nepotism, 
however respectable and truthful they may be, must speak on the 
subject with great reserve, but the Commission after due delibera- 
tion resolved not to examine any strangers except the Nambudris, as 
the result of doing so would have been “ to rouse caste antipathies 
and to stir up bad blood.” In conceiving the reality therefore 
from the likeness we must remember that a good deal of the shade 
has been left out. We must observe that the President’s memoran- 
dum also is very reticent about the actual state of Marwmakatayam 
society, whether the present moral and-economic condition of the 
Malayalees and their habits and conduct in sexual matters are such 
as to necessitate legislation, on the most paramount of all grounds, 
the advancement of the cause of morality ; and his recommendation 
of legislation in the matter is based mainly on considerations of a 
comparatively theoretical nature, such as the right of every one of - 
Her Majesty’s subjects to contract a legal marriage. The majority 
that signed the report on the other hand seem to be conscious that 
the strongest ground on which legislative interference can be sought 
is the’ necessity for it, and have therefore in some measure pointed 
out that thé moral as wellas the economic results of Marumakalayam 
are far from satisfactory. The orders of the local Government and 
the Government of India are more or less in the shape of comments 
on the President’s minute and approve in the main of the scheme of 
legislation put forth by him. The Hon. Mr. O. Sankaran Nair was 
directed to redraft his Bill so as to embody the modifications sug- 
gested by Sir T. Muthusami Aiyar and the Government, and we 
believe a fresh bill is now ready for introduction into the Council. 
The subject of the legislation is novel and its importance demands 
a somewhat critical examination of its main provisions. But before 
undertaking this task, it is necessary for the sake of those that 
may’ not: possess much acquaintance with the Marumakatayam 
system to. make a very few observations as to its history in 
Malabar.. l 


Authentic history has yet had nothing’ to say as to the 
origin of Nepotism in Kerala extending from Gokarnam to Cape 
Comorin and embracing the modern districts of South Canara and 
Malabar in British India and the Native States of Cochin and 
Travancore. ‘Tradition ascribes it to the sage and hero Parasurama 
who' reclaimed Kerala from the sea. The land was partitioned ont 


~ 
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by the sage amongst the Rajahs and the Brahmins known as the 
Nambnudris. To prevent the’ disruption of estates, Parasurama 
ordained that only the eldest brother in a Nambudri family 
shall ordinarily marry and to gratify the sexual’ needs of the 
other members, he enacted that they should be at liberty to form 
alliances with Sudra women. The object of the rule required that 
the children born of such unions should have no right to the pro- 
perty of their Brahmin fathers and that the Sudra women themselves 
should not’claim the rights and status of wives. The obligation to 
maintain them and their children should be cast on the family 
of their birth and they should have no right to live with or be 
maintained by those who consorted with them; in fact the Brah- 
min should be enabled to satisfy hi sexual passion without in- 
curring any of the obligations of lawful wedlock, and without 
having to expend anything out of the family stock. Ifthe Sudra 
women were to be kept without marriage it followed that the men 
also should not marry. They were also to form connexions similar 
to the Brahmins and with the like obligations, or rather absence of 
obligations. A Marumakatayam tarwad consists consequently of the 
mother, brothers, sisters, and the issue of such sisters, and the 
issue of their female issue and so on. Relationship always depends 
upon descent from the same female ancestor and there are no 
agnate relations at all. Partition except with the consent of all is 
unknown. We shall not pause to enter into the details of the social 
organisation ; we must ask our readers to consider what is likely to 
be the state of morality under sucha system. The husband and 
wife live apart, the wife has no civil claims against the husband, the 
children have no rights against their father, the father cannot claim 
the guardianship of his children, the husband and wife may 
divorce each other at will, no reasons need be assigned and no 
formality observed. Such undoubtedly was the state of matters 
in former times, although time and the refining influences of 
civilisation led to some changes in course of time. We must add that 
chastity is not a virtue enjoined by the religion, and Parasurama 
is supposed to have expressly tolerated laxity. Is it likely that 
the state of morality can be high in these circumstances? Accord- 
ing to the report of the Commission polyandry prevailed till lately 
in various parts of the country and if that was tolerated, the general 
level of morality could not be high. How is it that such a state of: 
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things has been allowed to continue solong ? We have not been able 
to find any instance of an organised community living under the law 
of Nepotism within historic times in other parts of the world. In 
primitive times and still among savages, we are not unfamiliar 
with the absence of marriage. We cannot find any case of a com- 
munity becoming civilised and still remaining without marriage but 
organising a rule ot descent with regard to property where the 
wife and children are not recognised. ‘The followers of Maruma- 
katayam in Malabar regard the Vedas and the Sastras %s contain- 
ing the will of the Gods and sages and the quint essence of all 
wisdom and yet they have not yet adopted the precepts of these 
sacred books in regard to the most important relations of life. How 
is the continuance of such a system to be explained ? 


The main causes we think were the adoption of Marumakatayam 
very early by the Royal families of Malabar which made it in some 
sense a part of the public law of the country and the intimate con- 
. nection into which the Sudras of Malabar were early brought with 
the Brahmins, the priestly class. ‘The influence of the latter has 
always been strong throughout Indie, but in Malabar it has been 
far stronger than elsewhere owing to the Brahmins being also the 
owners of most of the land in the country. The chief source 
of subsistence to the Sudras is the land, and they cultivate it 
under the Brahmins, sometimes as lessees for a period of twelve 
years under favourable conditions, but often as mere tenants from 
year to year. In either case, their material interests are largely 
dependent on the kindness of the Nambudris. Besides, the bond 
of religious union is also oloser than usual in Malabar between the 
priest and the disciple. The Nambudris, unlike the Brahmins in 
other parts of India, require the help of the Sudras at almost every 
religious ceremony of importance, and the Sudra, we need hardly 
say, 18 utterly dependent on the Brahmin. ‘I'he religious upheavals 
which from time to time have served to remind the people else- 
where of the real equality of all classes and to inspire the Sudras 
with a certain spirit of social and religious independence, never 
penetrated the isolated atmosphere of Malabar. Owing to these 
and several other causes the influence of the Brahmins in Malabar 
is still all but supreme. It is a noteworthy fact that in the present 
day Marumakatayam survives chiefly only amongst the classes 
with whom the Nambudris can form alliances, i.e., amongst the 
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Kshatrias and the Sudras and the intermediate classes, although in 
North Malabar the custom still prevails in the Tiyan and Mukuva 
(t.e., fishermen) classes. The classes lower than the Sudras gener- 
ally have a legal marriage, and their rule of inheritance is Mak- 
katayam. We believe that even the Cherumars and Puliars, t.8., 
the Pariahs of the district, can claim to be superior in this respect: to 
the classes next to the Brahmins. It is hardly likely that nepotism 
did not at one time regulate the social life of the lower castes. 
The probaBilities are that they succeeded very early in shaking off 
the system, but the classes that became associated with thé Brah- 
mins were unable to do so, as the Brahmins would necessarily 
oppose any such attempt. The Nambudris arethe mdst conser- 
vative sect amongst Brahmins in India, and altogether devoid of all 
modern culture, and they still regard the Sudras as bound to 
minister to their own pleasures, and having no title to livea pure life. 
lt will be clear from these facts that it must be extremely difficult for 
the Sudras to make substential progress with their, present laws 
and environments. Thése, it may be said, are only a priorit argu- 
ments, but the experience of those who are closely acquainted with, 
their social life confirms their cogency. We have no wish to traduce 
the large Marumakatayam community of Kerala and we do not. 
mean to descant on the state of morality which is the result of the, 
Marumakatayam system. We are also aware that Europeans who , 
have lived in Malabar as officials have sometimes formed a high 

opinion of the conjugal morality of the Sudras of the district but-the 
opinion of native gentlemen acquainted with Malabar has generally: 
been unfavourable. We would remind the followers of Maruma-:: 
katayam, and all who are interested in them, that economic objec- 

tions to Marumakatayam are unlikely to be regarded by a foreign: 
Government afraid of any interference with the social customs of 
its subjects, as sufficient ground for legislation, but the interests 

of morality are paramount, and the English Government. cannot 

refuse a permissive law to people who want it in order to remove: 
the obstacles to their living better and purer lives. We for our part 

thoroughly sympathise with the object of the Bill and support: the 
demand for legislation, and though we are thoroughly convinced. 

that economically Marwmakatayam is working incalculable mischief 

as pointed out in the Report of the Commission, paras. 52 to 58, we- 
would. put forward as the strongest argument. in’ favour of thë Bill 
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that it iş likely to improve the conjugal morality of those for whose 
benefit it is intended— nay, that itis necessary to remove the present 
stalin on their moral character. 


We have already observed that many object to the Bill on 
the ground that marriage already exists among Marumakatuyam 
‘ Sudras, and that the Bill is therefore unnecessary. One of the 
members of the Commission, Mr. Chandu Menon, is of this opinion. 
We do not intend to deal with this view at length, but it is 
noticeable that those who hold it agree that the Talikattu (or 
the ceremony of tying the Tali) and the ceremonies accessory there- 
to which are very similar to the marriage ceremony among Brah- 
mins, and which take place before a girl attains puberty are not the 
marriage ceremony. They urge that subsequently before a girl 
accepts a consort there is always some ceremony, such as present- 
ing cloths to the bride, &c., which may be taken to be a marriage 
_ceremony, whether it be of a religious nature or not. But the ques- 
tion whether there is marriage or not, obviously does not depend 
on whether there are certain ceremonies performed or not, but the 
nature, incidents, and consequences of the conjugal unions formed. 
On this we do not think it necessary to add any thing to what the 
learned president has said. We think he has conclusively proved 
that there is no marriage amongst Murwmakatayam followers which 
the law can recognise. He observes “It is no doubt true that 
there is a customary marriage and that » contract may be inferred 
from its incidents. But having regard to the fact that in theory 
either party may arbitrarily repudiate it at-will, the obligation 
created by itis one which either party may ignore at his or her 
pleasure, and there is no uniform formality which may be accepted 
as @ customary regulation fixing its duration throughout Malabar. 
It is a contract of which the breach, though checked in some 
measure by public opinion is neither invariably nor effectually 
restrained by a definite rule. Such a contract is a contradiction in 
terms and is not likely to be accepted as creating a binding tie 
until and unless the practice of divorce is regulated in some mode 
so that the obligation may invariably be taken to subsist until 
the regulation is complied with.” The majority who signed 
the Report are of the same opinion. In para. 28 of the Report 
they express their conclusion as follows :—“ .. The commission 
are thus forced to the conclusion that the principles of the 
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Marumakatayam law do not recognize the institution of marriage. 
If Marumakatayam is to be their guide, it permits its followers 
to copulate more ferarum with no other restriction than that the 
man shall be of equal or higher caste than the woman. They 
are all, or nearly all of them, better than their custom, and the 
majority (as we are told and believe) cleave.to one woman for life. . 
But continued co-habitation does not under any law which concerns 
us, raise the woman to the status of wife ; and the parties however 
long they “o-habit acquire under their own system no rights or 
duties which the law can recognize.’ The Talikattu ceremony is 
really of a religious nature and in all essential respects similar to the 
marriage ceremony among Nambudris, but it is intended as admit- 
ted by almost all the witnesses to create no civil rights between the 
parties to it, but only, as some witnesses say, to invest the girl as it 
were with womanhood. This of course is a mere conjecture and has no ° 
parallel elsewhere iu the Hindu community. Some say that it corres- 
ponds to the betrothal ceremony among other classes of Hindus 
but the ceremony goes far beyond a betrothal in form and it appears 
somewhat ludicrous to talk of the betrothal of a girl to a man who 
is never intended to have any right over her. Mr. Winterbotham 
thinks “that most Europeans will probably find this explanation of 
the ceremony unintelligible and that they will persist in regarding 
the Brahmin Tali-tier as a relic of the time when the earth Gods 
were entitled to the first fruits, and when it was considered the 
high privilege, of every Sudra maid to be introduced by them to 
womanhood.” We are afraid that this explanation is merely 
fanciful. It assumes moreover that the Tali was originally tied by 
the Brahmin in all cases which is extremely improbable. We 
think that the true reason is to be found in the desire of the Sudras 
to imitate the Brahmins, which is strong everywhere, but perhaps 
stronger in Malabar than in other places. The Nambudris had 
of course no objection to grant the Sudra this indulgence, for it was 
an occasion of feasting and profit to themselves. But whatever the 
origin of the Talikattu ceremony may be, it iis generally admitted 
that it does not create the tie of marriage. On the whole therefore 
there is not much room for doubt that the institution of marriage 
does not exist amongst the Marumakatayam community. 


The Madras Government agree that legislation is necessary and’ 
advisable and their reasons are stated as follows, ‘The classes 
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governed by the Marumakatayam law form .sexual connexions 
which are, at the time of commencing them, intended to be per- 
manent until the death of either of the parties, and which in > 
the great majority of cases ars so. These connexions are pub- 
licly formed and socially recognized and are accompanied by 
ceremonies of a characteristic kind which have nothing in them of 
a religious element, but which otherwise are as much marriage 
ceremonies and entitled to the same respect as marriage ceremonies 
elsewhere; the connexions have however no legal cofisequences 
and as they are terminable at the will of either party, they receive 
no legal recognition or protection. His Hxcellency in Council 
considers that marriages performed under the Marumakatayam 
law are entitled to legal recognition and protection and that 
the mere statement of the case as above is sufficient to show 
the propriety of legislating on the subject. ‘The courts have 
hitherto refused to recoguize these social marriages in Malabar as 
legal marriages and it will be observed from para. 15 of his memo- 
randum that the President is of opinion that such recognition is 
not likely to be accorded in the future.” The Government of India 
accepts the opinion of the Madras Government. ‘The reasoning of 
the Government appears to be that there is social marriage in 
Malabar without legal consequences. As the conjugal connexion 
is recognized by the people as permanent, it is desirable to 
recognize it as marriage by legislation. This reasoning doos not 
appeur to us to be satisfactory. The law has not only to recog- 
nize the existing connexion as marriage, but has to attach to 
it consequences which neither legally nor even socially flow 
from it, such as rights of maintenance and inheritance, right of 
guardianship over the children, &c. It is not the fact that the law 
has only to give validity to customs that already exist but are not 
recognized, but taking advantage of the permanency of the conjugal 
connexion, it has to attach to if a number of rights and obligations 
that even socially are not recognized or admitted as pointed out by 
the commission and are in fact opposed to recognized rights exist- 
ing in other members related to the husband or wife, viz., the 
members of their respective tarwads. The majority of the 
commission pomted out that while the existing customs give 
rise to no rights, the present distribution of rights is a great, 
economical evil and that the existing conception of conjugal 
2 
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morality is a bar to progress. It is to some extent to be regretted 
that the Government in their observations do not recognize these 
evils, because in our opinion there are far stronger grounds for 
legislation than the propriety of according legal recognition to a 
marriage that socially already exists and according legal validity: 
to incidents already enforced by the community. We are not. 
aware that the Bill has as yet obtained the approval of the Secre- 
tary of State, and we hope that the section of the commnnity 
interested‘n seeing the legislation accomplished will take care to 
satisfy the Secretary of State that there are far stronger reasons in 
support of the contemplated legislation than those accepted by the 
Government here. 





SECTION 21 OF ACT XV OF 1887. 


We propose 1n this article to discuss the scope of S. 21 of the 
Limitation Act. Sections 19 and 20 of the Act lay down the effect of 
acknowledgment of liability in respect of any property or right, of 
payment of interest on a debt or legacy, and of part-payment of the 
principal of a debt, in giving a fresh starting point to the period of 
limitation provided by the second column of the second Schedule to 
the Act. Now if Ss. 19 and 20 stood alone without being followed by : 
S. 21 it would be a difficult problem indeed to determine the effect 
of acknowledgment or payment by one of several persons jointly 
liable, upon the liability of himself and the rest. The grammatical 
construction of the words of the section, and the analogy of the lan- 
guage of Ss. 7 and 18 of the Act might lead to the conclusion that 
unless all joined in the acknowledgment or payment it would have 
no operation on the statute, (see 4 M. L. J, p. 50). Reason and 
principle would however require that the acknowledgment or part- 
payment should at least operate to save the statute against the 
person making it. Butthe English cases before Lord Tenterden’s 
Act went further than this. They laid down that the acknowledg- 
ment, or part-payment of the co-contractor operated to save the 
statute against all. If the analogy of those decisions were followed, 
Ss. 19 and 20 standing by themselves would have necessitated a 
construction at variance with their grammatical import. But the 
framers of the Indian Limitation Act have by 8. 21 attempted a 
solution of the difficulty which it is our business now to examine, 
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The section runs in these terms. “ Nothing in Ss. 19 and 20 renders 
one of several joint-contractors, partners, executors, or mortgagees 
chargeable by reason only of a written acknowledgment signed or 
of a payment made, by, or by the agent of, any other or others of 
them.” ‘The rule enacted by this section found a place in the 
earlier Limitation Acts also in force in this country but in a more 
limited-form. Section 4 of Act XIV of 1859 did not recognize 
part-payment or payment of interest as giving a fresh starting 
point. (see Raja Esvara Das v. Richardson, 2 M. H. CR, 84 and 
Khwaja Muhammad Janula v. Venkatarayar, 2M. H.C. R, 79) and 
therefore 8. 4 which recognized the force of acknowledgment merely 
provided that if more than one person be liable in respect of a debt or 
legacy none of them shall become chargeable by reason only of 
a written acknowledgment signed by another of them. Although 
Act 1X of 1871 recognized payment of interest and part-payment 
(S. 21) as giving a fresh period to the creditor it did not deal with 
the effect of payment by one of the joint obligees upon the running 
of limitation as regards the others. Explanation 2 to S. 20 of that 
Act merely laid down that nothing in that section rendered one of 
several partners or executors chargeable by reason only of a 
written promise or acknowledgment signed by another of them. 
In Act XV of 1877 the principle of this explanation has been 
extended to cases of payment by one of several co-contractors, or 
pattners or co-executors. ` 

The history of English legislation on the question is in some 
respects similar. The English Courts have for a great many 
years implied a fresh promise to pay from an acknowledgment 
or payment of interest or part-payment of the principal of 
a debt. And from the time of the decision in Whitcomb v. Whiting, 
1 Sm. L. C, 9th Ed., p. 018, a case decided by Lord Mansfield, 
it was the law in England that where one of several joint-con- 
tractors acknowledged a debt or paid the interest thereon or 
part of the principal, there was a fresh starting point for the 
statute not merely in respect of the person acknowledging or 
paying but also ix respect of his co-contractor or co-contractors ; 
see Buswell on Limitation, Ss. 57 and 58, and Darby and Bosan- 
quet, pp. 126 and 127. ‘This rule even received a further extension 
in Jackson v. Fairbank, 2 H. Bl, 840 where it was held that pay- 
ment within six years by the assignee of one of two drawers of a 
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joint and several promissory note who had become bankrupt, of a 
dividend on account of the note was sufficient to prevent the other 
drawer from availing himself of the statute, in an action broyght’ 
against him for the remainder of the money due on the note, But 
whether this decision was correct or not, there is no doubt that: 
Whitcomb v. Whiting was followed in subsequent cases until the 
law was changed by Lord Tenterden’s Act. In Perham v. Raynal, 
2 Bing., 806, Best, C.J. following the authority of Whitcomb v. 
Whiting ard Perry v. Jackson, 4 T. R., 516, held that an acknowjedg- 
ment within six years by one of two joint-makers of a promissory 
note would revive the debt against the other although he had made 
no acknowledgment. Notwithstanding some doubts suggested by 
Atkins v. Tredfold, 2 B & C, 28 and Slater v. Lawson, 1 B & Ad, 
396, the authority of Whitcomb v. Whiting continued unshaken. 
See Burleigh v. Scott,8 B & C, 36-and Menderston v. Robertson, 
4 Man, & Ryl., £40. Atkins v. Tredfold was, however, a case of 
payment of interest by one of two joint makers of a note after the 
death of the other and the court consisting of Abott, C.J. and Bayley, 
Holroyd and Best, J.J. held that such payment did not take the 
cage out of the statule as regards the executor of the deceased 
maker. In Slater v. Lawson the payment was by the executor of, 
the deceased maker of a note and the court held that it would 
not take the case out of the statute in respect of the survivor. 
‘These cases were rested on the principle that the death of one 
of the joint makers had severed his liability and there could be no 
such community between the executor of one and the other as to 
render payment or acknowledgment by one a payment or ac- 
knowledgment by both. They therefore left untouched the author- 
ity of Lord Mansfield’s decision. Lord Tenterden’s Act, 9 Geo. IV, 
Ch. 14 enacted in 1828 that “ where there shall be two or more 
joint contractors, or executors, or administrators of any contractor; 
no such joint-contractor, executor, or administrator shall use the 
benefit of the said enactments or either of them so as to be charge- 
able in respect or by reason only of any written acknowledgment or 
proviso made and signed by any other or others of them.” A 
proviso to S. l added that the plaintiff was not precluded from 
recovering against the contractor or executor making the acknow- 
ledgement. This section, however, did not touch the question of 
the effect of payment by one of several co-contractors or executors. 
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It was therefore held that Lord Tenterden’s Act had not altered 
the law as regards the effect of such payments. In Pease v. Hirst, 
10 B.& C, 122 and Ohippendale v. Thurston, 4C & P., 98, it was held 
that a payment of interest within six years by one of the makers 
of a joint and several pro-note more than six years old would take 
the case out of the statute as against the other maker of the note. 
In Wyatt v. Hodson, 8 Bing., 309, Tindal, O.J., Park, Guesley and 
Alderson, J.J. said “under 9 Geo. IV, Ch. 14 payment of interest 
within six years by one of several joint-contractors tak&s the debt 
out of the statute as against all.” (Sve also Channel v. Ditchburn, 
5M & W, 494). As regards executors Abbot, C.J. held in Tolock 
v. Dun, 1 Ry. & M,416 that an express promise by one executor 
would not take the caso out of the statute as against others. Baren 
Parke seemed inclined to follow this opinion in Scholey v. Walton, 
12 M & W, 510, a case which was before him in 1844; see also 
Darby and Bosanquet, p. 127. In this state of the authorities, the 
Mercantile Law Amendment Act 19 & 20 Vic., Ch. 97 was passed 
‘in 1856. Section 14 of this enactment enacted a rule with regard to 
payment similar to that in 9 Geo. IV, Ch. 14. It says that “ when 
there shall be two or more co-contractors or co-debtors whether 
bound or liable jointly only or jointly and severally or executors or 
administrators of any contractor, no such co-contractor or co-debtor, 
executor, or administrator shall lose the benefit of the said enact- 
ments or any of them so as to be chargeable in respect or by 
reason only of payment of any principal, interest or other money 
by any other or others of such co-contractors or co-debtors, execu- 
tors, or administrators.” This section coupled with S. 1 of 9 Geo. 
IV, Ch. 14 covers nearly the same ground as S. 21 of Act XV of 
1877. Section 28 of 8 and 4 Will IV; Ch. 27 enacts a similar rule in 
` the oase of acknowledgment by one of several mortgagees. 


While in the English enactments provision is only made in 
the case of acknowledgment by one of several co-mort#agees and 
acknowledgment or payment by one of several co-contractors, 
or executors or administrators of a contractor, S. 21 of the Indian 
Act applies in the case of mortgagees, executors, co-contractors, 
and partners: Both the English and Indian enactments, however, 
state that the running of time shall not be interrupted by reason 
only of -the acknowledgment or payment, by the co-contractor, 
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Although the English enactments we have referred to may be 
restricted in their operation to the cases of contractors, or mort- 
gagees, or the executors of a contractor, we have uo doubt 
that S. 21 of Act XV of 1877 deals with acknowledgments by 
one of several persons liable in respect of any property or 
right and to payments by one of several persons jointly liable to 
pay a debt or a legacy. Section 19 of the Act speaks of acknow- 
ledgment of liability in respect of any property or right. It 
stands to reason that S. 21 which refers to the earlier section should 
deal with the effect of acknowledgment by one of several: persons 
jointly liable in respect of any property or right. The specific enum- 
eration of mortgagees, co-contractors, partners, and executors does 
uot preclude the inclusion of others Jointly liable. There seems to be 
no reason why an acknowledgment by one of several joint mortgagors 
or administrators or co-parceners should not stand on the same foot- 
ing in respect of its effect upon the lability of others, (see Mitra’s 
Limitation, p. 257). As regards payment, S. 20 is limited to the 
payment of a debt or legacy or the interest thereon. The persons” 
jointly liable to pay it, viz, co-debtors, or co-executors, or co-admin- 
istrators, must also be deemed to fall within the scope of S. 21. 
The enumeration of some only of several classes of persons jointly 
liable seems to be on the principle that if even in cases in which the 
act of one of a set of persons is likely to be considered the act of 
others, it has not the effect of being the act of others, it is unneces- 
sary to enumerate cases ‘where there is no likelihood of the 
act of one being taken to be the act of the rest. ‘The langu- 
age of S. 21 should be made. by the legislature co-extensive with ` 
that of Ss. 19 & 20. 


The section presents a difficulty with regard to partners. It 
says that payment or acknowledgment by a partner shall not of 
itself operate against the other partner. Thus part-payment by 
one co-contractor will not revive a debt against his fellow con- 
tractor even though the latter has consented to the payment ; 
Jackson v. Woolley, 8 Hil & BL, 778. If a partner acts as 
agent of another in respect of the acknowledgment or payment 
there can be no doubt that such acknowledgment or payment 
will save the statute as against the other. Ss. 19 and`20 expressly 
refer to an acknowledgment or payment by an agent. In the 
capacity therefore of an agent, if heis one, the acts of one partner 
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must affect the other. Such agencey is presunied to exist in the 
case of-mercantile partnerships and the agency terminates after the 
business of the partnership ceases, although the partners have been 
engaged in winding up the business. As was pointed out by 
Melvill and Pinhey, JJ., in Premabhai Hemabhai v. T. H. Brown, 
10 B. H. C. R, 319, “inthe case of partnerships which are not of a 
mercantile character one partner has no implied authority to bind 
another. Thus in the case of a mining company, Dickinson v. Valpey, 
10 B & C, 128, or a farming company, Greenslade v. Dower, 7BS& 
C, 685, or a firm of attorneys, Hedley v. Bainbridge, 3 Q. B, 316, a 
partner cannot bind the firm by a bill of exchange or a promissory 
note unless he has express authority to draw or make it.” S. 251 
of the Contract Act lays down the law in similar terms. “ Hach 
partner who does any act necessary for or usually done in carrying 
on the business of such a partnership as that of which he is a mem- 
ber binds his co-partners to the same extent as if he were their 
agent. If it has been agreed between the partners that any re- 
striction shall be placed on the power of any one of them, no act 
done in contravention of such agreement shall bind the firm with 
respect to persons having notice of sach agreement.” Illustration 
(b) to the section, gives a case of one of a firm of solicitors drawing 
a bill of exchange without authority in the name of the firm. The 
other partners are not liable on the bill. (See also Cunningham and 
Shephard’s notes to that section). In Way v. Bassett, 5 Hare, 56 the 
Vice-Chancellor held that the acts of a surviving partner could not 
have the effect of keeping the debt alive against the estate of the 
‘deceased partner. In Watson v. Woodman, L. BR, 20 Eq, 721, Vice- 
Chancellor Hall held that after dissolution of a partnership part- 
payment of a dobt by the continning partner could not be set up 
against the retiring partner as an answer to tho statutes of limit- 
ation. In Premji Ludha v. Dossa Doongersey, I. L. R, 10 B, 358, 
the plaintiff sued as heir of his mother the partnership of which he 
was a member and relied on an acknowledgment in his mother’s 
books by himself made after the business had stopped and when 
the partners were solely engaged in winding up. Scott, J. held that 
the presumption of agency arising in active partnership in tho case 
of a mercantile concern no longer oxisted and that the acknowledg- 
ment was therefore no answer to the statute. But in Gadu Bibi v. 
Parsotam, I. L. R, 10 A, 418, which was a suit against a firm for 
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a balance due on an account signed for the firm by a member 
thereof, the acknowledgment was signed by the member in the 
ordinary course of the partnership business of the firm and the 
court held that he had power to bind the partners for the purpose 
of making such an acknowledgment and in effect purported so to 
bind them. ‘The result of the decisions seems therefore to be that 
except in the case of a going mercantile concern or express autho- 
rity, there is no agency of one partner to borrow on behalf of the 
rest and tHerefore acknowledgment or payment in other cases by 
one of several partners has not the effect of saving the statute as 
against the others. In the case of coparceners the acknowledgment 
or payment by the manager is the act of one having the implied 
authority of an agent and therefore operates to save the bar of the 
statute as against all the coparceners. (Bhasker Tatya Shet v. 
Vijalal Nathu, I. L. R, 17 B, 612, and Chinnaya v. Gurunatham, 
1, L. R, 5 M, 169). 

There is one peculiar case which seems difficult of explanation 
except with reference ‘to the language of the English enactment 
on which it is based. In Richardson v. Younge, L. R, 6 Ch. 
Ap., 478, Mellish and James, D. JJ., held affirming the decision of 
Vice-Ohancellor Malins that an acknowledgment of the title of 
a mortgagor given by one only of two joint mortgagees who 
on the face of the mortgage deed were shown to advance the 
money on @ joint account as trustees did not keep alive the 
right of redemption either as against the whole property or 
against a moiety of it, but was wholly inoperative. ‘I'he decision 
rests upon the language of 5. 28 of 3 and 4 William IV, Ch. 27 since 
re-enacted in S. 7 of 37 & 88 Vic, Ch. 57. The court held that 
the provisions as to acknowledgments by one of several mortgagees 
applied only where they had separate interests either in the money 
or the lands. If the mortgagees had not been trustees the case 
would have stood very differently, for they must almost of necessity 
have been entitled to some distinct interests in the mortage money ; 
see Banning on Limitation, pp. 183 and 184. The language of 
the English statute leads, no doubt, to this interpretation. But it 
seems difficult to apply this decision to the Indian enactment which 
refers exprssly to executors who have no separate interests in the 
property of the testator, Joint-trustees must, it is feared, stand on 
the same footing as joint-executors. Jt is true there 1s nothing 
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in S. 21 which necessarily leads to the conclusion that an acknow- 
ledgment by one of two co-executors binds the estate in the absence 
of an acknowledgment by the other. But the obvious inference 
suggested by the words accompanying it is that the executor 
acknowledging is at least liable. See Buswell on Limitation, Ss. 73 
to 76. The liability of one executor or trustee when there are 
several is however not the liability of the estate, for the estate can- 
not be affected unless all the executors or all the trustees act 
together. It may therefore be that the law laid down in Richardson 
v. Younge will hold good even in this country. But we think the 
section ought to make this meaning clear. 


NOTES OF INDIAN OASES. 


Sivakami Ammal v. Gopal Savundram Ayyan, I.L.R, 17M, 131. 
The decision of the Full Bench in this case takes a correct view of the 
rights of mortgagees under instruments of usufructuary mortgage as they 
are usually executed in this presidency. The covenant for payment is 
usually followed by a clause which provides that on default of payment 
on the due date, the mortgagee shall be bound to restore the lands to 
the mortgagor on payment of the mortgage-money in the month of 
Chitrai in any subsequent year. The intention of the parties to such a 
deed is as pointed ont in the reference of the Division Bench to restrict 
the right of the mortgagor to pay the mortgage-money at’ any time after 
the due date and to secure that the mortgagee shall not be called upon 
to give up the Innd except before the commencement of the cultivation 
‘season. There were however certain recont decisions of the Madras 
High Court which held that the latter clause indicated that the mort- 
gagee was on default of payment merely entitled to retain possession of 
the lands and could not sue for the money. These decisions must now be 
considered to be over-ruled by the Full Bench though the learned judges 
refrain trom all allusion to them out of that excessive regard for the 
feelings of brother judges and the appearance of consistency which 
is characteristic of the Indian High Courts. 


Raja Goundan ». Raja Goundan, I. L. R,17 M, 184. The 
distinction between illegality and irregularity is very often a fine one 
and is one of those things in regard to which contradictory views are 
held by different judges In regard to sales for arrears of revenue 
under Madras’ Act II of 1864, this distinction has been knocked on the 
head by the Madras High Court following the decision of the Privy 
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Council in Govind Lal Roy v. Ramjanam Misser, I. L. R, 21 O, 70, and: 
it has been held that a snit to set aside the sale must be brought within- 
6 months as prescribed by S 59 even though the sale may be illegal. 


Ramanayya v. Raugappayya, 1. L. R, 17 M, I44. Where a 
member of a joint Hindu family dies after attachment of his share of the: 
family property in execution of a decree obtained against him individu- 
ally, his share remains liable for the debt. But when he dies before a 
decree is passed against him, his share passes by survivorship to his 


coparceners and the fact that it has been attached before Judgment 
cannot render it liable for the debt. 


Ponnayya Goundan v. Muttu Goundan, I. L. R, 17 M, 146. We 
agree in the decision in this case but not on the ground stated by the 
learned judges. Registration of a sale-deed of land has the effect of trans- 
ferring ownership because it is the only formality required under the 
Transfer of Property Act. To say that delivery of the deed is required 
and that registration of the deed is tantamount to delivery of the same 
` ig a very round-about process of arriving at the result and involves the 
use of a fiction. Nor can we agree in the argument of the judges that a 
contrary view would defeat the object of the Registration Act the object 
being to let all the world know in whom the title to property lies. The 
object of the registration law is to provide that if there is » transfor of 
land, it shall take place by means which shall render it easily a&certain- 
able by the public. It does not logically follow from this that the fact 
that a person has been registered as a transferee of land should conclu- 
sively vest the title in him. The fact of registration is not always an 
index to the title. For instance a person may execute a nominal convey- 
ance of land to another but though the conveyance may be registered 
he will continue to be the owner. 


Goswami Shri Girdhariji v. Shri Govardhan Lalji, I. L. R, 18 
B, 290 and 294. The word dwell in Cl. 12 of the Letters Patent of 1865 
relating to the Bombay High Court and in similar clauses in the Letters 
Patent relating to the other High Courts has long been construed to 
mean ‘live permanently’ Sargent, O. J. and Telang, J. held confirming 
Farran, J, that the mere buying of a house within the jurisdiction of the 
court is not sufficient to constitute the defendant a dweller within the 
jurisdiction unless an intention to make the house a permanent residence 
be proved. Counsel before the Privy Council thought this so clear that 
they did not contest it. Now it is important to note that in S. 17 of the 
Civil Procedure Code, the language used is not ‘dwell’ at the time of 
the commencement of the suit, but at the time of the commencement of 
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the suit actually and voluntarily resides. Is this different from ‘ dwell’ ? 
Mark tho use of the word actually which would seem unnecessary if 
permanent residence was intended Moreover Explanation I to the 
section seems strongly to indicate that temporary residence is sufficient to 
give jurisdiction It lays down that where the cause of action arises 
not at the defendant’s permanent place of residence, but ata place where 
he has a lodging for a temporary purpose only, he shall be deemed to 
reside at both places in respect of the cause of action arising at the place 
where he has such temporary lodging. Here the words permanent dwelling 
are used as well as reside which is used in the former part of the section. 
Does it not seem that the scheme of the section is that a suit may be 
brought in any one of three places, viz. (1) where the cause of action arises, 
(2) where the defendant permanently resides (for by force of the explana- 
tion the cause of action wherever it may arise is always deemed to arise 
also at his permanent place of residence), (3) where he is in fact living at 
the time of the commencement of the suit. (We omit the clauses with 
respect to the defendant’s place of business). If we understand reside in 
the section to mean ‘ live permanently’ it would be difficult to give a satis- 
factory meaning to the Explanation for it is absolutely superfluous to 
provide that the cause of action shall be deemed to arise at a temporary 
lodging where ew hypothesi it in fact arises. 


In the case under notice, the High Court and the Privy Council also 
held that collecting offerings from one’s disciples and keeping an office 
for that purpose cannot be held to be ‘carrying on business’ or working 
for gain within the meaning of the section. 


Cursetji Jehangir Khambatta v. W. Crowder, I. L. R, 18 B, 
299. Audi alteram partem is a rule of justice of universal applica- 
tion in the administration of justice in whatever form, whether by the 
established courts of justice, or by arbitrators or by special tribunals like 
caste punchayats, Harvey v. Shelton, 7 Beav, 455, Russel on Awards, 
p.121. So Farran J., refused to upheld an award when the arbitrator 
received evidence from one of the parties without giving the other 


party an opportunity of meeting it. 


Lalitagar Keshargar v. Bai Suraj, I. L. R, 18 B, 316. The 
wife is bound to reside with the husband; and as her refusal to do so 
entitles the husband to sue for restitution of conjugal rights. The 
cause of action arises where the husband resides. 

Framji Dorabji Ghaswala v. Adarji Dorabji Ghaswala, I.L R, 
18 B, 337. An executor de son tort may be sued by a creditor of the 
estate though no letters of administration have been taken out, but we 


196 Tit MADRAS LAW JOURNAL. YOL. IV. 


think it is equally clear as held by Oandy and Fulton, JJ., that if the 
creditor is ulso shown to be an eaecutor de son tort, he cannot maintain 
the suit without getting an administrator appointed. It would be im- 
possible to adjudicate on the plaintiff’s claim without taking an account 
of the moneys received by him as executor de son tort und this he has 
no right to call upon the court to do in a mere creditor’s action for debt. 


Moher Sheikh v. Queen Empress, I. L. R, 21 0, 392. Follow- 
ing the decision of the majority in Queen v. Gopal Doss, I. L. R, 3 M, 
271 and Queen Hmpress v. Ganu Souda, I. L. R, 12 B, 440, the Cal- 
cutta High Court has held that evidence given by a witness in answer 
to a relevant question may he used against him in a subsequent criminal 
proceeding unless he went through the farco of requesting to be excused 
from answering the question. The effect of this view is to render the 
privilege practically valueless in this country. We have discussed the 
subject at length in 2 M. L. J, 209 and expressed our entire concurrence 
in the opinion of the minority delivered by Mr Justice AMuthusamt 
Azyar. 


Dakhyani Debea v. Dolegobind Chowdhry, I. L. R, 21 ©, 430. 
It is not necesssary to constitute res judicata that there should have 
been a formal issue about the matter in the former suit. Itis enough 
if it was substantially in issue between the parties. Where ina suit 
to establish the plaintiff’s right to crops standing on certain land 
the plaintiff’s title is based on a particular document and that docu- 
ment is found to be false, tho finding will operate as res judicata in a 
subsequent suit between the parties for the same land. 


Azizan v. Matuk Lal Sahu, I. L. R, 21 C, 437. We agree 
with the majority of the court in thinking that where a decree has been 
satisfied by agreement ont of court and such satisfaction has not been 
certified to the court, a separate suit cannot be maintained to restrain 
the decree-holder from executing his decree in contravention of his 
agreement. For a discussion of the question refer to our Critical 
Note on Mukund Harshet v. Haridas Khimji, 3 M. L. J, 146. 


Jagannath Churn v. Akali Dassia, I. L. R, 21 C, 463. The 
Ualeutta, High Court has introduced the thin end of the reformer’s 
wedge into the law relating to the disciplinary powers of castes in this 
country by, holding that the mode of exercise of such powers by a qaste 
can be questioned by the courts, even though the rules of the caste are 
not contrary to natural justice and ibe actual decision in the case is 
perfectly Loua fide and in accord with its rules. The learned judges 
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hold that the fact of castes or socts being involuntary associations 
which people are born into and do not onter by choice renders inappli- 
cable the rule of English Law in regard to voluntary associations that 
the courts should not interfere with their decisions in internal admin- 
istration. Notwithstanding the distinction pointed out by the learned 
judges and the sympathy which one must feel for an attempt to break 
the tyranny of castes, we cannot help thinking that the decision is ono 
of doubtful expediency. Castes and sects in this country take the place 
of voluntary associations in other countries and whatever influence for 
good can be exercised by social and class opinion is exercised through 
these bodies and it 1s desirable that nothing should be done to interfere 
with the free play of this influence. 


Murti v. Bhola Ram, 1. L. R, 16 A, 165. Ifanintervenor claims 
several properties by the same petition of claim and the court passer A 
single order upholding the claim relating to all the properties, a single suit 
should be brought by tho creditor to establish his judgment-debtor’s 
right to all of them or S. 48 of the Civil Procedure Code will bar all snits 
but the first, for as the Full Bench points out, the substartial causo of 
action is the order allowing the claim and that order is one and indivisi- 
ble, though the judgment-debtor’s title to the properties affected by it 
may not be the same. The Full Court held that when two suits aro 
instituted on the same day, tho one first registered in the register of 
suits must be taken to have been first instituted ; but the registration 
must be successive though the presentation may besimultaneous. What 
is to be dono if both suits are presented together ? Moreover is it not the 
fact that the law does not recognize fractions of a day? Suppose two 
documents affecting the same property are presented between 3 and 4 
and registered on the same day. Would a presumption similar to that 
made by the Full Court in this case be valid as to the priority of tho 
registration? We doubt whether it would not havc been sounder to 
follow Kaleshar Prasad v. Jagan Nath, I. L. R, 1 A, 650 and Zahur 
Husain v. Muhammad Hasan, Weekly Notes, 1888, p. 147 which held 
' that where two suits are instituted on the same day, one of them cannot 
be dismissed under 8. 48. In Appasamt v. Ramasami, I. L. R, 9 
M, 279 the Madras High Court dismissed one of the suits, but 
did not apparently think that priority of entry in the Suit Register 
proved priority of institution. In Alugu v. Abdoola,I. L. R, 8 M, 
147, the plaintiff was allowed to withdraw both the suits and include 
the whole claim in one suit but Edge, O.J. refused to grant a similar 
request in the case under notice, on the ground that the whole claim 
would exceed the jurisdiction of the Munsif’s Court in which the suits 
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were instituted. We do not seo how this could be a ground for refusing 
permission to withdraw though it would for not giving leave to amend. 
The learned judge also held that S, 373 would not apply, for the defect 
was not a formal one, but clause (b) of the section extends to cases where 
the defect is not formal and leave has repeatedly been granted under the 
section where the party was to blame for the mistake. The Madras High 
Court applied the section to the very case in hand, The case was no doubt 
one in which a cause of action was wrongly split, but the proper course 
in such a case appears to us to be either to permit the withdrawal of 
the suits or to dismiss them both and in either case the plaintiff would be 
competent to maintain a fresh suit. 


Mamman v. Kuar Sen, I. L. R, 16 A, 178. Aikman, J. recognized 
in this case as a customary right coming within the purview of the class 
referred to in S. 18 of the Easements Act, the right to place tabias ou a 
certain plot of land during the Moharam. The essentials of such aright 
are pointed in.l M, L. J, p. 47. The report ought to state the facts more 
fully so as to enable the reader to judge whether the decision is within 
the rule hitherto laid down. 


Bam Dialv. Indar Kuar, I. L. R, 16 A,179. The drafting of 
decrees appears to be done most negligently’ in this country in all the 
provinces. The work is done by some clerk possessing no legal exper- 
ience and very little attention is devoted to it by the judge or chief 
ministerial officer. Maintenance decrees are a very prominent instance 
of this. In every High Court cases havo arisen where the decree did 
not fix the date when the maintenance were to be paid. The court is in 
consequence compelled to treat such decrees as declaratory though the 
correctness of so doing may be doubted. 


NOTES OF ENGLISH CASES. 

Monson v. Tussand, Limited, Monson v. Louis Tussaud, 1894, 
I Q. B, 671. Tn an action for libel an interlocutory injunction will not 
be granted except in aclear case. 

Per Lopes and Davey, L. J.J :—A clear case is one where a verdict 
to the contrary ought to be set aside as unreasonable. 

Per Lord Halsbury and Davey, L.J:—The jurisdiction to issue 
injunctions in cases of libelis not confined to cases of libels aifect- 
ing a'trade or business. 

Where the libel charged was the exhibition of a wax model of. 
the plaintiff amidst surroundings which suggested that the plaintiff 
was concerned in a notorious murder, the plaintiff however having 
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been discharged ona verdict of “not proven” and the affidavits on 
appeal raised a question as to whether the plaintiff had consented to 
the exhibition, the court, (Lord Halsbury, Lopes and Davey, D. 
J.J.), held that it was not a clear case of libel to justify an inter- 
locutory injunction. 


Swyny v. Harland, 1894, I Q. B, 707. Where during the pendency 
of the appeal a stay of execution was granted on the applicant paying 
the taxed costs of the successful party to his solicitor, on the latter's 
personal undertaking to repay the same if the appeal should be success- 
ful, the court had power to enforce the undertaking summarily when 
the appeal succeeded, even though the appellate court stayed execu- 
tion of its decree pending a further appeal. 


The Queen v. Tyrrell, 1894, I Q. B, 710. It is not a criminal 
offence for a girl between the ages of thirteen and sixteen to aid and 
abet a male person in committing or to incite him to commit the mis- 
demeanour of having carnal knowledge of her, contrary to S. 5 of 48 and 
49 Vic., Ch., 69, the Act having been passed for the protection of women 
and girls against themselves. ~ 


Gough v. Wood & Co., 1894, I Q. B, 713. Whore the mortgagor 
of premises who remained in possession made trade fixtures of machi- 
nery which belonged to a stranger and were removable by him if not paid 
for by a certain time and the stranger removed them according to the 
contract, hold that no action would lie by the mortgagee against the 
owner of the machinery. Although the mortgagor may not remove 
. property of his own which he has fied, a third person has the right to 
unfix and carry away a chattel of his own which he has fixed at the 
request of a mortgagor in possession and for the purpose of enabling him 
to carry on his trade, a chattel, moreovor, which has been fixed upon the 
terms that its owner may remove it if not paid for. 


Per curtum ait L employ a builder to build me a house and he 
does so with bricks which are not his, I apprehend that they become 
mine and that their former owner cannot recover them or their value 
from me. 


In re School Board Election for parish of Pulborough. Bourke 
v. Nutt, 1894, I Q. B, 725. Per Davey, L. J:—It is a well-known principle 
in the construction of statutes that where the words admit of two con- 
` structions, you are not to construe them so as to produce a retrospective 
effect or impose disabilities not existing at the passing of the Act. 


In re Thomas. Jacques r. Thomas, 1894, 1 Q. B, 747. Money 
was subscribed by strangers for the maintenance of litigation to ba 
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repaid out of the property if recovered. The money was entrusted to A 
who retained a solicitor for the claimant and paid him large sums. 
After the unsuccessful termination of the litigation summons was taken 
out against the solicitor to tax his costs. Held thatthe solicitor could 
not resist taxation on the ground that the employment for which he was 
retained was illegal. 


Allenson v. General Council of Medical Education and’ Regis- 
tration, 1894, I Q. B, 750. Where the general council of medical 
education authorized by statute to erase the name of a medical practi- 
tioner from the register if found by them upon duo inquiry to have been 
guilty of infamous conduct in a professional respect, did so erase the 
name of A, held that the court‘conld not review their decision if there 
wns evidence upon which the council could reasonably hold that A had 
been guilty of such conduct. Held also that if it is shewn that a medi- 
cal man in the pursuit of hıs profession has done something with regard 
to it which would be reasonably regarded by his professional brethren 
of good repute and competency as disgraceful and dishonourable, it is 
open to the council to find that he has been guilty of infamous condunt 
in a professional respect. i 


Held further that the fact that a member of the council who took 
part in the inquiry had been a member and vice-president of the medi- 
cal union which caused the inquiry to be instituted, did not invalidate 
the rogult of the inquiry for he had in effect ceased to be a member of 


the union by resignation before the inquiry, although according to the 
rules of the union his conriection with it would formally cease only 
aftor the lapse of two months from the date of resignation, and he had 
taken no part in any of the meetings of the union which started the 
inquiry. The crucial question is whether in substance and in fact one 


+ 


of the judges has in truth also been an accuser. 

Nell v. Longbottom, 1894, 1 Q. B, 767. Upon a petition against 
the election of the respondent as Mayor of a Town council, the court 
held that the respondent’s vote in his favour was invalid as the office 
of Mayor had a salary attached to it and the vote was contrary to the 
statutory provision “that a membor of the council shall not vote or take 
part in the discussion of any matter before the council or a committee 
in which he has directly or indirectly by hintself or by his partner any 
pecuniary interest.” The election was howevor held valid as the res- 
pondent hada majority with the casting vote of the chairman, one of l 
the votes for the rival candidate being also invalid. 

Per Cave and Mathew, J.J :—W hen, as the result of the chairman’s 
giving his vote the numbers on either side become exactly equal, the 
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common law appears to have provided no way out of the difficulty. The 
institution of a second or casting vote, as it is called, is the creature of 
the statute law introduced for the purpose of boa the deadlock 
which would otherwise ensue, 

Worcester City and County Bankig Co., v. Firbank Panling 
& Co., 1894, I Q. B, 784. A firm which carries on business within the 
jurisdiction may be sued in the firm name under Order 48 A, Rule 1, 
without leave, although it be-a foreign or colonial firm the members of 
which are resident out of the jurisdiction. 


Wigram v. Cox Sons Buckley & Co, 1894, I Q. B, 792. Where 
an action is brought and judgment recovered against co-partners in the 
firm name, if one of the members has left the firm to the knowledge of 
the plaintif before’the commencement of the action and does not appear 
to the writ in his own name, the plaintiff must have served him with 
the writ in order to be entitled to obtain leave to issue execution against 
such member or to have the question of his liability tried under rule 8 


of Order 48 A. 

Harris v. Beauchamp Brothers, 1894, I Q.B,801 The court 
will not appoint a receiver at the instance of the judgment-creditor, 
merely because it would be a more convenient mode of obtaining satis- 
faction of a judgment than the usual modes of execution. 


The Singer Manufacturing Company v. The London and 
South-Western Railway Company, 1894, I Q. B, 833. The bailee 
of a sewing machine under a hire and purchase agreement deposited it 
at the cloak room of a Railway Station. After the determination of the 
bailment the owners of the sewing machine sought to recover it from 
the Railway Company. Held that the Railway Company had a lien on 
the sewing machine against the owners for i payment of the cloak 


room charges. 


Per Collins, J:—The Company are common carriers of passengers’ 
luggage and if they carried this sewing machine they would be common 
carriers of this sewing machine and would have a lien upon it against 
all the world in respect of the cost of carrying it. I do not see why 
they should not equally have a lien for receiving it and warehousing it 
in their cloak room. | 


Baker v. Carrick, 1894, I Q. B, 888. A solicitor acting on behalf 
of his client gave written notice to an auctioneer not to part with the 
sale proceeds of certain goods entrusted to him for sale, on the ground 
that the owners of the goods had committed an act of bankruptcy upon 


which an order in bankruptcy might be made against him. The owner 
4 
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of the goods sued the solicitor for libel. Held that the occasion was 
privileged since the solicitor was acting in the ordinary course of duty 
to his client and the occasion would have been privileged had the client 
himself written the letter, Blackham v. Pugh, (2 O. B..611) approved. 


Per Lord Hsher, M. R:—It is part of the ordinary duty of a solicitor 
toendeavour to secure the money due to his client by taking steps not 
necessarily arising in an ‘action. 


Boxsins v. Goblet Freres, 1894, I Q. B, 842, A solicitor acting on 
`. behalf of his client wrote and sent to the plaintiff a letter containing 
defamatory statements regarding her. The letter was dictated to a 
clerk in the office and was copied into the letter book by another clerk. 
In an action for libel against the solicitor, held that the occasion was 
privileged since the publication to the clerks was necessary and usual 
in the discharge of his duty tohis client and was made in the interest 
of the client. Pullman v. Hill & Co, 1891, I Q. B, 524 distinguished. 


Tyrell v. Painton, 1894, P, 151. Wherea party propounds a will 
prepared by a person who takes a benefit under it, the burden of shewing 
that the paper propounded expresses the true will of the deceased, is 
upon him. Also, wherever a will is prepared and executed under cir- 
cumstances which raise the suspicion of the court, it ought not to be 
pronounced for unless the party propounding it adduces evidence which 
removes such suspicion and satisfies the court that the testator knew and 
approved of the contents of the instrument. 


The Celtic King, 1894, P., 175. The owner of a ship entered into 
an agreement with the defendants to fit her for a particular trade and 
run her for five years as one of the defendant’s line. The ship-owner 
mortgaged her afterwards to A. The plaintiff became a second mort- 
gagee with notice of the agreement and after the vessel had been 
running for two years as one of the defendant’s line. The owner having 
made default, the first mortgagee took possession and sold her under 
the power of sale to the plaintiff. Held that the plaintiff was not | 
bound by the agreement between the late owner and the defendants, for 
otherwise the power of sale of the first mortgagees would be restricted. 


Ramsay v. Margrett, 1894, 2 Q. B, 18. A wife who had 
separate estate agreed to purchase her husband’s furniture which was 
in the house in which they lived together. She stipulated for a reteipt 
for the purchase-money which was given by him after the money had. 
been paid-to him, The receipt acknowledged the receipt of the pur- 
chase-money for the furniture and stated ‘they were now her absolute 

property.” There was no formal delivery of the goods to her but they’ 
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remained in the house in which they were living. The goods were 
seized in execution of the decree against the husband. Held in an 
interpleader issue, that the receipt did not form part of the transaction 
passing the property in the goods to the wife, but that the property had 
passed to her-by the prior and independent bargain and that the receipt 
therefore did not require registration under the Bills of Sale Act of 1878 
and the wife was entitled to the goods. 


Held also, per Lord Esher, M. R, and Davey, L. J. that the situation 
of the, goods being consistont with their being in the possession of either 
the husband or the wife, the law would attribute the possession to the 
wife who had the legal title. 


Crozat v. Brogden, 1894, 2 Q. B, 80. The right of the defend- 
ant to security for costs in an action by a person resident out of the 
country is not affected by the fact that it is upon a foreign judgment 
obtained in the defendant’s presence. 


Reid v. Rigby & Co., 1894, 2, Q. B, 40. The defendants’ manager 
who had authority to draw on‘the defendants’ banking account for 
their business but not to overdraw the account or to borrow money 
on their behalf, borrowed £20 from the plaintiff stating that he wanted 
the money to pay the wages of the defendants’ workmen and gave as 
security a cheqie signed in his own name per proc for the defendants. 
The manager had overdrawn the defendants’ banking account and he 
borrowed this money for his own purpose to. replace money of the 
defendant's which he had abstracted, but he paid the money into the 
defendant’s account at their bank and used it to pay the wages of the 
defendant’s workmen. In an action on the cheqne and to recover the 
amount as money received to the use of the plaintiff, held that the 
claim on the cheque must fail as the defendants’ manager had not acted 
within the limits of his authority and the plaintiff must be taken to 
have had notice of the limited authority under S. 85 of the Bills of 
Exchange Act of 1882. 


Held however that the plaintiff was entitled to recover as the 
money had found its way into the defendants’ possession and been 
employed for their-benefit 


Hebditch v. MacIlwaine, 1894, 2 Q. B, 54. To constitute a 
privileged occasion. it is necessary that the person to whom the defama- 
tory statement is made as well as the persorf making it should have an 
interest or duty in respect of the subject-matter of such statement, It is 
not sufficient that the maker of the statement honestly and reasonably 


k 
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believes that the person to whom it is made has such an interest or 
duty. Tompson, Dashwood, 11 Q. B. D, 43 overruled. 


Wege Prosser v. Evans, 1894, 2 Q. B, 101. An unsatisfied 
judgment against one joint contractor on a cheque given by him alone 
for the joint debt is not a bar to an action against the other joint con- 
tractor on the original contract. Two persons jointly became sureties 
for the plaintiffs’ debtor. The debtor having made default one of the. 
joint guarantors gave a cheque for the amount of the debt. He was sued 
upon the cheque and judgment obtained but “ib was not satisfied. 
Plaintiffs sued the other guarantor. Held that the:causes of action on 
the cheque and on the guarantee were not the same and consequently the 
principle of King v. Hoare, 13 M '& W, 494 and Kendall v. Hamilton, 
4, App. Cas, 504 did not apply. Drake v. Mitchell, 3 East, 251 followed. 
Cambefort v. Chapman, 19 Q. B. D, 229 overruled. 


Kleinwort, Sons & Co. v. Comptoir National d’ Escompte 
deParis, 1894, 2 Q. B, 157. The payee of a orossed cheque specially* 
indorsed it to the plaintiffs and posted it to them. A stranger having 
obtained possession of the cheque during the course of transmission 
oblitrated the indorsement to plaintiffs and substituting a special indorse- 
ment to himself presented it to the defendants’ bank and requested them 
to collect it for him. They collected and handed over the money to him. 


In an action for conversion by the plaintiffs, held that the defend- 
ants were liable for the amount of the cheque. 


The Queen v. Sowerby, 1894, 2 Q. B, 173. An indictment for 
obtaining or attempting to obtain money by false pretences must contain 
averments stating the person to whom the false pretence was made and 
the person from whom the money was obtained or attempted to be 
obtained. The form of indictment in Reg v. Hunter, 10 Oox., 642-held 
bad. i 


Underwood v. Underwood, 1894, P, 204, A wife obtained a decree 
for divorce and an order under the Matrimonial Causes Act of 1886 that 
the husband should pay her £.40 a year by monthly payments. She 
married again. Subsequently by a writing not under seal, she and her 
second husband agreed with the late husband in consideration of £10 
paid to them by him to give up all claims in respect of the payments 
directed by the order. £.16 was then due,to her for arrears. Snbse- 
quently she issued a writ to enforce £.80 arrears of maintenance. 


Held by the Court of Appeal that the agreement being for the 
release of all claims in respect of the maintenance order in consideratioy 
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of the payment of a sum less than the amount which was then due and 
payable under such order was invalid for want of consideration and did 
not prevent the wife from enforcing payment of the £.80. Cumber v. 
Wane, 1 Sm. L. O., 8th Ed., 366 and Foakes v. Beer, 9 App. Cas, 605 
followed. 


Hamlyn & Co., v. Talisker Distillery, 1894, 2 Q. B, 202. Where 
a contract is entered into between parties residing in different places, 
where different systems of law prevail, it is a question in each case with 
reference to what law the parties contracted, and according to what 
law it was their intention that their rights under the whole or any 
part of the contract should be determined. 


In re Hallett & Co., He-parte Cocks, Biddulph & Co., 1894, 2 
Q. B, 256. Where a promissory note was endorsed by the payee and a 
guarantee obtained by the payee from a third person for the payment 
of the promissory note was also transferred to the endorsee of the pro- 
missory note, the endorsee cannot be considered to be a person holding a 
mortgage, charge or lien on the property of the debtors or any part 
thereof and is entitled on the bankruptcy of the endorser to prove as an 
unsecured creditor for the full amount of the debt without any deduct- 
ion' on account of the guarantee. 


Ponting v. Noakes, 1894, 2 Q. B, 281. Where the plaintiffs field 
was separated from the defendant’s by a fence and ditch belonging to 
the defendant and the plaintiff’s horse died of eating of the branches of a 
yew tree which grew on the defendant’s land and the branches of which 
extended over the fence and partly over the ditch, no part of the tree 
however extending over or up to the plaintiff's boundary, it was held 
that the defendant was not liable for the value of the horse, as he was 
under no duty to fence against his neighbour’s horses. 


Per Charles, J :—‘‘ The real test in such cases is whether the man or 
animal which suffered had or had not aright to be where he was when 
he received the hurt.” 


Per Collins, J :—“ The possession of something attractive and injuri- 
ous to cattle casts no daty on the owner to take precautions against their 
trespassing in pursuit of it, when he has not placed or kept it there 
with that purpose.” i 


Underwood Son and Piper v. Lewis, 1894, 2 Q. B, 306. The 
contract of a solicitor upon a retainer in a common law action is an 
entire contract to. conduct the action to the end, subject however to the 
right of the solicitor to determine the contract for good cause, giving 
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reasonable notice to his client of his intention to do so. A solicitor is 
not entitled to determine his contract by merely giving notice to his 
client and sue for costs incurred up to that date. 


Qúære ‘ whethor the illness or death of the solicitor would entitle him 
or his representatives to sue for costs already incurred although he had 
not performed his original contract by carrying on the action till the 
end. 
Coulson v. Disborough, 1894, 2 Q. B, 336. Where a jndge calls 
and examines a person as-witness who has not been called by either 
party, neither party can crogs-examine the witness without the lehve of 
the judge. The judge should permit the parties to cross-examine the 
witness upon any answers adverse to them but should not allow a 
general fishing cross-examination. 


Musurus Bey v. Gadban, 1894, 2 Q. B, 352. An ambassador is 
exempt from the jurisdiction of the court of the country where he is 
an ambassador not merely when he is actually accredited but also for a 
reasonable time after recall to hand over the affairs of the embassy to 
his successor. : 


Haufstaeng] v. Empire Palace, 1894, 2 Ch, 1. .Held that 
representation of a picture by tableau vivant formed by grouping in 
the same way asthe figures in the picture, living persons dressed in 
the same way and placed in the same attitudes as the figures in the 
` picture, is not an infringement of copyright in the picture. 


Rouse v Bradford Banking Company, 1894 2Ch, 32. Held by 
Lindley & Kay, L. J:J., (A. L. Smith, L, J., dissenting) that if a creditor 
has two principal debtors one of whom by subsequent arrangement, 
between themselves to which the creditor is no party and does not 
assent, becomes primarily liable for the debt and such arangement is 
notified to the creditor, the one secondarily liable has thenceforth the 
rights of a surety against the creditor and is discharged if time is given 
to the other debtor. Per curtam: where the creditor bank allows the 
principal debtor an increase of his overdraft up to a certain time beyond 
the dye date, it amounts to a giving of time as he disibles himself from 
suing the principal debtor for a time. 


Held also by Lindley & A. L. Smith, D. JJ. (Kay, L. J, dissenting) 
that where the surety agrees with the principal debtor that the former - 
should not be entitled to require the latter to pay the debt so long as 
he was kept indemnified against claims in respect of it, such agreement 
was an authority to the principal debtor to obtain time if necessary to 
pay the debt and the giving of time therefore by the creditor could not 
discharge the surety. 
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Per Lindlay, L.J: The ground on which the surety is discharged 
- by an agreement to give time being that ho is deprived without his con- 
sent of the right to call upon the principal creditor to require payment 
of his debt, the surety cannot be discharged where he agrees with the 
principal debtor not to require payment of the debt. 


Per Kay L.J: It was always the law that if the creditor knew that 
the debtors to him were as between themselves in the position of princi- 
pal debtor and surety, whether he knew this at the time when the debt 
was cqntracted or discovered it afterwards, that knowledge obliged him 
not to deal with the principal debtor alone so as to prejudice tho surety. 
The law must be the same where by a subsequent agreement one of the _ 
principal debtors becomes a surety and this is made known to the 
creditor. 

In re, Duke of Marlborough, Davis v. Whitehead, 1894, 2 Ch, 133. 
The Duchess of M, in consideration of natural love and affection assigned 
to her husband by an indenture a leasehold houso belonging to her to 
enable him to raise money to pay his debts. The husband morigages 
it and both covenanted to pay the mortgage debt, but the equity of 
redemption.was reserved to the husband alone. After the death of the 
husband the wife claimed the house subject to the mortgage under an 
agreement to reassign it’ to her which she alleged and proved to 
have been part of the arrangement between them which if the husband 
had lived he would have carried out. Held that the agreement could 
be proved notwithstanding the statute of frauds, as the statute should 
not be used to cover what would.amount to a fraud and the duchess’s 
claim was therefore valid. 


Keeth Prowse & Co v. National Telephone Company, 1894, 
2 Ch., 147. Where the landlord’ notwithstanding notice to quit at the 
end of the term demands and receives rent up to a date beyond the 
term, the receipt of the rent operates as waiver of the notice and the 
landlord: cannot sue to eject. 


MISCELLANEOUS. ; 

We beg to acknowledge with thanks the receipt of the following 
legal publications :—- 

The Canada Law Journal for June (in exchange). 

The Canadian Law Times for June (in exchange). 

The Green Bag for June (in e¢change). 

The Western Law Times for June (in exchange). 

The American Law Review for June (tn exchange). 

The Harvard Law Review for June (tn exchange). 
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Responsibility in Drunkenness :—I apply the word responsibility both 
to a subjective feeling of duty and algo to a real accountableness to some 
outside power, but I shall have chiefly to do with the latter aspect of it, 
It necessarily implies two things in that case for a man to be responsi- 
ble— lst, To have a feeling of what is right, and that a duty is laid on 
him, and 2nd, to havé a power of control of action, and of spontaneity 
of conduct. I shall have occasion to refer to what-[ believe to be the 
fact that conscience, and duty, and responsibility, and control, are brain 
qualities as well as moral qualities, when looked at objectively ane from 
the physiological side. 


It has no doubt been the highest aim of law-givers and moralista, to 

fix and accentuate responsibility on every citizen of the state. To 
deepen responsibility has been to create order; to lessen responsibility 
has been to weaken society; to absolve from aano has been to 
degrade below a really human level, and to produce anarchy in conse- 
quence. Every man and woman is bettered and made more useful, the 
more responsible they become. If there is anything good in a man or 
even a boy, any latent potentiality of faculty, making him mure respon- 
sible will be likely to bring it out. If there is no sense of responsibility 
in him, heis an unsafe ruler, servant, teacher, husband, and citizen. 


Our laws admit of few cases in which there are degrees of respon- 
sibility resulting from imperfect powers of control, or ın which graduated 
punishments are administered to different individuals for the same 
offence. Yet this seems unscientific if the conscience of a man is sensi- 
tive, and his power of control inoperative, through innate brain weak- 
ness. It seems unjust to lay the same burden on the strong as on the 
woak. The law certainly does admit the physiologist’s contention that 
reponsibility is a brain quality, by absolving the infant, whose brain is 
undeveloped, from punishment altogether; and by allowing graduated 
and special punishments in the case of the child and early adolescent.* 
For the same reason, it absolves the insane person and the delirious 
person from responsibility and from punishment, substituting medical 
treatment at the public expense in such cases. I believe it makes special 
provision for diminished responsibility in certain special cases where, 
for instance, a wife is influenced strongly by her husband to,commit a 


*No act done by a person under seven years of age isa crime. In the case of 
persons between seven and fourteen, English law requires it to be shown, afirma- 
tively at the trial, that there was sufficient capacity to know the act was wrong, 
In the game way, in questions of civil liability, children of tender years are seldom 
held capable of contributory negligence. For the punishment of the class techni- 
cally known as juvenile offenders, see the Summary Jurisdiction Acts of 1879, and 


subsequently. 
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crime.* In short, it already admits exceptions to a universal rule of 
sufficient responsibility existing in all human beings to suffer the same 
punishment, or any punishment at all, for the same offence. The laws 
of different countries differ in the exceptions made. Where the law 
professes to be founded on a scientific basis, as in Germany and France, 
there are more exceptions and more ‘‘extenuating circumstances ” 
admitted, and far more graduated punishments than with us. Many 
scientific jurists with us urge the application of the same principles in 
our legal enactments and in the administration of our criminal code. 

I'now proceed to consider some facts as to alcoholic drinks, and 
their effects or the human brain, in connection with the question of 
responsibility. It may be taken broadly that the use in moderation of 
certain drinks containing alcohol, especially if they are natural products 
of the soil, has never been regarded as ethically wrong or dietetically 
objectionable, until certain religious teachers arose to put them under 
a purely religious ban. I do not know whether Buddha or Mohammed 
assigned reasons or not for their prohibition of alcohol in every form 
to their followers. But the too frequent use or excess of alcohol was so 
manifestly injurious, that it was denoinced by the more thoughtful 
among almost all peoples. At feasts and on special occasions, however, 
almost all primitive peoples used wine or other drinks freely, and even 
to excess, and the feeling was that the sin lay in abstaining, or practis- 
- ing undue moderation at these times. Among the Norsemen, in spite 
of their strong legal and moral instincts, crimes committed on theso 
occasions by men manifestly under the influence of such drinks were 
lightly regarded and easily atoned for. Looking at the strictly physio- 
logical effects of alcohol on the mental working of the brain, the 
' first effect of small quantities on a perfectly normal brain is that of 
pure stimulation.. Feeling is made more pleasurable, thinking more 
rapid but not more reliable, imagination more active, speech more easy, 
and sometimes even memory is quicknened. But with these effects the 
moral sense is lowered, the power of deliberate inhibition ts lessened, and the 
resistive power against what is uudestrable or immoral is diminished. No 
` doubt the social instincts and feelings are intensified, and with them a 
certain kind of goodness, in the shape of charity and benevolence, is 
evolved. But the “Dutch courage” of liquor is not true inhibition 
of fear, but a merely stupid clouding of the perception of real risks. 
Tn English law there is a general prosamption that in certain cases, such as 
theft and issuing counterfeit coin, a wife acted under the compulsion of her husband, 
but this may be rebutted; and the presumption does not apply to cases of high 
treason and murder, although, of course, 2 defence of actual compulsion by threats 
of violenco might succeed in such cases. 


ð 
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This early stage of alcoholisation is intensely pleasurable to many 
persons, and a craving is set up for its frequent recurrence. Alcohol 
acts on the higher brain functions at once, and before its action on any 
other tissue or organ is seen, It has, in fact, a special affinity for brain 
tissue. Taken in still greater quantity, it diminishes every form of 
control, mental and muscular, and leads to manifest irresponsibility of 
conduct. Ifthere is an element of inherent morbidness in the brain 
subjected to the influence of alcohol, the desire for its effects is apt to 
become through repetition a craving, and through frequent indulgence 
that craving becomes more intense and the inhibition over it leSs and 
less, untilin some cases control is absolutely lost, the man becoming 
quite powerless to resist it. To take an extreme case. I once saw a 
boy, the son of an insane drunken mother, who, after getting one glass 
of whisky, his first, about the age of sixteen, had from that time a crav- 
ing for alcohol that he could not master, no motives could influence, and 
no punishment had the power of deterring him. ‘ His brain was patho- 
logical im its constitution, no doubt, but intellectually he was fairly 
sound, and did not come within any of the present conditions for which 
the law would have exempted him from punishment for acts committed 
when drunk. Asa matter of fact, he committed larceny and acts of 
violence, and was sent to gaol for these. Now the question is, was this 
right ? Should not the law provide for treatment and cue, rather than 
punishment in such a case? Ihave little doubt that if he had not been 
accidentally drowned at sea, to which I recommended his being sent as 
being the only practical mode of compulsory abstinence for him, he 
would have committed serious crime. He was a “ dipsomaniac” as we 
say, and I counted him perfectly irresponsible, but the law did not. 1 
contend that in such cases the law is wrong and unscientific in not: 
taking account of facts. a 


This case is a type of what the whole medical profession now has 
concluded is a disease affecting the brain and mind, and that it should 
be treated medically and that those who suffer from it should be de- 
prived of full personal liberty and some of their civil rights by process ° 
of law in consequence. To ‘take another case. I have seen a woman, 
moral, self-controlled, with no craving for alcohol, but, on the contrary 
an abhorrence of it, and a strong sense when in her ordinary condition 
of the gin of indulging in it to excess, who, during the time of each of 
her pregnancies, developed a quite incontrollable craving for it, which 
she indulged until she was besotted as often as she could. After 
delivery this craving passed off, and she had normal power of control, 
and we bewailed her acts of drunkenness when pregnant, In both 
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these cases, and in most true dipsomaniacs, the moral sense that drunken- 
ness is wrong and the feeling of shame after being drunk were gone, as 
well as the loss of outward control. Bunt I have known cases where, 
from a diseased condition of brain, there was an inward moral sense of 
right and wrong in regard to the matter all the time, and yet no power 
of control over action in regard to getting drunk. 


The most typical cases of dipsomania are apt to lose all moral sense 
and control on other matters than drink. Lying, dishonour, fornication, 
adultery, idleness, theft low cunning, treachery, often accompany this 
disease, and all those lapses from self-control and responsibility may 
pass away and be “recovered from,” asa disease is recovered from, 
when the drink’craving has passed off the brain in certain cases. Such 
“attacks of irresponsibility,” for such they are, are frequently periodic 
recurring and passing off like so many other nervous disease. 


The Red Indian after be gets “fire water” acquires such a craving 
for it that he loses all control over his conduct, and becomes irresponsible 
and as a matter of fact is treated as such by our Government and by the 
United States also. The law and politicians here rocognise facts. 


In addition to such cases, we have the man who began with mode- 
rate doses of alcohol, gradually increased the amount, and after many 
years is found to have lost the power of control over his conduct. The 
alcohol hes, in fact, established as a permanent condition of brain, even 
when it is not circulating in the blood, the state of inhibitory paralysis, 
which is characteristic of actual drunkenness, Just as the paralysed or 
convulsed man cannot control the motions of his legs, so this kind of 
drunkard cannot control his craving, ,and will break the law to gratify 
it. We can now prove by microscopic examination that such a man’s 
brain is diseased, justas certainly as we can prove the lungs are diseased 
in pneumonia. Is he to be held responsible and punished, or not, when 
he has reached shis stage, even though it is fully admitted he was res- 
ponsible for the excesses that led to 1tP There was a stage at which he 
had normal control, He, by using his judgment, could have concluded 
that he would lose his control at last, if he persisted in his drunkenness. 
He was certainly, at first, responsible for what led to his irresponsibility ; 
but if he commits murder, when so medically irresponsible, the law 
hangs him if he “ knew right from wrong in regard to the act of mur- 
der.” It sets up a test of knowledge when the man’s deficiency is not 
knowing, but willing. No doubt the law makes one distinction in regard 
to this matter. If a man commits a crime when drunk he ig punished ; 


213 THE MADRAS LAW JOURNAL. (Vou. 1v. 


if he commits & crime when delirious from the effects of drink, the drink 
not being then in him, he is not punished, but held to be irresponsible. 
Alcoholic murder may, as the law stands, send a man to the gallows, or 
‘the hospital for the insane, according to whether the murderer took the 
whisky the 'day he did the deed, or the week before. 


Tke question of the drunkard’s own personal liberty is one that at 
present the law does not interfere with, however irresponsible he may 
be in medical opinion, unless he can be certified as insane under the 
lunacy laws. He cannot now be lawfully deprived of his liberty of even 
restricted in it. Any drunkard may legally drink himself to death, 
though other kinds of suicide nre held to be criminal. Even in such a 
case as the woman who had the irresistible craving for drink during 
pregnancy only, nothing could legally be done to save her from disgrace 
and her unborn child from being soaked in alcoholic lymph during most 
of its intra-uterine life. 


The lawyers and politicians will ask vory properly, “ What tests 
are there of a pathological and irresistible craving’? As yet we must 
reply that there are no absolute tests, and that there is no dividing lino 
between responsible punishable drunkenness and irresponsible dipso- 
mania. But we say that, like many other medical diagnoses and legal 
decisions, it is a question of the balance of probabilities, the decision 
being made by skilled medical men, who are at present allowed by the 
law to distinguish between sanity and insanity, with a view to the neces- 
sary deprivation of liberty in case of the insane for the purposes of treat- 
ment and of safety, there being no dividing line between sanity and 
insanity any more than there is between light and darkness. 


Another question will at chce arise when the dipsomaniao is 
pronounced irresponsible as to drinking, and is shut up and prevented 
, by law from‘having any drink atall. Is this irresponsibility to extend 
to other conduct than that connected with drink? If during his period 
of deprivation of liberty he commits a murder, is‘he to be hanged or 
not? This will be a crucial test of degrees of responsibility. The law 
should not necessarily Jet the- dipsomaniac off altogether for crimes 
committed during his period of drink irresponsibility, because his 
morbid, incontrollable craving for drink need not, in any way, compel 
‘him to theft or murder. No doubt, as I have pointed out, his whole 
moral senBb thay be perverted, but drink is the only thing that all the 
cases crave irresistibly. I should insert’in any Bill for 'the-seclusion 
‘of dipsomaniacs a clause that-during their period-of enforced treatment, 
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they should be held responsible for all crimes committed when sober 
and punished in some way, unless proved by medical evidence to be 
irresponsible in regard to other things than drink. In fact, I would 
advocate partial responsibility, and different punishments for the same 
crime in such cases, according to the degree of responsibility present. 
This will no doubt be absolutely against all legal instincts. But go 
back to the case of the ordinary boy, and ask why a law that works well 
and justly, when conditioned by facts in regard to the degree of respon- 
sibility of a non-developed brain, will not work justly and well when 
applied toa pathological brain P All schools and all asylums for tho 
insane are governed on the principle of partial responsibility, the 
punishments and deprivations being regulated by the degree of power 
of control over conduct existing in the offenders. 


There are many brains in adults so abnormal in quality and reac- 
tion, that a very small amount, indeed, of alcohol, opium, morphia, or 
cocaine, will absolutely destroy their power of control, or excite a 
craving that anormal contro] cannot inhibit. In some such cases there 
is‘set up violent tendencies to suicide, and then the irresponsibility is 
seldom questioned ; in others, to murder, and then it is often question- 
ed; in others to crimes against property, and then it is always ques- 
tioned. Orif two glasses of whisky set up an attack of acute mania 
and delirium, called mania a putu, in ẹ young man’s brain, as I have 
seen over and over again, we say that brain is morbidly unstable, and 
we hold ‘him quite irresponsible for acts done whilo the mania lasts. Are 
we ever after to hold him responsible for taking the drink which he 
knows, from experience, will have that effect on him? We certainly 
hold him morally responsible for the consequences of his drinking, but 
I do not see that we can make ‘him, if he was really delirious when ho 
did the criminal act, legally responsible, and punish him. Hero tho 
moral responsibility and the legal accountableness are divorced. 


‘Take another common case. A man, in all respects moral, and 
with normal power ‘to obey legal enactments, and with no craving for 
drink, becomes epileptic, gets sunstroke, or receives an injury to his 
head, and after that, drink in the smallest quantity makes him homici- 
daland dangerous. Is he to be held legally responsible and punished 
fora murder or an assault done under the influence of one glass of 
whisky? I think this is a case where the law should take the patholo- 
gical facts into consideration in awarding its punishments. 


Take another and more debatable case. What about the man’s 
full legal responsibility who, with a bad ‘brain by heredity, has been 
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brought up in the slums, has got alcohol to excess in the most injurious 
form--say London gin—and has had his brain thus poisoned from his 
cradle, has been edncated to look on it and its offects as necessary to aright 
enjoyment of life, whose moral sense and mental inhibition have never 
been educated or developed, whose brain has never acquired its highest 
powers—is this mau to be treated as fully responsible when at twenty- 
five he murders his paramour in a drunken bout? No doubt this is a 
difficult case, but it seems to me that provision for a lessened responsi- 
bility and a graduated punishment, should in this case too be made in a 
system of scientific jurisprudence. The whole question of heredity, one 
of the most potent factors in brain qualities, and, therefore, in conduct 
and power of control, is at present absolutely outside of legal enactment 
or Judicial cognisance. No evidence on the subject will even be allowed 
by many judges. Is this careful elimination of a relevant fact scientific 
jurisprudence ? And does it tend towards such an administration of the 
law as promotes social order P 


I know that most lawyers and some politicians and many of the 
public will urge against this system of graduated and partial responsi- 
bility in regard to drunkenness being introduced into our‘jurisprudence, 
amongst others, two very strong objections. The first would be this ; 
“ The system you propose puts the real power of punishment for offences 
against the law in certain cases virtually into the hands not of a judge 
and ordinary jury, but of specialists in brain pathology. We do not 
believe in this principle.- It is one that is contrary to the spirit of the 
common law, and may lead to consequences dangerous to society in its 
application. What guarantee have we that your specialist witnesses 
will act on the same principles in every case, and will agree one with 
the other ? Your tests are admittedly defective, and leave a debatable 
land of uncertain extent and quality between full responsibility and 
irresponsibility.” Iadmit the force of some of this reasoning, but I 
Bay, in answer, that sooner or later law must follow fact in brain patho- 
logy and its effect on human conduct. I admit that the specialist, whose 
opinion is virtually to decide those questions of legal responsibility and 
irresponsibility, of liberty and punishment, must not be anyone who 
chooses to call himself a specialist. Wo must have regularly appointed 
specialist assessors to our Courts, trained men acting with a judicial 
sense of responsibility ; and we have the final guarantee of the trained 
lawyer on the bench, who will have to judge as to the strength and con- 
clusiveness of the specialist’s reports and evidence. 


The second objection will be still stronger and more popular. It 
will be that: “ After all, the law does not judge of the rightness and 
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wrongness of moral conduct. It merely makes penal certain kinds of 
conduct that are inconsistent with the well-being of social order. It 
does not need to enquire too closely into the question of responsibility. 
Its great object is to create a strong conviction in every man and woman’s 
mind that control over conduct in certain directions is required by the 
law, and that the want of it will be inevitably followed by punishment, 
so deterring from the commission of crime—thus strengthening control 
in mankind generally, and promoting law-abidingness ; while the notion 
that murder is not murder if the murderer was not fully responsible by 
reason of a pathological state of his brain, which still left him his reason- 
ing faculty ; or a theft was not theft if the thief’s brain cells were not 
working normally would have worse effects in unsettling men’s minds 
on cardinal legal points than would be the effect of an occasional irres- 
ponsible murderer being wrongly hanged. Why should a drunkard bo 
saved from the consequences of his acts more than anyone else P Society 
is not yet fit for such doctrines of partial responsibility, and it would be 
highly dangerous in its general effect to have them established. It has 
got to be made to hate crime and to condemn drunkenness, and what 
you propose will weaken those all-important sentiments. Your proposal 
is against the instincts, and above the’ understanding of the average 
man, and with him we have chiefly to do.” No doubt there is immense 
force in this line of objection. One can only say in reply, that law, like 
everything else, must develop and meet new conditions of society. Above 
all, it must follow facts; and we maintain that we have discovered new 
facts in regard to the pathological effects of drink on the brain and on 
conduct. One could point out that this sense of justice and of the 
invariableness of law will not be strengthened in society the moment it 
gets to realise that the law is perhaps harsh and really unjust. Witness 
the coroner's verdicts of “ temporary insanity” in cases of suicide. See 
the verdicts of juries in cases of child murder soon after child-birth. 
Look at the strenuous efforts to have capital sentences commuted when 
some of the public think they may be undeserved. By these and 
by many other signs, the public show that it is getting ripe for an 
alteration of the law in regard to such questions as the full respon- 
sibility of drunkards, 

. In regard to the enactment of a law for detaining habitual, irres- 
ponsible and uncontrolled drunkards and placing them under treatment 
nolens volens the legal objection that it is more dangerous to deprive 
one man of his liberty unjustly, than to let a thousand drunkards kill 
themselves, injure society, and subject their families to indescribable 
misery, seems to me founded on such a conception of the importance of 
‘the liberty of the subject” as amounts to a baneful superstition. Tf 
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. THE MALABAR MARRIAGE BILL—(continued). 


Having discussed the necessity for a legislative enactment to 
provide a legal marriage for the followers of the Marumakatayum 
¿System in Malabar, we shall now proceed to consider the main 
provisions of the intended legislation as finally modified by the 
Government of Madras and the Supreme Government. The 
majority of the Commissioners who signed the report differ con- 

siderably in several respects from the President the Hon. Sir 
T. Muthusamy Aiyar, and as already observed, the Government 
in the main, accept the opinions of the President with certain modi- 
fications. The principal questions that called for a solution were (1) 
the form of marriage to be introduced, (2) the restrictions as to 
caste, consanguinity, age, &c., to which marriage under the act 
should be subjected, (8) the conditions of divorce, (4) the civil rights 
to be attached to marriage, the chief of which are the right of the 
wife and children to inherit the property of the husband or the 
parents, the right of guardianship, the mght of maintenance, the 
right of the wife to reside with the husband and of the husband to 
compel the wife to live with him. Every one of these questions is beset 
with difficulties of a serious and peculiarly complicated nature, and 
as they affect the social if not also the religious life of the people, 
they require delicate handling. The learned president’s views are 
generally cautious and conservative while those of Mr. Winter- 
botham and Mr. Sankaran Nair are radical and thorough—going. 
The latter are in favour of ignoring all distinctions of caste and freely 
sanctioning intersmarriages, while the former considers it utterly 
impolitic and unwise to pass any law that does not take due 
account of so potent a factor in Hindu society as caste. The 
president is anxious to preserve irtact all restrictions of con- 
sanguinity as they now exist, while the radical Commissioners wish 
to minimise as much as possible what they regard as ‘artificial 


w 


218 THE MADRAS LAW JOURNAL. [ VOL. IV. 


and unwise restraints on marriage. Mr. Sankaran Nair contends 
that the claims of a lawfully wedded wife and her children are 
paramount and claims for them the whole of the property that a 
man may die possessed of unless he has disposed of them by will. 
Sir T. Muthusamy Aiyar resents any such rude attack on so old 
a foundation of the Malabar society as Marwmakatayam, and is 
anxious to preserve the tarwad system while recognising the 
claims of the wife and children to the property acquired by a man ; 
the same anxiety makes the president unwilling to transfer the 
guardianship of the woman and her children altogether to her 
husband, but Mr. Sankaran Nair would have no half measures. 
All the Commissioners and the Government agree in one thing 
only, the expediency and justice of giving absolute testamentary 
power to every person over his or her own self-acquisitions. The 
difficulty m arriving at a correct conclusion on all these matters 
is much enhanced by the fact that Marwmakatayam society in 
Malabar is in a transitional stage. The rules of consanguinity 
once strict are now becoming loose; the restraints upon the 
selection of a husband or wife due to the numerous sub-dvisions 
in the same caste are fast crumbling down. The claims on aman of 
his wife and children are gradually receiving wider and stronger 
recognition. While it would not be in accordance with the prin- 
ciples of administration adopted by the British Government to 
ignore caste in any enactment they may pass, it will be equally 
against its traditions and the accepted rules of a progressive 
Government to impede any improvements actually taking place by 
interposing the fossilizing influence of a statutory enactment. So 
again, while it may not be wise by a sudden and revolutionary 
measure to sweep off asystem like Maruakatayam that has unques- 
tionably subsisted for many centuries, the Government should 
carefully examine it and see whether it is likely to live or deserves to 
live, before strengthening it with artificial buttresses. It appears 
to us that the learned president has failed to grasp the whole situa- 
tion when he adopts precautionary measures to preserve Maruma- 
katayam as far as possible, while willing to pass the demanded 
marriage law for Malabar. If the law is availed of by any consi- 
derable section of the people we think the destruction of thetarwad 
would be an inevitable result. Let us just look at the probable 
consequences a little. When the people begin to appreciate 
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the new statute, and the women in a family get married under 
it, itis to be expected that they will leave their natural homes 
for those of their husbands. The men also will probably set up 
new homes for themselves each according to his means, and the 
tarwad home will practically be deserted or peopled only by such 
males and females as do not or cannot marry. It is most likely 
that a man’s attachments would then be centered in, nay absolutely 
absorbed by, his own family in the true and strict sense of the word. 
When most of the men and women forsake their ancestral roof, who 
would be interested in maintaining the unity of the tarwad property? 
Even now we find that many a woman who is fortunate enough to 
get a husband who will permit her to live with Lim permanently does 
not return to her ¢arwad, unless it happens to be more than ordi- 
narily opulent, but founds a new home of her own. We cannot 
but think that when the new law begins to operate in any large 
measure, partition must becomé the rule in M arumakatayam 
families and the system which has lived so long will perish. The 
enactment of the new law means a decisive blow to nepotism, The 
president deprecates any insidious attacks upon the old social 
fabric and holds that if Marumakatayam is to die, the right and 
straightforward mode of legislation 1s to give to every member of 
a tarwad the right to demand partition. We confess we are unable 
to see that legislation should attack existing evils (supposing them 
to be evils) in the direct fashion that the president suggests : on 
the other hand indirect measures are preferable because less revlu- 
tionary. But whatever the truth on this matter be, we think the enact- 
ment of the marriage law itself will be a most effective, and indirect 
bolw to Marumakatayam. Itseems very likely that though the Act is 
intended to be only permissive, it will become popular as apprehended 
by the opponents of the measures ; and itis well that the Govern- 
ment should realise how far reaching the consequences of their 
measure are likely to be. We are unable to sympathise with the 
president in his anxiety to secure to the tarwad a portion of the 
self-acquisition of a member marrying under the new law. ‘There 
is great force in the objection of the majority that in many cases such 
property is not likely to be larger than is necessary for the sub- 
sistence and comfort of the wife and children and we doubt the 
wisdommof giving them less after the recognition of their status by 
law. At the same time we admit that the generality of the people 
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are not likely to approve of a statute expressly declaring that the 
tarwad is entitled to no share ın the acquisitions of its members. 


The question of divorce is perhaps the most difficult of all in 
connection with the bill. It has to be remembered that those for 
whom the bill is intended are now ina state of absolute freedom 
and that any strict rules of divorce are not likely to command the 
approbation of the people ; but we sympathise with the hesitation 
of the Government to enact a marriage law without at the same 
time taking adequate steps to ensure stability m the matrimonial 
union. The learned president sketches two alternative schemes, 
one to leave divorce practically free, a marriage registered under 
the Act being dissoluble by mere notice, followed by a period 
of probation, the other, to permit divorce in all cases, but in the 
absence of some proper cause for the same, to punish the person 
improperly repudiating the marital relation by the imposition of a 
heavy fine as of a fourth of his or her self-acquired property for the 
benefit of the innocent husband or wife and the children of the 
marriage. The Madras Government accepted the former scheme 
but the Government of India is inclined in favour of the latter 
and has directed a reconsideration of the question. We think it 
would not be impossible as suggested by the president to refer 
issues of facts relating to conjugal frailty on which the sufficiency 
or otherwise of the ground for the divorce will depend to a caste 
jury or Punchayot so as to avoid scandalous and demoralising reva- 
lations in public courts of justice. We think it necessary that some 
attempt should be made to restrain absolute liberty in getting rid 
of the matrimonial tie and we apprehend that the law will stand 
condemned if it does not check the vagaries of individual passions 
which are now often a serious source of complaint. 


If the question of guardianship is to be dealt with in the bill, 
we think that the recommendation of the majority that it should 
always be vested in the husband or father certainly possesses the 
merit of simplicity, but it is impossible to overlook the fact that it 
would be inconvenient and impracticable to deny certain rights 
of guardianship at least, to the Karnavan of the Tarawad where the 
woman and her children are living in her natural home. It would 
be impossible for the Karnavan to govern the household, without 
possessing powers of correction over every member of it. With 
regard to the ancestral property perhaps, the Karnavan would be 
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entitled to the guardianship over all juniors whether they live in 
the Tarawad house or not, while the husband or the father is 
likely to be better qualified to safeguard the interests of his wite 
or children in their separate or self-acquired property even though 
they may live with their Kurnavan. We think the matter is so 
complicated owing to the mixed state of the Marwmahatayam society, 
that it will be better to watch the operation of the new law and 
delay for a time the enactment of legislative provisions with regard 
to gugrdianship. Wedo not think that there is any practical 
urgency to decide the question at once but inexpedient legislation 
mey give rise to unnecessary friction. 


The bill confers the right to maintenance on the wife and chil- 
dren as against the husband or father, the latter being entitled in 
answer to the wife’s claim to plead any defence open to him 
under the Hindu Law. The wife and children will at the same 
time retain their rights to be maintained by their own Turawads. 
This does not mean of course, that the wife or children would 
always be entitled to be maintained in the Tarawad house of the 
husband or father. The claim can only be as against his self-acquir- 
ed property. The Madras Gouernment considered it unnecessary 
to confer on either husband or wife, the mght to restitution 
of conjugal rights as they were inclined to make divorce absolutely 
free. But if a different view is taken of this question as suggested 
by the Government of India, it may be necessary if complete legis- 
lation is to be attempted, to introduce the rules suggested by the 
president, that the husband where he possesses self-acquired 
property or separate income and is able to support his wife and 
children should be entitled to require her to live with him and the 
wife should also be invested with a similar right to live with her 
husband. ~ 


We have not thought it necessary to go minutely into the 
bill. We are strongly of opinion that the legislation should 
be simpler and cover a narrower ground than it now does. 
Those who demand legislation will perceive that by taking only 
a small instalment now they will in the fulness of time be enabled 
to obtain larger rights than they can well ask the Government to 
grant them now. The Government by restricting the scope of the 
bill, will be able to avoid many a point of friction between those 
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who are anxious to preserve the existing state of things and those 
who advocate a radical change in the socialfabric. It will be able 
to gauge the public mind regarding the new law and to watch and 
ascertain its results. They will be able to see whether in the 
opinion of the people, itis necessary or expedient to prolong the 
lite of Marumakatayam by means of legislative props. lt will 
avoid the censure of passing revolutionary measures on the one hand 
and of destroying the utility of its own law on the other. In con- 
clusion, we may be permitted to repeat our hope that the Government 
may be induced to reconsider their resolution not to prohibit in 
terms what isin reality already condemend by the better and we 
believe, the larger section ofthe Marumakatayam community itself, 
we mean polygamy, polyandry and infant marriage. The Govern- 
ment will show that their own moral sense is at least as high as 
that of the people and that they are: ready to give legislative sanc- 
tion to the verdict of the leaders of the Community. 


We would suggest that the most expedient course would be to 
confer unrestricted right of testation and to leave the question of 
intestate succession where it is at present. We think it very unlikely 
that many cases will occur where a person having property to dis- 
pose of will fail to provide for his wife and children. When the new 
law has been in force for some years and public opinion has had time 
to form itself under the new circumstances, it would be more 
easy to come to a correct decision as to whether any claims on the 
part of the tarwad should be recognised to a man’s self-acquired 
property. In a matter like this where conflicting considerations of 
considerable importance cannot be lightly set aside we think it 
better and safer not to make the legistation comprehsnsive but to 
do what is most needful first and take time to judge how next to 
proceed. For other weighty reasons too,we think it would be an 
advantage to leave the question of intestate succession untouched. 
The Governmenthave resolved andwe think they could not have done 
otherwise, to recognise the restrictions of caste and sanguinity pro_ 
posed by the president, but both the president and the Government 
are desirous that the reformation now going on in society in regard 
to these matters should not in any way be affected. The president 
therefore in proposing the recognition of all customs having a legal 
basis suggested the insertion of the words ‘ for the time being’ so as 
to provide for changes in custom. But it has been established by 
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decisions that only existing cnstoms are entitled to recognition 
by the courts, and no new customs can be legally valid, for they 
would be wanting in the antiquity necessary to a good custom. 
The Government therefore consider the addition of these words 
useless, but still they think somehow that“ room will in this way 
be left for development and change of custom.” This can oaly be 
possible so long as the customs have not been judicially ascer- 
tained. We therefore consider it of great importance to diminish the 
occasiogs for determining tho validity of marriages under the Act 
The question of intestate succession is sure to give rise to disputes 
regarding it and we would therefore like to avoid the necessity for 
solving it until the liberal ideas regarding sects and sub-sects and 
the limits of consanguinity preventing marriage succeed in inducing 
a simpler and more satisfactory state of society. Other questions alsu 
such as gardianship, which may cause friction between the karnavan 
of the tarwad and the husband and lead to litigation may be also left 
over for the present. In North Malabar where in many cases the 
woman lives with her husband, no pressure has been felt for the de- 
termination of such cases. We entertain hopes that in course of time 
society will recognise that the husband or the father ought to have 
the full rights of gardianship in preference to the karnavan, though 
legislation ignoring the karnavan’s rights may be both inexpedient 
and likely to evoke opposition now. We would strongly recommend 
that the legislation on the whole subject should be fragmentary cover- 
ing only theabsolutely indispensable portion ofthe ground. The 
liberal section of the Marumakatayam community will do well to urge 
this, because it will make it easier for them in time to get the whole 
of what they want, unhampered by the effects of legislation partially 
adverse to them. The conservative section cannot oppose it, because 
it leaves all their rights undisturbed, and if the voice of the com- 
munity itself is for further changes, they have no one to blame for 
it. The Government also will have the opportumty of watching 
the effects of the new order of things before undertaking, if need 
be, comprehensive legislation. We think it will be enough to 
settle the form of the marriage to be recognised, to lay down 
that it shall be subject to all customs of consanguinity and 
caste, and to decide how and subject to what limitations divorce 
shall take place. 


Before proceeding to make a few remarks on the details of the 
measure, we cannot but express our regret that the Government in 
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modifying the scheme of the commission have ignored one important 
principle. We take it to be a primary rule of legislation that 
the Government will not sanction any that is opposed to its own 
standard of morality. Some concession may be made where the 
community affected by a law belong to a distinct lower grade of 
society than the people of the country generally, but the rule cer- 
tainly is to raise as far as possible the standard of morality and to 
sanction nothing that is appreciably below what the Government 
can approve of—see the remarks of West J., in Mathuru, Nailin 
v. Hesu Naikin, I. L. BR, 4 B, 545 and ‘ Professor Gray on custom, 
2 M. L. J, p. 829. Where the better portion of a community con- 
demns an obnoxions custom, we think Government ought to help 
the reformation by forbidding the custom. Now in Malabar by far 
the largest section of the Maruwmabatayam followers disapprove of 
polyandry and the majority are against polygamy also. We think 
the Government in enacting a marrage law for the firat time ought 
to forbid both especially as the law will affect only those who choose 
to avail themselves of a permissive law. We regret thatthe Govern- 
mont have overruled the commission and held that nothing need 
be said about these important questions. ‘The same remarks apply 
to the marriagable age of girls. Infant marriage is extremely 
uncommon in Malabar and public opinion is quite against it. We 
think the Government would have done well to adopt the presi- 
dent’s suggestion to fix 18 and 14 as the minimum marriagable age 
for men and women respectively. 


We shall now proceed to say a word on some of the other qies- 
tions dealt with by the bill. We have already expressed our opinion 
that the bill ought to recognise the customary restrictions of caste 
and consanguinity. On the question of the form in which the 
marriage is to be celebrated the majority of the commission and the 
president differ and the Government agree with the latter. We 
have already observed in our former article that there is generally 
some formality or other observed when a man takes a woman as his 
consort such as giving clothes to the woman, &c. The difference 
between the president and the majority consists in thatthe former 
requires that this customary form should be gone through in addi- 
tion to registering a declaration that the man and woman have 
agreed to live as husband and wife, while the majority consider that 
the registration itself and alone should constitute the marriage. We 
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cannot but think that the view of the majority is the more correct. 
In the first place, the forms are by no means always observed and 
they cannot be said to be uniform, secondly they vary according 
to the caste of the bride and bridegroom, and their social position 
and in some instances asin the case of ladies belonging to the 
Kovilagams there is really no formality at all observed, thirdly the 
ceremony, it is generally agreed, has no religious significance and 
where the marriage has been registered, it 1s inexpedient to allow 
it to bg further questioned by instituting an enquiry whether thc 
ceremonies which are held in very varying degrees of respect have 
been observed, lastly, those who attach any importance to these 
ceremonies would be perfectly free to perform them before register- 
ing them and they can in no way be affected by the Act omitting 
them. 


a 


USURY LAWS. 


‘To speak of the abolishing of usury is idle: all states have 
ever had itin one kind or rate or other: so as that opinion must 
be sent to Utopia. —Bacon. This wise saying of Lord Bacon holds 
good up to this day and will perhaps do so to the end of this world. 
The folly of laws restricting interest was successfully exposed by 
Jeremy Bentham in his essay entitled ‘Defence of Usury,’ which 
was published in Fngland in the year 1787. The prejudices that 
gave rise to the Usury Laws maintained their ground for nearly 
half of the present century, long after every thinking man was 
convinced that such an interference with private trade was posi- 
tively detrimental fo public prosperity and was clearly opposed 
to the principles of civil liberty and public policy. The repeal 
of those laws in India has brought into existence a body of 
case-law an examination of which in detail will be of some interest 
to the public, specially to the lawyer and the money-lender. India 
teems with Shylocks still who will not only gladly agree to take 
from you your ‘pound of flesh’ but will pretty nearly succeed in 

. doing so through the machinery of our courts of justice, as the law 
-is still the pre-engaged servant of the long purse. An attempt has 
been made ia the following paragraphs to show how the law regard 
ing interest stands at the present day and how far it is anomalous 


and requires amendments at the hands of our Legislature. 
2 
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The first and most important question which arises in the 
discussion of the laws of usury is ‘How much interest is recover- 
able by a party who has advanced a loan to another ?’ 


Since the repeal of those laws by Act XXVIII of 1855, 
a party is quite at liberty to contract a loan at any rate of 
interest he likes and he is bound to pay at that rate to his creditor. 
A contract to pay interest is sometimes implied from custom 
and usage, but in the absence of these an express stipulation is 
essential. The rule of Hindu law is that interest exceeding in 
amount the principal sum lent cannot be realized at onetime. You 
may take almost any amount as interest, if you take it by degrees ; 
but you cannot recover at any one time more interest than what is 
equal to the principal. Manu allows an exorbitant rate of interest 
in special cases, but if it is allowed to run on, it is stopped when it 
becomes equal to the principal. This rule of Hindu law which is 
better known to lawyers as the rule of Damdupat prevails, where 
the parties are Hindus, in the courts of the Bombay Presidency and 
the Original Side of the Calcutta High Court. In Madras and in 
the provinces of Calcutta and elsewhere it has been ruled, however, 
that the Hindu law 1s not binding with respect to such matters and 
no such limitation exists. 


The latest case on this point decided by the Calcutta High Court 
is Nobin Chunder Bannerjee v. Romesh Ohunder Ghose, I. L. R, 14 C, 
781. After narrating the facts of the case their Lordships, Justices 
Prinsep, Wilson and Norris say :— It is well settled that in this pro- 
vince, outside the Presidency town, no rule limiting the amount of 
interest to a sum equal to the principal prevails. This has been 
held in Deen Doyal Poramanick v. Kylas Chandra Pal Chowdhry, 
I. L. R, 1 C, 92 and others, and it is no doubt an anomaly that there 
should be one rule in Calcutta on such a point and another outside it. 
But a comparison‘of the history of the law of contracts in the Presi- 
dency town with that in other parts shows, we think, that the differ- 
ence does exist. The statute 21 George III C, 70, 8. 17, required 
the Supreme Court of Fort William to determine “ all matters of 
contract and dealing between party and party in the case of Gentoos 
by the laws and usages of Gentoos.” There was never any such 
legislative provision in force in the rest of the province. The result 
was that as between Hindus, the Supreme Court was expressly hound 
to give effect to the Hindu law of contracts, and the Hindu Jaw of 
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contracts included the law of Damdupat. The High Court by its 
first Charter was required to administer the same law as the Supreme 
Court, and the second Charter continues the same law as was in 
force under the first. It appears to follow of necessity that the law 
of Damdupat is in force in this court between Hindus, unless there 
has been some legislative enactment inconsistent with it.’ 


The judgment then goes on to say: ‘The only Act said to be 
inconsistent with 1t, and therefore to overrule it, is the Act for the 
repeal of the Usury Laws. But we think there 1s nothing in that 
Act inconsistent with the rule now in question. And the authorities 
are unanimous in favour of that view. To this effect are the deci- 
sions of Sausse, C.J., and Forbes and Newton, JJ. in Dhondu Jagu- 
nnath v. Narayan Ram Chandra, | B. H, 47 and others. In this court 
the authorities lead to the same result. In Ramial Mnokerjee 
v. Haran Ohandra Dhar, 3 B. L. R, O. C., 180, Peacock, C.J., went 
even further and held that Act XXVIII of 1855 did not affect the 
rules of the Hindu Law relating directly to the rate of interest.’ 


‘The anomaly of the present state of the law,’ the judgment 
says in the concluding paragraph, ‘if ıt is to be removed, can only 
be removed by the Legislature.’ That it is a serious anomaly in 
the law that in Calcutta you cannot, if you are Hindus, get more 
than the principal sum us interest while in the Mofusil t.e., in places 
outside the metropolis, you can realize as much as you like, no one 
can deny for one moment. Cases have cropped up in the provincial 
courts of Bengal where a party has realized Rs. 20,000 by advanc- 
ing a loan of Rs. 5,000 only. If it were in Calcutta or Bombay he 
could not get more than half the amount. This anomaly should be 
removed by the Legislature. 


The next question which arises in connection with the subject 
of extortionate interest is ‘How far our courts of justice will 
relieve borrowers from hard and inequitable contracts.’ In a country 
like India, millions of contracts are entered into by persons of the 
most ignorant, improvident and helpless classes, and ıt is only fair 
and reasonable that there should be some rule of law to counteract 
the ruinous results which may otherwise follow. Unfortunately 
there is much divergence of opinion amongst the views of the 
several High Courts on this point. 
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The cases which require prominent mention on this’subject 
are those where a sum is named to be paid in case of breach of con- 
tract. Section 74 of the Contract Act governs them. That section 
says :— When a contract has been broken, if a sum is named in 
the contract as the amount to be paid in case of such breach, 
the party complaining of the breach is eutitled, whether or not 
actual damage or loss is proved to have been caused thereby, to 
receive from the party who has broken the contract reasonable 
compensation not exceeding the amount so named. ‘This section 
does away with the distinction m English Law between ‘penalty’ 
and ‘liquidated damages.’ Whenever in a contract a -sum is 
named as the amount to be paid in case of breach, the court, 
whether actual damage is proved or not, is bound to award such 
compensation as 16 thinks reasonable under the circumstances of 
the particular case not exceeding the amount named in the con- 
tract. In every instance the sum recoverable as damages should 
be taken into consideration regard being had to the position of 
the parties and facts of the case. 


The stipulation to pay a given sum of money on breach of a 
contract is quite distinct from that of an obligation to do one thing 
and in the alternative an independent obligation to do another 
thing. This distinction, however is not often easy to make from 
the language of an instrument and there was consequently a 
good deal of controversy over this amongst jurists and the judges of 
the several High Courts. Latterly there has been an uniformity 


of opinion on this subject, although its logical accuracy is open to 
question. 


‘The stipulation, for instance, that on default in payment of one 
instalment the whole balance due on the bond is to be paid at once, 
is not a penal one ; it would be so, if on default, a larger sum than 
that originally due were agreed to be paid. Similarly the stipu- 
lation to pay compound interest or interest at a higher rate is not 
penal th its nature and does not fall within the purview of S. 74 
of the Contract Act. In these cases no sum is mentioned to be 
paid in case of breach. 


But if the higher rate of interest in case of non-payment of the 
principal on the date fixed in the contract is payable from the com- 
mencement of the loan, S. 74 of the Contract Act has been held 
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to be applicable. Curiously enough it dovs not apply if it is payable 
from the date fixed for the repayment of the loan. The anomaly 
of this ruling will be best shown by an illustration. A person 
sues another on a mortgage bond in which there is a stipulation 
that the latter borrows a sum of Rs. 5,000 at 2 per cent monthly 
interest and compound interest at six-monthly rests and that unless 
the money with interest is repaid within 8 months a higher rate of 
interest at 4 per cent. monthly will be charged with compound 
interest at ‘six-monthly rests from the date of the bond. The same 
person sues another on a bond containing the very same terms of 
contract excepting that the stipulation to pay the higher rate of 
interest is to be calculated from the date of the breach and not from 
the date of the bond in this case. If the suit is instituted after 
the lapse of six years the claim will be laid at a sum of no less than 
Rs. 70,00v ; although the principal lent is no more than a poor 
five thousand. In the first case according to the present ruling of 
the High Courts only a reasonable amount will be awarded as com- 
pensation to the plaintiff, while in the second case he gets a decree 
for the whole amount of Rs. 70,000. The difference in these two 
illustrations lies in a legal quibble which consists in the distinction 
so prominently made between the stipulation for the payment of | 
the higher rate of interest ‘from the date of the bond’ and that for 
the payment of the same ‘from the date of the breach,’ What 
charm there is in the words ‘from the date of the breach’ it is 
difficult to see. But there is a whole array of cases in our High 
Courts in favour of this distinction amongst which the cases of 
Mackintosh v. Crow, I. L. R, 9 C, 689 and Nanjappa v. Nanjappa, 
[. L. R, 12 M, 161 are the most notable. This view of the law was 
strongly dissented from by Justices Mitter and Macpherson, in 
I, L. R, 14 C, 248. The judgment from which I make extracts 
below shows clearly that their Lordships held that the distinction 
was unreal and that S. 74 of the Contract Act did not apply in 
either case. 


The judgment of the court after reciting the facts of the case 
and referring to the case of Mackintosh v. Crow, I. L. R, 9 C, 689 
says:—‘It seems to me that whether the interest in the case of 
non-payment of the principal on the date fixed in the contract 1s 
payable from the commencement of the loan, or from the date 


fixed for the repayment of the loan, 8. 74 of the Contract Act has 
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no application, * * *. In either of the cases mentioned above no 
amonntis named in the contract as the amount to be paid in case of 
breach. itis true that on the date when the breach took place, 
the amount thut under contract would be due on that date to the 
creditor could be ascertained by arithmetical calculation, but that 
is not a case where it can be said that the amount is named in the 
contract as the amount to be paid in case of a breach, * * *. ‘The 
whole amount which, in consequence of the breach, would be pay- 
able to the creditor cannot be precisely ascertained on the date of 
the breach eveu by arithmetical calculation, because the breach 
continues so long as the money 1s not repaid after due date; and, 
therefore, to use the language used in the judgment of Mr. Justice 
Wilson, ‘“ no one can say at the time of the breach what the sum 
will be.” * *. It seems to me, thorefore, that in both classes of 
cases mentioned in the judgment of Wilson, J., S. 74 of the Contract 
Act isnot applicable. The law that is applicable is contained in S. 2, 
Act XX VIIT of 1855, which says: “ In any snitin which interest is 
recoverable, the amount should be adjudged or decreed by the court 
at the rate (if any) agreed upon by the.parties.” * * * * ‘Ihe 
decision of the Judicial Committee of the Privy Council in the case 
of Balkishen Das v. Run Bahadur Singh, I. L. R, 10 O, 808, fully 
supports the view we take. * * * * *, It seems, therefore, that 
the case cited by the lower Appellate Court and all the other similar 
cases cited in the judgment of Mr. Justice Wilson, in the cases of 
Mackintosh v. Crow, ruling that the stipulation for the payment of 
a higher rate of interest in the event of the non-payment of the 
debt on the date fixed in the contract, from the commencement of 
the loan is in the nature of a penalty, have been overruled by their 
Lordships of the Judicial Committee in the case cited above.’ This 
view of the law was also held by the Allahabad High Court in the 
case of Banwar Das v. Mahommed Mashiat, I. L. R, 9 A, 690. 
The following paragraph in the judgment deserves notice :—‘ We 
thoroughly agree with the opinion expressed by the late Master of 
the Rolls, Sir George Jessel, in his judgment in Wallis v. Smith, 
where he said :—“ I have always thought and still think, that itis 
of the utmost importance as regards contracts between adults, 
persons not under disability and at arm’s length, that the courts of 
law should maintain the performance of the contracts according to 
the intention vf the parties; that they should not overrule any 
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clearly expressed intention on the ground that judges know the 
‘business of the people better than the people know it themselves. 
I am perfectly well aware that there are exceptions, but they are 
exceptions of a legislative character. * * * * *. We can see 
nothing unreasonable in a man who is asked to lend his money on 
the security of landed property saying to the wonld-be-borrower, 
“You can have the loan on the terms, that if you repay it within 
one year, you shall pay interest at the rate of 1384 per centum per 
annum, but if you do not repay the principal with interest within 
the year you shall pay interest as from the date of the bond at the 
rate of 27 per cent. per annum”’ ; nor do we see anything unreason- 
able in the borrower agreeing to accept the loan on those terms. 
The borrower is under no compulsion to borrow the money from 
the particular lender, but if he does agree to accept it on the terms 
stipulated for by the lender, he and his assigns must, if there 1s no 
fraud and nothing illegal or obviously unconscionable in the trans- 
action, abide by the contract. Equity does not relieve a borrower 
from the performance of his contract on the mere ground that his 
contract was a foolish one or on the ground that he might have 
made a contract more advantageous to himself by applying else- 
where.* 


Thus a proviso for retrospective enhancement of interest in 
default of the payment at a due date was considered not a penalty 
by both the High Courts of Calcutta and Allahabad. It has been 
stated before that a proviso for enhanced rate of interest in the 
future in default of payment was not considered a penalty by the 
High Courts of India. Therefore, a proviso either for retrospective 
enhancement of interest or for a prospective one in default of the 
payment at a due date was held by both the High Courts of Cal- 
cutta and Allahabad as a part of the primary contract between 
the parties and not penal. This was undoubtedly quite in con- 
formity with the tendency of Courts of Equity as well as of Courts 
of Law and that is to interfere, as little as possible, with the 
expressed intention of the contracting parties. 


A Full Bench decision of the Calcutta High Court, Kala- 
Ohand Kyal v. Shib Chunder Roy, I. L. R, 19 C, 892, however, 
swept away this rule and declered a provision, for enhancement 
of interest retrospectively to be penal. It held prospective 





os 





+ * See alse I. L, R, 16 A, 282—Ed. 
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enhancement alone good and a validcontract, thus dissenting from 
and overruling the view of law laid down by Mr. Justice Mitter in. 
Bay Nath Singh v. Shah Alt Hosain, I. L. R, 14 C, 248. ‘The 
Bombay High Cuort has always held this view. The decisions of the 
Calcutta and the Bombay High Courts now completely agree on this 


point, the Allahabad High Court alone standing aloof from them. |: ° 


The Full Bench case of the Bombay High Court on this point, 
I. L. R, 17 B, 106, after saying that the question raised in this — 
case was one on which there had been a great diversity of judicial 
decision and opinion in the several High Courts of India, assérts 
that by the light of the more recent decisions of the other High 
Courts, it has been always considered that an enhancement of the 
rate of interest in default of payment of the principal sum and 
interest on the day fixed in the bond was in the nature of a penalty 
whether the enhancement was retrospective taking effect from the 
date of the loan, or was prospective from the date of default of pay- 
ment. The effect of the recent decisions is doubtless to distinguish 
between prospective and retrospective enhancement and to hold 
that the latter only is in the nature of a penalty,—a distinction 
apparently suggested by the judgment of Wilson, J. in Mackintosh 
v. Crow, I. L. R,9 C, 689. In Bay Nath Singh v. Shah Ali Hosain, 
I. L. R,14 C, 248, however, we find Mitter and Macpherson, JJ., hold- 
ing that the Contract Act is not applicable to either class of cases 
whether the interest be retrospective from the date of the loan or 
prospective after default, because their Lordships say “ in neither 
case is a sum named in the contract as the amount to be paid in case 
of breach.” After fully reviewing all these cases and legal authorities 
on this point the Bombay Full Bench says :—“ We think the safer 
conclusion is that a proviso for retrospective enhancement of 
interest, in default of payment of the interest at due date, is gene- 
rally a penalty which should be relieved against, but that a proviso 
for enhanced interest in the future cannot be considered asa 
penalty, unless the enhanced rate be such as to lead to the conelu- 
sion that it could not have been intended to be part of the primary 
contract between the parties, as may well be deemed to have been 
the case in Bichook Nath v. Ram Lochun, 11 B. L. R, 185 and Pava 
v. Govind, 10 B. H. C, Rep, 882.’ 


Thus there is a difference between the decisions of the Full 
Bench of the Calcutta and the Bombay High Courts even on their 


% 
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unanimity with reference to the prospective enhancement of interest 
not being penal. The Calcutta High Court says that it is never a 
penalty, but the Bombay High Court says that it is not generally a 
penalty, which, it would be if the enhanced rate be such as to lead 
to the conclusion that it could not have been intended to be part 
of the original contract between the parties. The Allahabad High 
Court is of the view that it is not a penalty whether the enhanced 
interest is prospective or retrospective. In the Madras High Court 
prospective enhancement of interest on default of payment of the 
principal money is not considered as a penalty, I. L. R, 10 M, 203.* 


This being the state of the law, it must be admitted that there 
is a great diversity of opinion with regard to this point. If the 
court has a power to relieve borrowers from extortionate transactions 
in spite of the repeal of the Usury Law by Act XXVIII of 1855, it 
appears to us that the view taken by the Bombay High Court is a 
,sound one. Every case must be decided on its merits, and if the 
enhanced rate of interest from the date of the breach be such as to 
lead to the conclusion that it could not have been intended to be 
part of the original contract between the parties, the Bombay High 
Court justly says that it will interfere to relieve the borrower and 
make the contract a penal one. If, on the other hand, the power 
of relieving borrowers has been taken out of the hands of the 
courts by Act XXVIII of 1855, the judgment of the Allahabad High 
Court and of Mr. Justice Mitter that the stipulation for payment 
of a higher rate of interest was not penal whether the increased 
rate was to be given from the date of the bond or that of the breach 
seems to be the correct view of the law. 


In every case, however, the “ tooth of usury should be grinded, 
that it bite not too much” is what Lord Bacon says in his essay 
on Usury. It seems that the Bombay High Court has kept this 
principle in view while discussing the law regarding interest in 
the Full Bench case in I. L. R, 17 B, 106. 


But the mere fact that the terms are exorbitant is by itself no 
ground whatsoever for not enforcing an agreement. The Madras 


* As to retrospective enhancement there is a conflict of authority in Madras; gee 
I. L. R, 11 M. 204 and I. L. B, 17 M, 62 on the one hand and I. L R, 12 M, 161 on 
the other. An attempt to reconcile these cases was made by Muthusams Iyer J. in 
a recent case yet unreported on the ground that the enhanced rate allowed from the 
date of the bond in I. L. R, 1 M, 204 was roasonable compensation for the breach, 
Ed. 
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High Court in I. L. R, 10 M, 208 in the cage of Appa Rau v. 
Suryanarayana has laid down very clearly the law which should 
gnide the courts in their decision in such cases. It says: ‘We 
think the true principle of decision is that a court should not inter- 
fere to protect persons who, with their eyes open, choose know- 
ingly to enter into even somewhat extortionate bargains but 
that it is only when a person has entered into such a bargain 
in ignorance of the unfair nature of the transaction, advantage 
having been taken of youth, ignorance, or credulity, that a Court 
of equity is justified in interfering, Mackintosh v. Wingrove, I. L. R, 
4 C, 187. But if the bargain is hard and unconscionable the court 
has a power to relieve borrowers. The Allahabad High Court 
refused to enforce such a bargain in Madhu Singh v. Kashi Ram, 
I. L. R, 9 A, 228. In this case the principal sum was Rs. 99, but it 
swelled to Rs. 680 as there was compound interest at 2 per cent 
per mensem, and it was found that advantage was taken by the 
plaintiff of the fact that the defendant was being pressed in by the ` 
tahsil for immediate payment of revenue due, to induce him to 
execute the bond, charging compound interest at the above-men- 
tioned rate, notwithstanding that ample security was given by 
mortgage of landed property. It was also found that although, 
under the terms of the bond, the plaintiff had power to enforce the 
same at any time by bringing to sale the mortgaged property, he 
had willingly allowed the debt to remain unsatisfied, in order that 
compound interest at a high rate wight accumulate. It was held 
that the bargain was a hard and unconscionable one, which the 
court had undoubted power to enforce, and which, under all the 
circumstances, it would be unreasonable and inequitable for a court 
of justice to give full effect to ; and that, under the circumstances, 
compound interest should not be allowed. ‘The authorities cited 
were Kamini Sundari Chaodhrant v. Kali Proswnno Ghose, I. L. R, 
12 C., 225 (Privy Council) and Beynon v. Cook, L. R, 10 Ch, App. 
889, 

Tt will thus be seen from the above that the Laws of Usury, 
as prevalent in this country, are still of a very elastic nature and — 
that the relief given by our Courts of Justice are nob quite sufficient 
to protect the interests of needy borrowers from the claws of sharpers 
and Shylocks. By a stroke of the pen and a little skilfulness in 
drafting a bond the penalty clause obnoxious to 8. 74 can be easily 
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got rid of. For instance instead of writing in the contractthat'an 
enhanced rate of intérest after default should run from the date of 
the bond a shrewd money-lender with the aid ofa lawyer may write 
‘from the date of default.’ There are thousand and one ways of 
avoiding the penalty clause open to people whose profession is to lend 
money at an usurious rate of interest. Is it not therefore desirable 
to enforce the Hindu Law of interest, I mean the law of Damdupat 
through out the length and breadth of India? The rule of Damdupat 
is merely a law of limitation and not one prohibiting a rate of 
interest, how high soever. Such a change in the law in the Pro- 
vinces of Calcutta and elsewhere will be welcomed with delight and 
will be really a boon and a blessing to the richand the poor, to prince 
and peasant alike. Being based on the principle of Hindu Law it 
will not meet with any opposition from the Hindu public. The 
Mahommedans amongst whom taking of interest is looked upon as a 
most deadly impiety will never raise their voice against such a bene- 
ficient measure. It does not fall within the scope of this article 
to dwell at length on the misery prevailing among the peasantry and 
the poorer classes owing to the habits of borrowing money pervad- 
ing all classes of natives. Instances abound in which the crops of 
two succeeding years have been pledged before a single clod of 
earth has been turned up. As to the rate of interest at which these 
sums are lent, I shall let your readers know what Dr. Hunter says :— 
‘It has been my duty to make enquires in every province of India 
as to the interest which money yields. I find that for small loans 
to cultivators the old native rate of 874 per cent per annum still 
prevails.” This usurious rate of interest has also brought ruin on 
many a rich landholder and tradesman. It is not easy to bring to 
light before a Court of Justice the hard and unconscionable nature 
of a bargain. The borrower has to labour always under a disad- 
vantage. The court will not relieve extortionate bargains as such 
unless there is some fraud, misrepresentation, or misunderstanding 
at the bottom. What an immense impulse would be given to the 
prosperity of India if the anomaly in the Usury Laws as mentioned 
above be removed by the Legislature ! * 


JOGINDRO LOLL CHOWDHRI. 


*We doubt very much whether the remedy proposed by the writer of this 
article may not be worse than the discase. We are afraid that the borrower will 

“save me from my friend” Interference with ‘ordinary economic laws will 
drive the debtor more into the hands of the usurious money-lender.—-Ep. 
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NOTES OF INDIAN CASHS. 
Abdul Wahid Khan v. Shaluka Bibi, I. L. R, 21 C, 496. 


Where one of several parties to a suit appeals on a ground common to 
him and others and succeeds in the appeal, the fact that these others are 

„also benefited by the result of the appeal is no ground for a claim against 
them for contribution to the costs incurred in prosecuting the appeal, 
unless there was some authority, express or implied, given by them to 
the former to incur expenses on their account. There has been of late 
a tendency to laxity on the part of the Courts in regard to the question 
whether the mere fact of expenditure by a person conferring an uñinten- 
tional benefit on another creates without more a right to reimbursement 
as against the latter. Where a bona fide possessor of property incurs 
expenses for its preservation, it has been recently held that he may 
claim repayment of such expenses (Dakshina Mohun Roy Ohowdhry v. 
Saroda Mohan Roy Ohowdhry, L. R, 20 I. A, 260). This doctrine 
obtained in the Roman Law also. But except in cases of this kind, we 
do not think that in the absence of express or implied authority, or any 
special provision of law an expenditure incurred by one can by itself 
give him a right to repayment against another who has been benefited 
thereby. 


Lukhinarain Jagadeb v. Jodunath Deo, I. L. R, 21 O, 504. 
This case lays down the important principle that in cases relating. 
to boundaries where the disputed line of division runs between waste 
lands which have not- been the subject of definite possession, and in 
regard to which no satisfactory evidence is available, the ordinary rule as 
to the onus being on the plaintiff has no application, and that the courts 
are bound to settle the boundary upon the evidence before them. The 
parties to the suit are in the position of counter-claimants and itis the 
duty of the defendant as much as of the plaintiff to assist the court in 


ascertaining the true boundary. 


Subha Bibi v. Hara Lal Das, I. L. R, 21 O, 519.—This case 
is the latest addition to the list of authorites opposed to the view taken 
by the Madras High Oourt in Rama Kurup v. Sridevi I. L. R, 16 M, 290. 
We are inclined to agree with the Calcutta High Court in holding that 
section 317 of the Code of Civil Procedure is only intended to bar suits 
between a certified purchaser and any peron who claims that the pur- 
chase was really made for his benefit in the name of the former. It 
might be sound policy to punish a person who puts property into a false 
name with forfeiture of his right to the same. But we fail to see the 
jnstice or expediency of debarring innocent third parties from proving 
to whom the property really belongs, nor do we see anything in the 
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language of the section which constrains us to adopt the view taken 
by the Madras High Court. 


Muchiram Barik v. Ishan Chander Chuckerbutti, I. L. R, 21 
C, 568. We agree with the majority of the Full Bench of the 
Calcutta High Court that a right to recover a loan secured by a 
mortgage of immovable property is an actionable claim within the pro- 
visions of section 135 of the Transfer of Property Act. But we cannot 
agree with them that if the price paid by the assignee and the inciden- 
tal expenses of sale are not paid before a judgment of a competent 
Court ‘has been delivered affirming the claim, or before the claim has 
beon made clear by the evidence and is ready for judgment, the assignee 
is entitled to judgment for the whole debt. For our part we prefer the 
reasoning of the minority which is in accordance with the Madras Full 
Bench decision in Mtlakanta v. Krishnaswami, (I. L. R, 13 M, 225) 
and the Allahabad decision in Jani Begum v. Jahan Qir Khan, (1. L. R, 
9 A, 476). The conflict of views obtaining between the different High 
Courts suggests the necessity of an early amendment of tho whole 
chapter so as to render the mesning of the legislature perfectly clear. 
The only change however which in our opinion will be thoroughly satis- 
factory is the repeal of the whole of the last chapter of the Transfer 
of Property Act. 


Ananthaiya v. Vishnu, I. L. R, 17, M, 160. In some respects 
an illegitimate son occupies a better position under the Hindu Law 
than a legitimate son. A grown-up legitimate son has no right to 
maintenance against his father while an illegitimate son is entitled to 
maintenance all his life. The maintenance is awarded by way of com- 
pensation for exclusion from the inheritance. The Madras High Court 
has decided that such maintenance can, as in the case of maintenance 
awarded to women, be charged on the family property. 

Muhammed Alim Oollah Sahib v. The Secretary of State 
forIndia, I. L. R, 17 M, 162. We cannot agree in the decision 
that a suitor who is condemned to pay costs to the Government has 
no right to inquire into the terms of remuneration arranged between the 
Government and its Solicitor. The ordinary arrangement between the 
Government and its Solicitor is, we believe, that the Solicitor receives a 
fixed monthly salary and if the Government wins the case, the Solicitor 
receives in addition the costs awarded to the Government. The 
practical ‘result is that if the Government loses, the Solicitor receives a 
comparatively small sum for his services while if the Government wins 
and the costs can be got out of the opposite party, the Solicitor receives 
a very much larger sum for his services, 
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We admit it would be difficult in cases in which standing lawyers 
are employed at fixed salaries to ascertain how much of the salary should 
be deemed to represent the value of work done in any particular case. But 
this is no ground for relaxing the rule. If, on the other hand, the prin- 
ciple of costs is that the party who is ordered to pay it should pay the 
successful party the cost of his lawyer’s services, not according to what 
they cost him, but according to the legally allowed scale, there is no rea- . 
son why suitors should not always be allowed in taxation the whole 
amount of the regulation fee irrespective of what they might have them- 
selves paid to their lawyers. But the invariable practice of thé Court 
has been to allow no greater fec than what has been certified by the law- 
yer as having been received from his client. 


Namasivaya GurukKal v. Kadir Ammal, 1. L. R, 17 M, 168 
This decision is perfectly sound in so far as it lays down that a contract 
based on personal considerations cannot be assigned. In so far, howover, 
as it shows that an execntory contract is incapable of assignment, it isa 
new departure and appears to be a distinctly retrograde movement, The 
learned Judges are no doubt supported by the very high authority of 
the Supreme QOourt of the United States in Arkansas Valley Smelting 
Company vs., Belden Mining Company (127 U. S. R, 379.) One of the 
chief requirements of modern times is the existence of facilities for the 
transfer of rights and the decision under consideration is inconsistent 
with this requirement. For a full statement of our views refer to the 
article on Assignment of Contracts in II M. L. J, 403. 


Ramapa Udayan v. Arumugath Udayan 17 M,182. We cannot 
approve of the decision in this case that a daughter's daughter is a 
bandhu under the Hindu law. The learned Judges rely upon Nallanna v. 
Ponnal (I. L. R, 14 M, 149.) which held a son’s daughter to be a bandhu 
as affording ground for an analogical inference in the case of the daugh- 
ter’s daughter. That decision itself was considered as going beyond all 
previous authorities in this Presidency. But there is absolutely no 
warrant for holding the daughter’s daughter to be an heir under the 
Mitakshara. Hvenin Bombay where the rights of women are favoured, 
the daughter’s danghter is not recognised as an heir (see West and 
Buhler’s Digest of Hindu Law, p. 477) In Nallauna v. Ponnal, the 
learned Judges refer to the definition of Sapinda in the Achara Kanda 
of the Mitakshara and state that Sapinda relationship exists whenever 
there is connection with particles of the same body directly or indirectly. 
The learned Judges overlook the fact that, an unbroken line of female 
descent is utterly foreign to the spirit of the Hindu law. Ifa daugh- 
ter's daughter can be an heir, why not a daughter’s daughter’s 
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daughter and so on. The statement of the proposition is its own 
refutation. The case of ason’s daughter is distinguishable from the case 
of the daughter’s daughter and may be supported on the ground that 
she is by birth a member of the Gotra of the propositus. The latter 
on the other hand is neither by birth nor by marriage a member of 
the gotra of the propositus. | 


Secretary of State for India v. Vydia Pillai T. L. R, 17 M, 193. 
Tf a court of limited jurisdiction exceeds its powers and adjudicates on a 
claim over which it has no jurisdiction, it is an error which the court, 
if any, exercising appellate jurisdiction over it is bound to correct. 
If the lower appellate court fails to rectify such an error, the second 
appellate court is competent to entertain an appeal against tho order of 
the lower appellate court and rectify the proceedings. 


Sobhanadri Appa Row v. Chalamanna, J. L. R, 17 M, 225. 
This decision attempts to solve a difficulty experienced in the working of 
the Madras Rent Recovery Act VIII of 1865. The period of limitation 
prescribed for a suit in the civil court for arrears of rent is three years 
from the time when the arrears become due (art. 110 of the Limitation 
Act). Ordinarily the rent becomes due at the end of the current revenue 
year. The end of the revenue year must therefore be taken as the starting 
point of limitation (Appayasami v. Subba, I. L, R, 13 M, 463) unless the 
rent is made payable earlier under the patta. But by reason of dis- 
putes between the landlord and the tenant as to the terms of the 
patta the landlord might not have complied with the requirements of 
section 7 before the end of the fasli and might therefore be unable to 
claim the rent from the tenant. The principal case decides that when 
æ suit is instituted under section 9 of the Act, the date of the decree 
marks the time when the rent becomes claimable by the landlord and 
is therefore the starting point of limitation. We doubt tho correctnoss 
of this declsion. The tender of a proper patta may be a condition pre- 
cedent to the landlord recovering the rent by suit. But it cannot be 
said that the arrears become due only after an adjudication by a revenue 
court compelling the acceptance of a patta. It may be that a change is 
desirable in the law but the legislature has to effectit. Ina more 
recent case, Parker and Best, JJ., have dissented from this cecision. 


Sundaragopalan v. Venkatavarada Aiyangar, I. L. R, 17 M, 
228. Where property is sold in execution of a decree and it is found 
that the judgment-debtor had no saleable interest in a portion of the 
property sold, is the purchaser entitled to have the sale set aside pro 
tanto and cluim a refund of a proportinate part of the price? This 
decision holds that he cannot and is supported by the anthority of Ram 
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coomar Dey v. Shushee Bhooshun Chose, I. L. R, 9 C, 626. Section 313 
of the Civil Procedure Code provides that the purchaser may apply to the 
court to set aside the sale on the ground that the person whose property 
purpoted to be sold had no saleable interest therein and section 315 pro- 
vides for repayment of the purchase money in such a case. What do the 
words no saleable interest in the property sold mean f Do they mean no 
saleable interest in any portion of the property or no saleable interest in 
the property as a whole. We are not quite sure that the former 
construction is the only one which can be plactd upon the section. 
Suppose that a thousand acres of property are sold and it is fouħd that 
the judgment-debtor had a right only to 500 acres and had no right to 
the remaining 500. May not relief be given in such case a by ordering 
the refund of a proportionate part of the purchase-money P It is no 
answer to say that because in cases in which the jedgment-debtor 
has an interest in the whole property but the quantum of interest is 
extremely small, no relief can be given to the purchaser, no relief should 
be given even in cases in which there isa deficiency inthe quantum 
of the property. Questions as to the quantum of interest are often 
intricate and a purchaser is prepared for its turning out to be more or 
less than he believes it to bc. Buta purchaser usually believes in’ the 
existence of the quantum of property described in the proclamation of 
sale and expects some kind of interest in the same. A deficiency in ` 
the quantum of interest may sometimes cause greater loss than a defici- 
ency in the kind or quantum of the property. But while an inquiry in- 
to the former would launch the court in the investigation of intricate 
questions, an inquiry into the latter would not. The disappointment of 
expectations would also, we think, be greater in the latter case. We 


are not however prepared to say that the language of the section does not 
support the decision, 


Thapita Peter v. Thapita Lakshmi, I. L. R, 17 M, 235. This 
is a very interesting case. A married Hindu who with his Hindu wife 
embraces Christianity is in the proverbial position of a person who tries 
to occupy two stools. His marital right and relation are recognized 
neither by tho Hindu law nor by the English law. He is subject 
to the disadvantages of both the laws without the advantages of either. 
He can neither take a second wife according to the Hindu law to com- 
pensate for the infidelity of the first for that law does not apply nor 
divorce the unchaste wife according to the English law. The unfortnate 
man is left to repent of his conversion at leisure and denied all relief, _ 

Makund Ram Sukal v. Saliq Ram Sukal, I. L. R, %1 ©, 590. 
The ground npon which an award which does not dispose of all tho 
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matters referred to arbitration is held to be invalid is that there is an 
implied agreement between the parties that it should be valid only if it 
completely disposed of all such matters. itis therefore competent to 
the parties to waive such a condition and an award partially dealing 
with the matters referred to will then be binding upon them. 


Abdul Mazumdar v. Mahomed Gazi Chowdhry, I. L. R, 21 C, 
605. The rale that a judgment-debtor who wants to set aside an execu- 
tion sale at which the decree-holder is the purchaser must undor section 
244 of the Code of Civil Procedare proceed by an application in the 
same suit does not apply where the decree itself has been fraudulently 
obtained and the judgment-debtor desires to impeach the decree as 
well as the sale on the ground of fraud. Where a plaintif procures the 
suppression of the sommons and a false return of service and obtains 
a decree ea-parte, the defendant can obtain relief against the frand by 
a separate suit to set aside the ee-parte decree and is not confined to 
an application under section 108 of the Code of Civil Procedure. 


Mahomed Golab v. Mahomed Sulliman, I. L. R, 21 ©, 612. 
We are glad to find that the views expressed by us in our critical note 
on Krishna Bhupati v. Ramamooirt IIL M. L. J, 182,in regard to the 
competency of a suit to set aside a judgment obtained by perjured 


„ testimony have received the sanction of the Calcutta High Court. 


The truo principle as to the setting aside of decrees for fraud has 


' beon clearly stated by Petheram, O. J. Where a decree has been 


obtained by a fraud practised upon the other party by which he was pre- 
vented from placing his case before the tribunal which was called upon 
to adjudicate uponitin the way most to his advantage, the decree is 
not binding upon him and may be set aside by a separate suit, as well 
as by an application in the same suit. Buta fresh suit will not lie to 
set aside a decree alleged to have been obtained by perjury committed 
by or ai the instance of the other party. 


Tincouri Debya v. Shib Chandra Pal Chowdhury, I. L. R, 
21 C, 639. We mast confess to great doubt as to the correctness of this 
ruling. A decree was obtained m the sub-conrt of Nuddea on a mort- 
gage-bond which hypothecated among other properties some which werc 
situate outside the local jurisdiction of the court. 


The subordinate judge undoubtedly had jurisdiction to entertain the 
guit and pass a decree in respect of the properties outside his jurisdic- 
tion also. But had he jarisdiction to hold a sale of such properties in 
execution of the decree? The answer returned by the learned judges is 
yas. We havo fully discussed the question at 2 M. L. J., p. 119. We 

4 
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are unable to see anything iu the judgment under notice to induce us 
to change onr opinion. 


Gajraj Puri v. Achaibar Pori—!L.R. 16 A, 191. We cannot 
imagine what use there is in reporting a case of this description even 


though it happens to be a decision of the Judical committee of the Privy 
Council. There is no question of law decided and there can be no other 
case for which it will serve as a precedent, The accumulation of reports 
is becoming a crying evil and what the twentieth century may do with 
the piles of reports ıt is impossible to foretell. Meanwhile, reporters 
are not doing any service to the profession by adding unnecessarily to 
their bulk. Mr. Dillon in his recent lectures on the Laws and jurispru- 
dence of England and America bewails the lot of the unhappy lawyer 
of his country whose professional requirements demand an acquaintance 
with 3,000 volumes of English and 3000 volumes of American reports. 
We hope that the experience of England and America, may be a warn- 
ing to those engaged in the manufacture of reports in this country. 


Queen Empress v. Nasir-ud-din:—I.L.R. 16 A, 207. Statements 
made toa police officer under S. 161 of the Criminal Prodeduce Code 
canuot be used as evidence against the accused, vide S. 162. But we 
fancy notwithstanding some authorities to the contrary they may be used 
by the accused in his favour. See 2 M. L. J, 173. Itmust however be 
remembered that the police officer isnot bound to record the whole or 
any part of the statement made to him and therefore, if used at all, ‘it has 
to be used carefully. But we are unable to agree with Knog, J., when he 
says that copies of the statements should not be made over as a matter 
of course to the accused or his counsel. 


Ghamandi Lal v. Amir Begam,—I.L.B, 16 A,211 This appears 
to be a case of first impression though the principles governing the 
decision are well settled. When an appellant dies leaving several rep- 
resentatives, the judges hold, one among them cannot go on with the 
appeal any more than oue of several representatives of a deceased person 
can sue in respect of his estate without impleading the others. This 
may seem an inconvenient procedure but we fail to see how the court 
can rule otherwise, consistently with the established practice in allied 
cases. 
The procedure as to the joinder of representatives of deceased parties 
in cases of dispute is however far from satisfactory. There is a great 
deal of confusion characterizing the action of the courts and we have not 
been able to deduce any generally accepted principles from thedecigions. 
Ss. 367 and 368. Contemplate stay of proceeding pending settlement 
of the dispute in another suit or an adjudication by the court itself, 
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Now the first question will be whatis the effect of an adjudication by 
the court P Will it have the effect of setting at rest (subject to an appeal 
if any) the dispute as to the representative title between the contend- 
ing claimants so far as regards the subject matter of the suit? We 
don’t know what answer the courts have to give to this question. Is it 
open to the courts to adopt a third course, namely to put both the con- 
tending claimants on the record? The courts seem to say, yes, (Seo 
Lakshmibat v. Santapa, I.L.R, 13 B, 22 and Athtappa v. Ayyanna, I.L.R, 
8 M, 300) though we don’t see how We await with interest a decision 
dealing with these questions in a thorough-going manner 


Rama Nand v. Surgiani:—UL.R, 16 A, 221. It seems impossible 
to rehabilitate the status of women under the Hindu law except by the in- 
terference of the legislature : Public opinion is preparing the ground but 
the legislature in this country is very slow to move if invited to take 
even a small step in the direction of improving the Hindu Law. The 
Madras High Court has been steadily moving in the direction of recog- 
nizing the heritable capacity of female relations. The sister, the 
fathers’ sister, the song’ daughter, the daughters’ daughter and recently 
the sister’s daughter have been included in the circle of women capable 
of inheriting. But all the High Courts except that of Bombay have 
set their faces against the inclusion of widows of the family. The 
step-mother not coming within the term mother, has also been excluded 
like the widows of collaterals. The inquiry however is worth instituting 
whether under the Hindu Law there is any authority for the position 
that the widow of the last male member of an undivided Hindu family 
is entitled toinherit the property in preference to the widows of other 
members earlier deceased. If the property is coparcenary property and 
women are also members of the joint family, why should it be treated 
as the exclusive property of the last male owner descendible only to his 
widow? Our doubts may seem heretical; but we would like to have the 
textsand commentaries thoroughly examined before they are asked to 
be put aside. 


— 


NOTES OF ENGLISH CASES. 


Henderson v. Astwood- Astwood'»- Cobbold, Cobbold v. 
Astwood, 1894, A.C, 150 A mortgagee with power of sale in case of 
default sold the mortgaged premises by public’ auction* ostensibly to a 
third person but in reality to himself, took possession ag owner and 
subsequently sold the same with improvements effected by himself in 
full proprietary right to the appellant. 
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Held that the power of sale was not exhansted by the ineffectual 
sale of the mortgagee to himself and that the sale to the appellant was 
a valid exercise of the power and extinguished the right to redeem. 


Though it was the duty of the mortgagee to account to the mort- 
gagors until the power of sale was validly exercised and to offer so to do, 
it was not the duty of the purchaser, appellant, to give notice to the 


mortgagees to that effect or to see to the application of the purchase- 
money. 


The mortgagee was entitled to the cost of his improvements ‚80 far 
as they had enhanced the value of the premises. 


Union Steamship C. v, Claridge, 1894, A. C, 185. Held that 
the shipowners were hable for injury caused by the negligence of a 
winchman in their service to a servant of the stevedores at the time of 
their loading the ship, the winchman not having been in the employ 
or under the control of the stevedores. 


Thorne v , Heard, 1894, I. 0, 599. The defendants, first mortgagees 
of certain property, sold it under a power of sale to their solicitor S. S 
received the sale moneys and after satisfying the defendant’s mortgage, 
retained ® surplus falsely representing to the defendants that he had 
the authority of the second mortgagee, the plaintiff, to receive the same. 
S misappropriated the money and concealed his frand by continuing 
to pay the plaintiff interest on the second mortgage, as though it was still 
existing. S became bankrupt in 1892 when the fraud was discovered. 
In an action by the plaintiff against the defendants for an account of the 
gale-moneys and payment of the amount due on the second mortgage, 
Held that the plaintiff's claim was barred by the Statute of Limita- 
tions and s.8 of the Trustee Act 1888, on the ground that the canse of 
action occurred in 1878, when the defendants committed an innocent 
breach of trust in allowing S to receive the surplus moneys instead of 
handing them over to plaintiff, and not in 1892, when the plaintiff dis- 
‘covered S’s fraud, and that the defendants were not liable under the 
exception in Ñ. 8, either as having been ‘ party or privy’ to the fraud of 
S, or as having still retained the money sought to be recovered, the 
money not having been actually in their hands or under their control 
at tho commencement of the action. 


Held also that the frand of S could not be regarded as the frand 
of the defendants, t.e., a8 a frand committed by S as agent for them for 
their benefit, so as to render them responsible notwithstanding they were 
innocent of the fraud. 

in re Lands’ Allotment Co., 1894, I., Ch., 616. Directors of a com- 
pany are trustees as to moneys of the company which have come to 
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their hands or are under their control, within the meaning of the Trnstee 
Act 1888, 5, 1, sub-section 3, and therefore can under the Statute of 
frauds take advantage of the provisions in the Statute of Limitations in 
proceedings against them for misapplication of the funds of the company. 


‘In re Taylor. Taylor v. Wade, 1894, I, Ch., 671. Where a debtor 
to a testator’s estate is a specific legatee of the profits of a business re- 
presented by moneys in the hands of the executors, the executors mar 
retain such moneys as against the debt. 


Irere L’Horminier. Mounsey v. Buston, 1894, I., Ch. 675. Where 
a testamentary power of appointing the income of a personal estate was 
given by deed and subject to such appointment of the income, trusts of 
the capital were declared, held that the power extended to the capital. 


in re Bawden. National Provincial Bank of England v. Cres- 
well, Bawden v Creswell, 1894, I. Oh. 693. The principle of Greville v. 
Brown, 7 H. L, 689, whereby, under a gift of legacies followed by a 
gift of residuary real and personal estate, the legacies are held to 
be charged on the residuary real estate, is not confined to cases in which 
the residuary real and personal estates are givensogether as ‘ residue’ or 
‘the rest’ or the like. Where a testator after making specific devises 
and bequests bequeaths pecuniary legacies and then gives and devises 
all the real and personal estate not otherwise disposed of to his executor 
absolutely and the personal estate is insufficient for the payment in full 
of the debts and pecuniary legacies. 


Held that the legacies were charged on the residnary real estate 
and that the pecuniary legacies are not liable to contmbute to the debts 
but that the residuary real estate must contribute to the debts rateably 
with the specific devisees and legatees according to its full value without 
deducting the amount of the pecuniary legacies. 


Verner v. General and Commercial Investment Trust, 1894, 
2 Ch. 239. These is no law which prevents a company from sinking 
its capital, the purchase or production of a money-making property 
or undertaking and dividing the money annually yielded by it without 
preserving the capital sunk so as to be able to reproduce it intact either 
before or after the winding-up of the Company. 


Fixed capital may be sunk and lost by, a company and yet the 
excess of current receipts over current payments may be divided bnt 
floating or circulating capital must be kept up as otherwise it will 
enter into and form part of such ‘excess in which case to divide such 
excess without deducting the capital which froms part of it will be 


contrary to law, 
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: 

In re Both. Both v. Both, 1894, 2 Ch., 282. Where a testator 
gave the residue of his estate to his executors on trust to pay to his 
wife the annual income of the same during her life for her use and 
benefit and for the maintenance and education of the testator’s children 
and after her death upon trust to divide the residuary estate equally 
between all his children living at his death, held that the widow 
took the income subject to a trust for the maintenance and education 
of the children though she might have a discretion to determine which 
child required maintenance and how much should be spent for it and 
that the trust was not confined to children who were minors or 
unmarried. 

Sins v. Landray, 1894, 2 Ch., 318. Where thereis a sale by public 
auction and the property is knocked down by the auctioneer to the 
highest bidder, the auctioneer is not only the agent of the vendor but 
is also the agent of the purchaser the highest bidder; and as purchaser's 
agent he is entitled to sign in the name and on behalf of the purchaser a 
memorandum sufficient to satisfy the provisions of the Statue of Frauds 
stating the particulars of the contract. 

Jones v. Daniel, 1894, 2 Oh., 332. Where an offer to purchase 
a property was accepted by a letter which stated that it enclosed a 
contract for the purchaser's signature and such enclosure, was @ con- 
tract with usual condition of sale providing for a deposit of 10 per cent., 
fixing a date for completion and limiting the period of the vendor's 
title, held that the letters did not constitute a contract as the acceptance 
contained special terms which had not been referred to in the offer. 


MISCELLANEOUS. - 


We beg to acknowledge with thanks the receipt of the following 
legal publications :— 

The Canada Law Journal for June (in exchange). 

The Oanadian Law Times for June (tn exchange). 

The Green Bag for June (tn exchange). : 

The Western Law Times for June (tn exchange). 

The American Law Review for July and August (tn exchange). 

Review -—A treatise on the law of res judicata by Hukm Chand, 
M. A:—We have much pleasure in commending this book to the notice 
of our readers, It will prove a valuable addition to the lawyer’s shelf. 


The subject of res judifta is one that constantly comes up for dis- 
pussion before the courts of this country and a book that can throw any 
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light upon the numerous problems that arise in connection with it 
cannot fail to be of use to a practising lawyer. The research of the 
authoris highly praiseworthy. He has collected a large mass of decisions, 
Indian, English and American, bearing ou the subject. In the learning 
and comprehensiveness of the book it is much superior to Mr. Broughton’s 
which we have noticed in our pages before and to the Tagore lectures 
of Mr. Oaspersz. We might however express a wish that the author 
had digested his learning better. The book has been made unneces- 
sarily bulky by references to cases which do not advance the argu- 
ment ef the author. The book is therefcre likely to be bewildering to 
the student. If, for example, instead of devoting five pages, (vide pp. 173 
to 177) to the citation of cases on res judicata between parties on 
the same side, the author had stated the principle in a few sentences 
and referred to the cases in a foot-note, the rule of law would have been 
made more intelligible. We do not mean to deprecate the citation 
of cases which point the application of a principle in different sets of 
circumstances. But where the facts of cases are perfectly analogous, 
it is a mere waste of space to detail the facts of each case. Again, in 
dealing with res judicata as regards decisions on compromise (vide 
pp 126 to 127) cases are cited without any discussion. The author 
draws a distinction between the effect of a decreeing of the suit ou 
compromise and a dismissal of the same, holding that it will amount 
to a bar to a subsequent action in the latter case but not in the 
former. We are unable to appreciate this distinction. lt seems to 
us that a decision passed on compromise, whether it amounts to a dis- 
missal or a decreeing of the suit is res judicata, so far as regards the 
subject-matter of the suit, and the questions directly decided by the 
decree on the conpromise. lt cannot have the force of res judicata as 
regards the issues not decided, however necessary their determination 
might have been, if the suit had been tned. As regards the effect of 
a decree which is silent as to subsequent mesne profits claimed, in a 
subsequent action for the same profits, we cannot agree with the criti- 
cism of the author on the decision in Mon Mohan Sircar v. The Seoretary 
of State for India, I. L. R,17 C, 968. See the notes on Ramabhadra Rasu 
v. Jagannadha Rasu, 1. L. R, 14 M, 328 in 1 M. L. J, p. 177. We need not 
add that we do not agree with the author as to whether the decision on 
a point of law can have the force of res judicata in a subsequent ac- 
tion. There is considerable authority in support of the author’s view 
but we have given our reasons for dissenting from it olsewhere. 


The book will be chiefly valuable as a repertory of decisions, but 
the absence of a copious index is likely to place the practising lawyer at 
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considerable disadvantage, The list of addenda and corrigenda should 
have been cut down to smaller dimensions. But in spite of defects of this 
kind, we can confidently say that very few Indian publications in the 
field of law come up to the level of ability attained by the author. 

Civil Procedure Code S. 285 -—S. 285 of the Civil Procedure Code has 
been made the subject of discussion im the August number of the Bombay 
Series of the Indian Law Reports in the case of Patel Naranji Morarji v. 
Haridas Naralram J, L. R, 18 B, 458. And the learned judges, the 
Chief Justice, Sir Charles Sargent and Mr. Justice Bayley have thought 
it right to take the opportunity of expressing their opinion that the 
Civil Procedure Code shoud be amended so as to remove all doubt 
as to the proper application of sections 285 and 295 to the different cases 
which are constantly arising in practice in the execution of concurrent 
decrees, 


In the case of Bykant Nath Shaha v. Rajendro Narain Rai I. L. R, 
12 C, 383 the learned judges of the Calcutta High Court who decided 
that case doubted whether S. 285 applied to immoveable property at 
all though their decision of the case was not based on that point. 
But it is not easy to see any reason for the doubt thrown ont. 
Subsequent decisions of the several High Courts do not seem to 
give support to that view; and from the position of the section in 
Chapter XIX of the Code dealing with Execution of Decrees sub-heading 
(F) *‘ Attachment of Property” which deals with property both move- 
able and inmoveable and in which the nature of the property has beon 
specifically mentioned in those sections which deal with a particular 
kind of property and not with property generally as in this section 285, 
itis quite cloar that the section was intended by the Legislature to 
apply to property both moveable and immoveable. | 


In order to understand the other point relating to the construction 
of S. 235 itis necessary to give the words of the section which are 
“ where property not in the custody of any Court has been attached in 
execution of decrees of more courts than one, the court which shall 
receive or realize such property, and shall determine any claims thereto 
and any objection to the attachment thoreof, shall be the Court of highest 
grade, ‘or where thero is no difference in grade between such Courts 
the Court under whose deoree the property was first attached” The 
point which has given rise to difference of opinion between the several 
High Courts is whether a ‘sale of property by an inferior Court during 
the subsistence of an attachment of the same property by a superior 
Court isa nullity or not. The Allahabed and Madras High Courts, 
following tho strict lotter of the law have held that the sale under the 
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above circumstances by the inferior Court is, under the provisions of 
8. 285 of the Code, null and void. But the Calcutta- High Court has 
decided the other way. 


In the matter of the petition of Badri Prasad v. Saran Lal LL.B, 4 A, 359, 
attachments of the immoveable property of the judgment- debtor had been 
made by the subordinate judge as well as by the Munsif and notifications 
of sale issued The judgment-debtor then applied to the subordinate 
judge for a postponement of the sale and it was granted ; he madea like 
apph¢ation to the Munsif who refused to permit any further delay and 
sold the property. It was admivted that the Munsif was aware of the pro- 
-ceedings in the Subordinate Jndge’s Court. The Allahabad High Court 
held that the sale by the Munsif under the above circumstances was bad 
and set aside the sale. 


In the case of Aghore Nath v. Shama Sundari, I.L, R 5 A, 615, the 
learned judges simply followed the decision in I. L. R, 4 A, 359, without 
discussing the question at all. And from the judgment it does not 
appear whether the Munsif was aware of the attachment by the District 
J udge when the sale order was made 


The Madras High Court, in the case of Muttu Terina v. Muttu 
Ramalinga, I.L.R, 7 M, 47, does not find whether the Munsif was aware of 
the attachment of the property by the Subordinate judge yet they hold 
that the sale by the Munsif was nul! and void as against the subsequent 
sale oy the Subordinate judge. 

~- In the case of Bykant Natth Shaha v. Rajendro Narain Rat, I. L. R, 
12 C, 333, the Caloutta High Court held that the sale by the Munsif 
was’ valid sale. But the judges proceeded mainly, on the fact that 
neither the Munsif nor the parties concerned (the decree holder and 
the auction purchaser) had any knowledge of the attachment by the 
Subordinate Judge according to them the mere existence of an 
attachment by the Subordinate judge would not of itself invalidate the 
proceedings of the Munsif. The learned judges point out that the object 
of S. 285 no doubt is to prevent confusion in execution proceedings by 
providing for cei‘sin proceedings to be held by the Superior Court 
where the courts of execution are of different grades or by the first 
attaching Court where all the courts have equal jurisdiction and they 
admit that strictly speaking no such proceeding should be taken es 
under the direction of one of these two courts, 


In the case of Dwarka Nath Das, v. Banku Behari Bose in L. L R, 19 

C, 651, the learned Judges of the Oalcutta High Court without giving 

any reasons for their decision followed the decision in the above men- 

tioned case. They do not seem to have noticed that in the last case the 
5 
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learned judges relied to a very great extent on the fact of the want of 
knowledge on the part of the Munsif of the existence of the attachment 
by the superior court. 


From the two cases quoted it cannot be doubted that there has been 
a difference of opinion as to the proper construction of the 5. 285 The 
decisions of the Allahabad and Madras High Courts inflict great hard- 
ship on the purchasers at the sale by the Munsiff and the Calcutta High 
Court has been more fair towards the» purchasers. „And it is for 
this reason apparently the learned judges of the Bombay High Court 
followed the Calcntta High Court decisions in their judgment in the 
case under discussion in which they throw oat the suggestion for 
amending the section. It'is no doubt a matter of some importance and 
it is desirable that the Legislature should make its intentions more 
clear S. 0. Biswas. 

Right of a solicitor to retire from a case:—Of late several cases of 
importance to solicitors have been decided by the Court of Appeal, but 
probably the most interestiug was that in which it was held that the 
right of a solicitor to sue for his costs is lost, if in a common law action 
he throws up the case without reasonable cause. On the one hand ıb 
may be said that, the client having the right to change solicitors, there 
should be a correlative right on the part of the solicitor to leave his 
client, of course on reasonable notice ; on the other hand it would seen 
a hardship on the client if, having instructed a skilled person in the 
facts of the case, he should be driven to give his instructions over again 
to another, perhaps being obliged to do this three or four times during 
the course of the action. The simple point for determination is the exact 
contract entered into by a solicitor with his client. 


It seems strange that such a matter should have been left to be 
argued before a modern court. In fact, the point seems to have been 
decided beyond all reasonable doubt in the early part of the century. 
For instance, in Uresswell v. Byron, 14 V., 271, Lord Eldon is reported 
to have said, ‘ The Court of Common Pleas, when I was there, held that 
an attorney, having quitted his client before trial, could not bring an 
action for his bill.’ Some later authorities seem to point the other way, 
though the attempt to found an argument upon them was never really 
successful; such cases are Harris v. Osborne, 3 L. J. Ex., 182; 2 O. 
and M., 629; Vansandon v Browne, 2 L. J. ©. P. 34; 9 Bing, 402. 
In the first of these it was settled only that the contract between 
attorney and client was to carry on the suit to its termination, determi- 
nable by the attorney on reasonable notice only ; this somewhat differs 
from the proposition that provided he give reasonable notice, he may 
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abandon the client without reasonable ground, So far the law seems to 
have been clear, but the late Master of the Rolls,‘in the case of In re 
Hall and Barker, 47 L. J. Ch, 621, L. R, 9 Ch. D, 588, did some- 
thing to unsettle the law, and to make it possible to suggest that the 
formar rule no longer held good The headnote to that case is as fol- 
lows: ‘The old rule of common law that the retainer of a Solicitor for 
a particilar business is a retainer for the purpose of carrying through 
that business toa conclusion, and that until that conclusion he has 
no right of action against his client, is founded on the principle of 
entirety of contract, and is not to be extended to the case where a 
solicitor undertakes a business of a complicated nature—e. g , the admin- 
istration of an estate; in such case the solicitor’s bill of costs for 
carrying such business through is not necessarily to be treated as one 
bill.’ But it is the terms of the judgment which throw doubt upon the 
correctness of the old decision as applied to modern litigation. 


A case of considerable importance in this connection came before 
the tribunals last year—viz, In re Romeo and Haslam, 62 L, J. 
Q B., 610; L. R. (1893), 2 Q. B., 286. The exact point now being dealt 
with was not raised, but in the course of his judgment Lord Feher said - 
‘if a solicitor undertakes to carry through a particular legal transaction, 
the law says he cannot send in to his client a final bill until that transac- 
tion is completed. I take it that that principle of law has been acted 
upon, and is the same in courts both of law and equity; bubin the 
courts of equity, where the transaction was such that it could be 
divided into several stages, the court treated certain stages in the 
suit as completed, although the whole suit had not been carried to 
a conclusion.” And Lord Justice Bowen after enunciating, with ap- 
proval, the old common law rule, said that In re Hall and Barker 
showed that if would not apply to all equity matters. Lord Justice Kay 
said, ‘if the matter in respect of which the solicitor is retained be a 
simple matter, then, prima facte, the contract with the solicitor is an 
entire contract, and he is not entitled to send in his bill of costs to his 
client and insist upon payment until that matter has been concluded ; 
but where the matter is of a complicated character, and involves, for 
Instance, considerable outlay, then it is very difficult to apply a principle 
of that sort to matters on either the Chancery or common law side, or in 
arbitration, or in bankruptcy, or winding-up proceedings, where it may 
be unreasonable to say that the solicitor is to have no remedy for his 
costs, or to any part of them, until the matter in question has been con- 
cluded.’ And the question remained in this state until May of the 
present year, when Underwood, Son and Piper v. Lewis, L. R. (1894), 
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2 Q. B, 306, came up to the Court of Appeal. It was then dicided that 
the old cases were still correct, so’far, at any rate, as, they relate to 
actions of a common law character. The contract of a solicitor who 
accepts a retainer in acommon law, action was declared to be an entire 
contract to conduct the case of the client until the completion of the 
action ; and it was so held that he is not entitled without good cãuge, to: 
decline to act further in the action for him, and thereupon to sue for 
costs in respect of the previous conduct of the client’s case. Good cause is 
a matter for determination in each case, but refusal of aclient to supply 
funds requisite for the carrying on of the action is good cause. fA soli- 
citor,’ said Lord Esher, ‘cannot reasonably be expected to disburse out 
of his own pocket money which he may be unable to get back from his 
client or the other side, or which, at any rate, he may be kept ont of for | 
n long time.’ But even if there be good cause for retiring, the solicitor 
nust give the client a reasonable notice before he withdraws from the 
action. The result is that In re Halland Barker, so far as it throws 
any doubt on this proposition, is overruled ; though its application to a 
certain class of Chancery proceeding is by no means interfered with.— 
The Law Journal. 


Divorce tn America :—In your column recently I saw an account of 
an action for divorce brought by a husband in one of the state Courts on 
the ground that his wife bleached her hair. This may sound like a joke 
to most English readers, but the cause of action is not more trivial thau 
many other causes for which divorce is granted in this country. The 
states vary greatly in their divorce systems. In South Carolina no 

divorce is granted for any cause ; in New York no absolute divorce except 
for adultery ; in all the other states there are from two to eight statutory 
grounds, a few of the states even authorising divorce for any cause that 
may seem sufficient to the Court. For example; ‘ungovernable temper,’ 
in Kentucky; ‘ habitual indulgence in violent and ungovernable temper’ 
in Florida; ‘cruel treatment, outrages, or excesses such as to render 
their living together insupportable,’ in Arkansas, Kentucky, Louisiana, 
Missouri, Tennessee and Texas; ‘such indignities as render life burden. 
some,’ in Oregon, Pennsylvania, Washington Territory, and Wyoming ; 
‘husband notoriously immoral before marriage, unknown to wife’ in 
West Virginia; ‘fugitive from Justice’ in Virginia; ‘gross misbehaviour 
or wickedness,’ in Rhode Island; ‘any gross neglect of duty,’ in Kansag 
and Ohio; ‘attempt on life,’ in Illinois; ‘refusal of wife to remove into 
the state,’ in Tennessee; ‘three years with any religious society that 
believes marriage unlawful,’ in Massachusetts; ‘joining any religious 
rect that believes marriage unlawful, and refusing tocohabit six months, 
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in New Hampshire; ‘parties cannot live in peace and union,’ in Utah ; 
‘settled aversion which tends to destroy all peace and happiness,’ in 
Kentucky. In several states divorce is granted fora single act of 
‘ cruelty, even for a single false accusation of unchastity, as in Kansas, 
Texas, Montena, Michigan, and Nevada. Of 328,716 abselute divorces 
' granted inthe United states between 1867 and 1886, 65 percent. were 
granted to wives; 6,122 husbands obtained divorces on account of the 
cruelty of their wives! To illustrate the laxity with which the divorces are 
granted by the Courts I have culled the following from the Government 
records of strange or trifling causes for which dissolution of marriage 
has been granted here: Wife got divorce because husband keeps a 
saloon, and keeps his wife awake by talking; does not wash himself; 
has accused his wife’s sister of stealing; does not speak to his wife for 
months at a time; made her climb a ladder to drive nails, and ‘ lassoed’ 
her on her way down; abused her for having two teeth ‘pulled ”; makes 
- her drop on her knees and imitate a dog when he cries, ‘ Down, charge.” 
makes her black his boots ; treats her as a child ; enlisted in the navy: 
importuned her to deed him her property ; quotes scripture about wives 
obeying their husbands ; threw her ‘little curly dog into the fire, and 
then I broke down’; has never offered to take me out riding’; will not 
work except on Sundays; hard work and poor fare ; husband got divorce 
because wife refused to cook, and never sewed on his buttons; pulled 
him out of bed by his whiskers; called him ‘a good-for-nothing vaga- 
bond’; goes gadding, and makes him cook his own supper; took all the 
covering off the bed, leaving him to shiver till morning; keeps him 
awake nights trying to get him to convey his property to her; would 
not walk with him on Sunday, and ‘ heaved’ a teapot at him and pulled 
out-his hair (tuft marked ‘ Exhibit A’); evinced a hasty temper; shot 
an old sweetheart; on the bridal tour fell in love with a German; made 
him eat at a restaurant under threat of her brothers thrashing him. 
These are all cases derived from Government statistics, as reported by 
Mr. Carroll D. Wright, officially commissioned to report to Congress on 
the subject. You will see that the husband who felt outraged because 
his wife bleached her hair is not without encouraging precedents.—The 
Law Journal, l 

Law Inbraries in the United States ;—A recent Government publica- 
tion (Bureau of Education circular of Information No. 7) gives some 
interesting statistics of publio libraries in the United States and Canada, 
collected by Weston Flint, statistician of the Bureau. From this 
circular we derive some figures regarding law libraries. 

There is no indication as to how many of the 659,843 books and 
210,000 pamphlets in the Library of Congress are law books, but we 
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believe there are between 50,000 and 60,000. The largest distinctively 
law library in the list is that of New York state, at Albany, credited 
with 45,982 books and 22,761 pamphlets ; next come the two large libra- 
ries of the Law Institute and the Bax Association in New York City, 
each containing over 40,000 volums. Thore are no others mentioned as 
having over 30,000 volumes, except the San. Francisco Law Library, 
with 31,000 volums. Next in order come the Library of the Harvard 
Law School, with 28,157 volums; the Social Law Library of Boston 
and the Philadelphia Law Association Inbrary, with 25,000 volumes 
each; the Chicago Law Institute, with 24,618; the Department of 
Justice at Washington, with 21,000; and the Minnesota State Law 
Library at St. Paul, with 20,679. Doubtless some of the other State 
dibraries belong}in this class, although no special record is made in the 
table of the number of law books contained in them. Thus, the Georgia 
Supreme Court Library has, we believe, about 25,000 volumes of law 
books; the Wisconsin State Library, 23,0U0; and probably Pennsylvania, 
California, Michigan, Maryland, and Louisiana have each upwards of 
20,000. The Law Library of Columbia College contains about 25,000 
volumes, and that of Cornell University about 23,000. The latter was 
recently brought up to the front rank by the generous gift of the widow 
and daughter of the late Judge Boardman, who purchased the famous 
library of the late Nathaniel O, Moak, probably the most complete 
private law library in the country. 


About 20 libraries are given as containing between 10,000 and 
20,000 volumes, being, in the order of their ‘size, the St. Louis Bar 
Library, Alabama State Library, Indiana State Library, Oincinn;.ti Law 
Library, Allegheny County (Pa.) Law Library, Ohio State Library, 
Brooklyn and Syracuse Judicial Libraries, Equitable Life Insurance 
Building, New York City, Rochester Judicial Library, Rhode Island 
State Library, Memphis Bar Library, Illinois Supreme Court Library at 
Mount Vernon, San Francisco Law Library, Cleveland Bar Library, 
Texas Supreme Court Library, Southern Pacific Law Library at San 
Francisco, Virginia State Library, North Carolina State Library. To 
this list, again, should be addéd the Ohio State Library, with 15,000 
volumes, and probably also the Stato Libraries of Kansas, Nebraska, 
Vermont, Kentucky. New Jersey, Tennessee, New Hampshire, and 
Nevada: also the Library of the Michigan University Law School, 
containing about 11,000 volumes.— The Law book News, 
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* HINDU LAW—RIGHT TO ACCOUNT IN A 
JOINT FAMILY. 


The constitution of a Joint Hindu Family especially under the 
law of the Mitakshara is so peculiar, that it is difficult to find any 
exact counterpart of it in any of the forms of joint tenure of pro- 
perty familiar to us in the English law. It presents points of 
similarity to several of these modes of holding property, but the 
points of difference are equally, if not more, conspicuous. A joint 
Hindu family may in some respects be compared to a joint tenancy, 
a partnership, or a corporation, but there are other respects in 
which it differs from them largely. Great care will have to be used 
before any safe inferences can be drawn from any partial analogies 
which may exist between these jural relations. Under what circum- 
stances a managing member of a joint Hindu family is liable to an 
account at the instance of the other members is a matter which 
cannot be solved by considerations derived from any one of such 
analog .es. The authorities upon this subject are scanty and diver- 
gent, and it is by no means easy to extract from them a clear and 
definite answer to all the various questions which may arise in con- 
nection with ıt. 


We may first consider the question whether and when, a suit 
for an account merely will lie against the manager of a joint family 
at the instance of the other members. Whether an account cannot 
be claimed in a suit for partition is another matter which we shall 
presently consider. Is a member of the family entitled to sue for 
an account, merely with a view of obtaining information as to the 
way in which the family affairs have been managed, without seeking 
for further relief, or for an account with the object of ascertaining 
his share of the profits and carrying if over to his separate account ? 
Mr. Mayne seems to think that while a suit would not lio for the 
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latter purpose, it would for the formerand he approves of the decision 
of the Full Bench in Abhaychandra Roy Ohowdhry v. Pyarvmohun 
Gaho, (5 B. L. R,847). Mr. Mayne has very clearly pointed out that 
to allow a suit for an account with the object of carrying over a share 
of the profits to a separate account would be altogether inconsistent 
with the conception of a joint family and would practically destroy 
the union of the family, wlile keeping up the bare semblance of it. 
(Hindu Law 8.272). Agreeing as we do in his remarks, it 1s unneces- 
sary for us to say anything further on the subject. But we feel crave 
doubts as to whether a suit for an account should be allowed merely 
for the purpose of obtaining information as to the mode of manage- 
ment. InSreemutty Soorjeemoney Dossee v. Denobundoo Mullick (6 M. 
I. A, 526, at 540), the Supreme Court of Bengal laid down that the . 
right to demand an account was incident to the right to partition and 
that the lability to account could only be enforced upon a partition. . 
In Ohuckun Dall Singh v. Poran Chunder Singh (9 W. R, 488), the 
suit was brought for an account of property for a period of 36 years, 
during which the plaintiff and his brother the defendant had been 
living in commensality and enjoying the property jointly, and for 
the recovery of his share of the income. The plaintiff and his 
brother had already prior to the suit divided the real properties 
belonging to the family. Mr. Justice Phear pointed out that so long 
as the members who have what may be termed vested interests in 
the property, choose to continue in a state of commensality and 
in joint enjoyment of the profits of the property, they cannot be 
said to possess individually any several proprietary right other than 
the right to call for partitiou—a right which they may alien. Every 
adult member of an undivided Hindu family living in commensality 
with the manager must be taken as between himself and the manager 
to bea participator in and authorizer of, all that is from time to time 
done in the management of the joint property, to this extent, that he 
cannot withont further cause call the manager to account for it. 
Where however one of the coparceners was a minor, Mr. Justice 
Phear thought that the manager must be considered to occupy a 
fiduciary relation to him and therefore accountable for his manage- 
ment during the period of minority. In the -particular case before 
him the learned judge held that even the right to call for an account 
‘during the period of the plaintiff’s minority must be deemed to have 
boon forfeited by laches, In Nowlaso Kooeres v. Lalljee Modi, 
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(22 W. R, 202) an observation was made that a suit for an account of 
joint family property would lie. The question was raised before 
Mr. Justice Markby in Ranganmani Dasi v. Kasinath Dutt, (3 B.L,R, 
O. ©., 1) and it was held that the manager was not liable to account, 
even though one of the members of the family was a minor. This 
decision led to a reference to the Full Benchin Abhaychandra Roy 
Ohowdhry Gaho, v. Pyarimohun, in 5 B.L.R, 347 iu which it was held 
that a manager of a joint Hindu family is bound to render an account 
of his, management to his co-sharers, and is liable to a suit if he re- 
fuses to do so, whether the parties suing were minors or adults during 
the period for which the account is asked. lt was explained by Sir 
Richard Couch that the principle upon which the right to call for 
an account rests is not the existence of a direct agency or partner- 
ship where the managing partner may be considered as the agent 
for his copartners, but that it depended upon the right which the 
members of @ joint family have to a share of the property and 
that where there is a joint interest in property, and one party 
receives all the profits, he is bownd to account to the other 
parties, who have an interest in it, for the profits of their respec- 
tive shares, after making just deductions. This decision must 
be taken as having established it as law in Bengal that a suit 
for ai account without any claim for partition would be main- 
tainable by a member of a joint-family. But as Mr. Mayne 
points out, it is difficult to understand the frame-work of the suil. 
What was claimed was apparently a right to have the amount ascer- 
tained upon the taking of the accounts to represent the plain- 
tiff’s share of the income carried over to his separate credit. Some 
of the remarks of Couch, O. J., and the comparison he makes | 
between joint-tenants and the members of a Hindu family also lend 
support to the view that in his opinion such a claim should be 
recognised. ‘The recognition of the claim would be utterly in- 
consistent with the idea of a joint family. All saving and increase 
of the family funds would be impossible and whether the share of 
the income thus carried over to the separate credit of a member be 
treated as separate property, or as the joint property of the family 
we are equally landed in absurdity. This view has been so effec- 
tively disposed of by Mr. Mayne that it is unnecessary to say any- 
thing further on the matter than that Sir Richard Couch’s remarks 
are based upon the very incomplete analogy between a joint family 
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and joint-tenants. Until partition, not merely isa member of a 
joint family not entitled to predicate of the corpus of the pro- 
perty that any particular portion of if is his, but he is also not 
entitled to predicate of the income that any portion of it should 
be his, (Per Lord Westbury in Appovier v. Ramasubbier 11 M. I. A, 
75). The fact that inequalities of past enjoyment are not to 
be taken into account at a partition shows that until partition, 
the members are not entitled to particular shares of the income and 
that the income must be deemed to belong to the family as a whole. 
If any portion of the family income has been saved, the mem- 
bers are of course entitled to a share in the savings al the time of 
` division as part of the partible property irrespective of inequal- 
ties of past enjoyment. But if the income has been all consumed 
for family purposes, any one member cannot claim to ‘recover 
from the others the difference between his own individual consump- 
tion and his share of the family income. 


Tf a suit for accouns cannot be maintained for the purpose of 
carrying over a share of the income to a separate account, is there 
any necessity for allowing it where there is no prayer for partition ? 
As incidental to a suit for partition, a member of the family should 
certainly have a right to call for an account for the purpose of 
ascertaining what funds aro available for partition. But to allow 
a suit for an account simply because a member wants to know how 
the family is being managed and when, being in a position to sue for 
partition he does not choose to do so, would enable the junior mem- 
bers to harass the manager, would lead to a multiplicity of suits and 
would be opposed to tho principles on which the courts interfere in 
such matters. | 

In the case of partnerships at will to which a joint family beara 
some resemblance, the courts do not ordinarily entertain a suit for 
an account, unless there is a prayer for dissolution of the partner- 
ship also (Lindley on partnership, p. 495). Exceptions have no 
doubt been admitted in recent times, but the rule will be followed 
in the absence of any special reasons to depart from it. The same 
principle which anderlies this role underlies also the provision in 
the Civil Procedure Code that a suit should include the whole of the 
claim which the plaintiff is entitled to make in respect of a cause 
of action. Suppose a Hindu is excluded from the joint family and 
the manager refuses to maintain him, is he competent to bring a 
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suit for maintenance against the manager? If he is not, is it not 
because he ought to claim the higher relief of partition to which he 
is entitled (Himmat Singh v. Ganpat Singh 12 B. H.C, 94)? A 
claim to maintenance under these circumstances is far more urgent 
than a claim to an account, and if the former cannot be recognised, 
there is no reason why the latter should be allowed. It may be 
said that a denial of a suit for an account would put it in the power 
of a high-handed manager to drive his coparceners to a suit for 
partition by his own misconduct in refusing to render accounts. 
But tho same arguinent has been held not sufficiently strong to 
prevail in the case of a suit for maintenance, and we see no reason 
therefore why it should be allowed in the case of a suit for an 
account. 


The Bombay High Court is inclined to take the same view as 
ourselves regarding the competency of a suit for account. In 
Meghasham v, Vithalrao (Reported in West and Buhler’s Diyest of 
Hindn Law 2nd Edn. p 765) Mr. Justice West observed that the 
managor is not a trustee required, as in ordinary cases of trusteeship, 
to keep accounts of his own expenditure, or of that of the ordinary 
members, or of supplies taken out of the common stock. The 
remedy for his misconduct is his deposition, or partition in which 
an adequate account can in general be taken. 


We have now to consider what is the nature of the account to 
which a member seeking partition is entitled as incidental to the 
principal claim. ‘he nature of the account to be rendered by the 
manager will depend upon a variety of circumstances. It will 
depend upon the conduct of the manager and the other members, 
the nature of the property and the circumstances of the family 
(per Saryent, C. J., in Damodardas Maneklal v, Utiamram Maneklal 
I. L. R., 17 B, 271) Infancy, complete exclusion from the family 
property, partial exclusion from it, and voluntary leaving of the 
family residence by a member are all matters which may affect the 
liability to account in different degrees. 


Where a member of a Hindu family seeks partition within a 
reasonable time after attaining majority, he would be entitled to 
an account of the management during Ins infancy. The presump- 
tion which would arise in the case of an adult living in commen- 
sality with the manager, that he has impliedly authorised the act of 
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the manager, cannotbe drawn in the case of an infant who by reason 
of his age is unable to protect his interests (Chuckhan v. Poran 9 
W. R, 483; Abhaychandra Roy Chowdhry v. Pyarimohun Gaho, 5 
B.L.R, 347; West and Buhler’s Hindulaw 2nd edition, p.767.) When 
a person 1s competent to take caro of his interests and has had oppor- 
tunities and facilities for doing so, the fact of his acquiescence in the 
management woald lead to the inference that the management has 
been proper and satisfactory, and the courts would decline to order 
an account of past transactions. But as such an inference gannot 
be drawn in the case of an infant, he can, after he comes of age; 
demand an account, unless he has by subsequent laches or other 
circumstances disentitled himself to it (Chuckun Lall Singh v. Poran 
Singh, 9 W. R, 483). 

In Krishna v. Subbanna, (I. L. R, 7 M, 564) it was held by 
the Madras High Court that the principle of non-accountability 
‘could not be applied in the case of an infant member who had been 
excluded by the manager from the family house and from enjoy- 
ment of the property. The liability of the manager is rested 
by the learned judges as much on the ground of the plaintiff’s 
infancy, as on the ground of his exclusion. In Damodardas Manek 
Lal v. Utiamram Manek Lal, (I. L. R,17 B, 271. at p. 279) it was 
stated by Sir Charles Sargent, C. J, that it had never been said that 
members who were minors during the management could not ask 
for an account, and as they could not be taken to have consented to 
the management, he held that they were entitled when they attained 
their majority, to hold the manager liable, not only for acts amount- 
ing to fraud, but also where the management had been grossly 
negligent and prejudicial to their interests. There is however a 
difference to be observed between the case of afather managing on 
behalf of his infant son and any other coparcener managing on 
behalf of his infant coparceners. It would be unreasonable that 
the birth of a son should immediately impose on the father the 
necessity of recording every item of income and expenditure (West 
and Bahler’s Hindu law 2nd edition, pp. 767 and 768). It would be 
highly incongruous, if while a son is bonnd to pay all his father’s 
debt of a non-immoral character which have resulted from father’s 
extravagance, he can claim an account from his father of the 
management of the estate during his infancy and hold the father 
liable for any acts of gross extravagance. In Ramanna v. Venkata, 
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(I. L. R, 11 M, 246) the Madras High Court expressed the opinion 
that a father was not liable to be called upon to account for the 
income of the family property during coparcenary, not because he 
has an absolute disposing power either over the family property, 
or its income, but becaue its presumed from the continuance of 
the coparcenary, that the expenditure has been acquiesced in by 
the coparcener. 


Where a coparcener has been totally excluded by the manager 
from the family house and property, it is obvious that there can be 
no implication of acquiescence in the management and that it would 
be inequitable to refuse an account of the management during the 
period of exclusion (Konerrav v. Gurrav, I. L. R, 5 B, 089). 


It may sometimes happen that some portion of the property is 
enjoyed by one member and the remaining portion by the other 
member. In such cages unless there is a great disparity between 
the properties in the enjeyment of the several members, no account 
will be ordered and where it is ordered, the court will call upon 
both the parties to render an account of tho properties in their 
respective possession. If one of the parties cannot render an 
account of the property iu his possession, he will not be entitled to 
claim an account from the other party. In Konerrav v. Gurrav, 
(I. L. R, 5 B, 589) the defendants were in possession of the greater 
part of the immoveable property, but a money-lending business of 
the value of Rs. 25,000 fell into the hands of the plaintiff. Thé 
plaintiffs had beén living on their trade, and the defendants on the - 
land. The court refused to order an account holding that tho 
taking of an account would be most difficult and unsatisfactory and 
that im the absence of satisfactory accounts from the plaintiffs, it 
would be inequitable to make an one-sided order as to account. 


Where the members of the family do not live in commensality 
and while a portion of the property is enjoyed in common, the 
remainder is held exclusively by.the manager or some other member, 
the latter may properly be called upou to give an account of the 
managment of the portion exclusively held. 


Where a member is not excluded from any portion of the 
family property, but voluntarily leaves the family residence and 
lives elsewhere for reasons of his own, and under circumstances 
which do not imply any mutual arrangement, the question whether 
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the manager should be compelled to account is more difficult to 
answer. On the one hand, it may be said that he cannot be taken to 
have consented to individual acts of management, of which he was 
in all probability wholly ignorant. On theother hand,it may be urged 
that he must be deemed to have acquiesced inthe management gens- 
rally and that in the absence of exclusion or other miscondnet on the 
part of the manager, the latter ought not to be rendered hable to an 
account. The opinion of the Madras High Court seems to be correct, 
that if an adult member is not excluded, butchoosesto live apayt from 
the manager, as he has not chosen to enforce partition, 1t may be very 
reasonable that, apart from the consideration of frand or misappro- 
priation by the manager, the principle of non-accountability should 
be applied to him (Krishna v. Subbanna,I.L.R.,7 M, 564). In cases 
other than those we have mentioned the general rule has been stated 
to be that a Hindu coparcener seeking partition cannot demand an 
account of past income or past trangactious, but only a division of the 
family property actually existing at the date of partition (Konerrav v. 
Gurrav, L.-L. R., 5 B, 589 at p. 595 ; Lakshman Dada Niak v. Rama- 
chandra Dada Naik, I. L. R, 1 B, 561; J ugmohan Das Mangaldas v. 
Sir Manguldas Nathubhoy, I. L. R, 10 B, 529 at p. 561). The same 
principle has been applied to the case of family trades also carried on 
by Hiudu joint familhes (Samalbhat Nathubai v. Someshwar, L L. R, 
ó B, 38). What is meant however when it is said that no account of 
past income or transactions canbe claimed is, that such an account 
cannot be claimed for the purpose of making the manager recoup any 
sum spent by him bona fide. A liability to recoup can arise only 
where fraud, misappropriation or gross and reckless waste can bepro- 
ved. As well expressed by Mr. Justice Westin Meghashamv. Vithalrao, 
the adult member of a family who sees a way opening for opulence 
cannot easily free himself from the embarrassment of minor members 
entitled to share his gains, and the same closeness of connexion which 
makes them sharers of his gains makes them sharers also in the losses 
occasioned by his indiscretions, so long as these do not proceed to an 
outrageous length (W & B, H., L. p. 768). But an account of past in- 
come or dealings may be ordered for the purpose of ascertaining 
the property actually available for partition at the date of suit 
(Jugmohun Das Mangaldas v. Str Mangaldas Nathubhoy. It can- 
not be said that the other members are bound to accept the ipse 
digit of the manager as to what property is subject to partition 
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(Damodardas Manek Lal v. Uttamram Manek Dal). In the absence 
of evidence however, the presumption will be, that the property for 
partition is such as it exists at the time of partition (West and 
Buhler’s Hindu law 2nd edition, p. 769; Damordas Manek Lal v. 
Uttamram Manek Lal, I. L. R, 17 B, 271, at p. 279). 


The only question remaining to be considered is, whether a 
member of a Hindu family has a right to account at the time of 
partition in the sense that ho can call for a share of past profits 
from the manager. The ordinary rule is that in a partition suit 
relating to an ordinary joint family mesne profits are not recover- 
able, as pointed out by the Privy Council in Shankar Baksh v. 
Hardeo Baksh (I. L. R, 16 C, 397, at p.412). By an ordinary joint 
family we think their Lordships intend to refer to the case of a family 
the members of which are living in commensality, or at any rate, a 
family in which there is no total exclusion of any member by the man- 
ager. In the case of such families where the enjoyment of what 1s in 
common may have been unequal, that of some having been greater 
than that of others, the shares upon a division are still to be the same, 
the law taking no account of greater or less expenditure, unless the 
difference be such as to exclude all idea of proportion, the object 
cutirely selfish, or the circumstances of a kind to impute fraud 
(Lakshman Dada Naik v. Ramachandra Dada Natik, I.L. R, 1 B, 
561). The presumption in regard to thə profits would be that 
they have been either applied for the family benefit or added to the 
family property, and there can therefore be no claim for profits as 
distinct from the claim to divide the property in existence at the 
date of the partition. Where there is a total exclusion of a member 
by the manager, it would be inequitable to allow the latter to appro- 
priate all the profits to his own use leaving nothing to the other 
member for the satisfaction of his needs. Though until actual 
partition or the institution of a suit for partition, the members are 
not entitled to specific shares and cannot complain of inequality of 
expenditure, they havo alla right to be maintained and if this 
vight is infringed by exclusion, equity demands that the sum 
required or spent for their maintenance should be first paid out of 
the family funds, before a division of the property 1s made, In 
practice the courts do not inquire what sum of money would be 
required forthe maintenance of any excluded member, but assume 
as a rough and ready working principle that the a of all the 
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members are equal and that the profits must be divided equally. 
This principle however will be departed from, where it can be 
clearly shewn that there are exceptional circumstances entitling a 
member to æ larger allowance than others. Suppose that after. the 
exclusion of a member, a managing or other member has to 
celebrate the marriage or marriages of his daughter or daughters, 
and that he defrays the expenses outof the family funds. We do 
not think that the excluded member can at the time of partition 
claim his share of the profits free of this extraordinary expexditure 
(West and Buhler’s Digest of Hindu Law 2nd Ed., pp. 821 and 822). 
Such expenditure being expenditure which the family is bound to 
make, the application of the profits to this purpose will be held to 
be an application for the benefit of the joint family (Appa Rao v. 
Tke Court of Wards, I. L. R, 5 M, 286, at p. 288). 


Where there has been no total exclusion of a member from the 
family, but different members bave been in possession of different 
portions of the family property, the liability to mesne profits will 
depend upon the same principles which govern the liability to 
an account of past dealings. Similarly, where a member of tho 
family voluntarily leaves it and lives separate, he is not entitled 
to mesne profits, any more than he is entitled to an account of 
past dealings, unless he can shew that the separation was by mutual 
consent and arrangement. In the somewhat analogous case of main- 
. tenance, it has been recently held by the Madras High Court that 
in the absence of proof of a wrongful withholding, arrears’ cannot 
be claimed (Mallikarjuna v. Durga, I. L. R, 17 M, 462). 


The infancy of a member is by itself no ground for a claim to 
mesno profits, altLough it isa ground for an account. As regards the 
liability of a father for mesne profits itwas observed by Holloway, J., 
in Tarachand v. Reeb Lam, 8 M. H. C. R, 177 that he was not pre- 
pared to say that there was such a legal obligation to frugality 
as could be enforced by rendering the father liable for all sums 
which the court might think to have been unreasonably expended 
from the date of his coming into possession until the date of parti- 
tion. He wenton to state that “the passage in the Mitakshara 
stating the right of the sons to prohibit excessive expenditure, by 
no meaus involves the logical consequence, that, if that right of pro- 
hibition has. not been, op from the non-age of the sons could not 


PART IX. | THE MADRAS LAW JOURNAL. j 265 


have been exercised, there would be, after the lapse of any period 
how long soever, a right of restitution. It may be said that the 
case of a minor requires different consideration ; the law counter- 
balances his disabilities with so many privileges and it may well 
be that he would be entitled to restitution, although a son of fall 
age would not be. It may also be that the absence of the power 
of interposition would be a loss attendant upon his disability from 
which no law could relieve him.” 


Where some of the properties belonging to a family have been 
divided and the other properties remain joint, it is not easy to 
determine whether a right to account or mesne profits should be 
recognized, and if so, under what circumstances. We apprehend 
that the solution will depend upon whether the properties divided are 
sufficient to enable the sharers to meet their reasonable expenses 
of living out of the shares allotted to them. If the members can 
meet all fair wants out of their own shares in the divided proper- 
ties, no one member, whether manager or not, should be allowed to 
draw upon the income of the common properties in the absence of 
any legal necessity, and if he does, the inequality in enjoyment 
ought to be redressed by an award of mesne profits. If on the 
other hand the properties divided are insignificant and insufficient 
to enable the members to live upon their shares, the rights of the 
members to account or mesne profits must be determined in the 
same way, as if it had been the case of an ordinary joint-family. In 
this case the family-may be said to be practically undivided, while 
in the former it may be said to practically divided. 


The period for which mesne profits may be claimed is not 
necessarily confined to three years before suit, though there are some 
cases in which this view seems to have been taken. But as was pointed 
out by the Judical Committee in Pirthee Pal v. Jowahir Singh 
(I. L. R, 14 C, 498 at p. 509) in reference to the provisions of the 
Civil Procedure Code relating to mesne profits, the claim of a Hindu 
for an account of the proceeds of the family estate is not strictly 
a claim for mesne profits. The provisions of the Civil Procedure 
Code and the Limitation act relating to mesne profits are appli- 
cable to suits for land or other property in which the plaintiff has 
a specific interest, and not to a suit for partition in which the plain- 
tiff has no specific interest until decree. Their Lordships thought 
it would be preposterous to allege that a plaintiff in a partition suit 
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could only recover three years’ profits. In Raja Venkata Row v. 
The Oourt of Warde (I. L. R.,2 M, 128 at p. 187) the Privy Council 
awarded mesne profits from the date of dispossession. In Appa 
Row v. The Court of Wards (I. L. R., 5 M, 236) the Privy Council 
laid down that mesne profits from the date of dispossession should 
be awarded, provided that the plaintiff did not recover mesne 
profits for a period exceeding three years next before the com- 
_ mencement of the suit. This decision however seems to be incon- 
sistent with the later decision in Pirthee Pal v. Jowahw Singh and 
does not discuss the point. 


The language of Article 109 of the Limitation Act does not 
fairly cover the case of » Hindn claiming mesne profits in a Mitak- 
shara family. It provides three years for the recovery of profits 
of immoveable propertybelonging to the plaintiff which have been 
wrongfully received by the defendant. It cannot be said that the 
receipt of the profits by the managing member is wrongful. 
What is wrongful is the refusal to allow any portion for the other 
members out of the income received. Again, the words “ immovo- 
able property belonging to the plaintiff” suggest rather the ordinary 
case in which a person owns some definite interest in immoveable 
property and seems inapplicable to the case of property owned by a 
Mitakshara family. There is thus no reason why mesne profits 
should not be claimed for any leugth of time, provided that the 
suit for partition to which it is ancillary is nob barred. 





EFFECT OF NON-JOINDER OF PARTIES IN ` 
: MORTGAGE SUITS. 


In this article I propose to discuss the question as to the 
effect of non-joinder of parties in a mortgage suit, upon the ri ghts 
of the varlous persons interested in the mortgaged property. 
- fection 85 of the Transfer of Property Act which deals with the 
joinder of parties to a mortgage suit requires that all persons 
interested iu the property must be impleaded therein. The section 
does not say any thing as to the effect of non-compliance with its 
provisions. Is the defect under any circumstances fatal to the 
suit, and if so, is the defect to affect the suit only so long as it does 
not ripen into a decree, or isit to extend further, rendering 
null and void the decree passed and all proceedings such as 
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sale, delivery &c., that may be taken in pursuance of the decree ? 
_ Again what is the effect of a mortgage decree or of any pro- 
ceedings thereunder, as against the rights and interests in the 
property moitgaged, of persons who were not made parties to the 
mortgage suit? The section itself does not contain any express 
answers to ihese questions and we have to deduce the answers 
from a consideration of the scope and object of the section aud 
the language employed. 


`~ Set me first consider as a matter of general Jaw what the effect 
of non-joinder of parties is. On principle, joinder of the necessary 
parties is at best only a processual requisite to the proper framing 
of a suit. Non-joinder cannot affect the validity of the decree that 
“may be passed or of any proceedings that may be taken in execution 
of the decree. It cannot, so far as the parties to the suit are 
concerned, diminish the binding character of the adjudication 
made by the court. The provisions as to. joinder and non-joinder 
of parties to a suit, contained in the Code of Civil Procedure seem 
to proceed upon the same view. S. 42 provides that every suit shall 
be so framed as to afford ground for a final decision upon the subjects 
in dispute and so as to prevent further litigation concerning them. 
The combined effect of Ss. 26 and 28 is that every person who is in- 
terested in the subject matter of a suit should be impleaded therein 
either as plaintiff or as defendant, and that judgment may be given 
in favour of one or more of the plaintiffs against one or more of the 
defendants, according to their respective rights and liabilities, with- 
out any amendment of the plaint. Section 82 empowers tho comt 
either of its own motion or at the instance of either party, to order 
the addition as a party to the suit of any person whose presence 
before the ccurt may be necessary in order to enable it to effectually 
and completely adjudicate upon and settle all the questions involved 
in the suit, Section 31 expressly enacts that no suit shall fail by 
reason of misjoinder of parties. There is no express provision 
as .to the effect of non-joinder. The latter part of the first 
para. in S. 31 seems however to afford a solution to this question. 
It directs the court to deal in every suit with the matter in contro- 
versy so far as regards the rights and interests of the parties 
actually before it. Non-joinder does not relieve the court from the 
necessity of having to try and decide the suit so far as the parties 
thereto are concerned. The court is bound to proceed with the suit 
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in spite of non-joinder. Mr. Justice O’ Kinealy in his commentaries 
upon S. 31 observes “ Probably the power given by the last clause 
of the first paragraph would be held equivalent to a direction to the 
court not to dismiss suits on the ground of non-joinder merely. Of 
course there are some suits such as a suit by a contractor on a joint- 
contract where all the co-contractors must be made parties or the 
suit will be dismissed, but this is not solely because of non-joinder.” 
Indeed Order No, 16, Rule 18 of the Judicature Acts, of which, as 
it originally stood, the first para. of this section is a verbatim yepro- 
duction, was amended in 1888 so as to make it clear that no suit 
shall be defeated by reason of the mis-joinder or non-joinder of the 
parties. Having regard to the obligation laid upon the court to 
decide the suit, it is apparent that non-joinder cannot justify the 
defendant in refusing to submit his rights to the determination of 
the court. S, 82 which empowers the court to take action at any time 
and 5. 84 which treats the objection as to non-joinder as being 
liable to waiver and mere failure to raise that objection at or before 
the first hearing as having the effect of express waiver, seem to 
recognize the formal character of this defect. It is equally clear 
from the wording of 5.31 that though the court is bound and 
required to decide the suit in spite of non-joinder, still its adjudi- 
cation is strictly confined to the rights and interests of the parties 
actaally before it. The rights of third parties not before the court 
are not in any way interfered with and the decision arrived’ at is not 
binding upon them. Nou-joinder cannot enable a plainti/: to claim > 
by virtue of his proceedings any rights against stranger's which he 
may not otherwise have against them. It is worthy ofemark that 
in recognition of this primary rule of justice express provisions are 
made in the Code (Act XIV of 1882) to prevent any wanton inter- 
ference with the rights of third parties not bound by the decree 
(See Ss. 278, 831, 332, 835, &.) 


Such being the effect of uon-joinder generally, what is its 
effectin the case of mortgage suits? How does a violation of 
5.80 affect the rights of tho various parties interested in the 
mortgaged property? S. 85 is in these terms: “subject to the 
provisions of the Code of Civil Procedure, S. 487, all persons 
having an interest in the property comprised in a mortgage must 
be joined as parties to any suit under this chapter relating to such 
mortgage, provided that the plaintiff has notice of such interest.” 
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Like many’ other sections contained in this Act, 5. 85 does not 
appear to have been carefully drawn. The wording appears to be 
defective and the language employed is not quite happy. The 
section says that the plaintiff is bound to join only “ persons hat- 
ing an interest in the property.” Who is to decide whether a person 
has an interest in the property ? This has to be decided prior to 
the institution of the suit. Necessarily the plaintiff is bound 
to decide the question. There is no provision of law enabling a 
plaintwt to get the decision of the court beforehand as regards the 
framing of his suit. It has been hold that the plaintiff is bound 
to join not merely persons having an interest but also those claim- 
ang an interesi—See Anundo Moyee Dossee v. Dhonendro Ghunder 
NMookerjee, 14 M, I. A, 101; Syud Emam Momtuzuddeen Mahomed 
v. Rajcoomar Doss, 14 B. L. R, 408. The meaning will perhaps be 
clearer if the section be worded thus “..... all persons having 
or claiming an interest in the property mortgaged must be joined 
as parties: provided that the plaintiff has notice of such interest 
or claim.” 


Let me first deal with the question as to the effect of the plain- 
tif’s wilful omission to join the necessary parties. All that is said is 
that he must join persons interested in the property as parties if he 
has notice; and notice as defined by 8.8 includes constructive as well 
as actual notice. See Mata Din Kasodhan v. Kazim Husain, I. L. R, 
13 A, 482, at p. 485, Rajaram v. Krishnaswami, I. L. R, 16 M, 301 
and Jugul Kissore Lal Sing Deo v. Kartic Chunder Ohottopadhya, 
I, L. R, 21 C, 116. The definition of notice is so framed as to apply 
expressly to the case of a person who wilfully omits to make a search 
in the books kept at the Registration offices’: See Macph, mortgage 
616, Stokes’ (Anglo Indian Codes) note to S. 8 of the Act; I. L. R, 
13 A, 482 at p. 529. What then is the character of the duty cast 
upon the plaintiff? Is the omission to implead, fatal to the maintain- 
ability of the sait itself, or isit merely an irrogularity involving no 
nullifying consequences? On this question, there seems to exist a 
difference of opinion, The use of the word “ must” seems to have 
led to a diversity of views as to the nature of the obligation imposed 
and as to the effect of its infringement upon the rights of the plain- 
tiff: On the one hand it is maintained that the infraction of this 
obligation is at best only an irregularity and that the word “ must” 
is used to emphasise the principle that in the absence of joinder: 
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a third party’s rights cannot be affected by the plaintiff's proceed- 
ings. The word is intended to signify that if a plaintiff desires that 
his decree should bind other incumbrancers, he is under an obliga- 
tion to implead them. The mere fact, for instance, of the plaintiff’s 
mortgage being prior in date cannot sorve to defeat ® puisne incum- 
brancer’s rights, behind his back. On the other hand, the view is 
advanced that the obligation as to joinder is imposed asa matter 
of public law and public policy which cannot in any way be allowed 
to be controlled by act of parties, but must be carried out By the 
court itself under any circumstances. In this view, failure to 
implead will constitute an inherent illegality affecting the suit, 
The judgment of the majority in the Full Bench case reported at 
I. L.R, 13 A, 482 and the dissentient judgment of Mr. Justice 
Mahmood upon the scope of S, 85 of the Transfer of Property Act 
represent the two sides of the question. The position taken by 
Mr. Justice Mahmood that in spite of the use of the term “ must,” 
non-joinder is only an irregularity appears to be correct and sound 
in principle. The employment of the term “must” instead of the 
usual term “shall,” tho previous state of the law and the evils 
that had to be remedied at the time of the enactment of S. 85 are 
all invoked as sanctioning the view that the Legislature intended 
to place an insuperable bar in the way of the plaintiffs right of 
suit unless he impleaded all the necessary parties. I shall proceed 
to examine the soundness of this view. 


In S. 85 we have to consider not ‘shall, the usual word of 
mandatory import but the term ‘ must’ itself. It is of course a 
much stronger expression than ‘ shall’ and yet it cannot have the 
force of a legal prohibition. “ The statute law when interpreted 
draws a vast distinction between imperative affirmative mandates 
and negative words of prohibition. Actions which fall short of 
full compliance with affirmative rules whether merely directory or 
imperative are no doubt reprehensible, but thoy amount only to 
defects of procedure while acts done in contravention of express 
legislative prohibitions are ultra vires, illegal aud without jurisdic- 
tion.” . The word itself (t.e. must) is affirmative in its meaning and 
imperative in its effect “and however imperative such afirma- 
tive meaning may be,” “it does not convey the force in legal 
interpretation which is given to express prohibitions as to the 
actions of the parties to a litigation or of the courts of Justice” 
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— Per ae Mahmood, I. L. R, 18 A, 482, p. 490. Nor does 
the state of the law prior to the passing of the Transfer of 
Property Act justify the rigid construction adopted by the majority 
of the Full Bench. Previous to the enactment of S. 85, there was 
much uncertainty and doubt as to the necessity on the part of a 
mortgagee to implead other incambrancers in a suit upon his in- 
cumbrance. The usual course adopted by a mortgagee was to sue 
only the mortgagor and to pray for the enforcement of his security 
upon the mortgaged property, altogether ignoring the existence of 
subsequent incumbrancers and all other persons interested in the 
property. When such suits resulted in decrees in favour of the 
plaintiffs, execution sales of the mortgaged property very often 
followed as a matter of course without giving those who had the 
right to redeem, an opportunity to pay off the mortgage debt and 
thus secure,their rights. This naturally led to conflicts between the 
auction-purchasers on the one hand and all those persons who were 
not made parties to the mortgage suit, The solution of this conflict 
of rights very often turned upon the question as to whether a mort- 
gagee is at all bound in law inasuit upon his mortgage to implead 
the other incumbrancers. At first, the view that there was no obliga- 
tion to implead the other persons, prevailed—See Khub Chand v. 
Kalian Das,I..R,1 A, 240; Ali Hasan v. Dhirja, I. L. R, 4 A, 518; 
Sita Ramv. Amir Begum,L.L.R,8A,824; Muthora Nath Palv. Chunder 
money Dabia, I. L. R.,40, 817; S. B. Shringarpure v. 8. B. Pethe, 
I. L. R., 2 B, 662. Thus it was observed that, in the case of a 
prior mortgagee his rights and the benefits he took under his con- 
tract with the mortgagor could not in any way be affected by the 
subsequent acts of the mortgagor and that a puisne mortgagee could 
only take rights subject to the prior rights of the prior mortgagee. 
And it was maintained that as a prior mortgagee was under no obliga- 
tion to implead the others, it logically followed that the decree and 
sale in a suit upon a prior mortgage had the effect of displacing the 
subsequentincumbrances. In the wordsof Mr. Justice West in the case 
at I. L. R., 2 B, 662, the then accepted view was that “it was not in- 
cumbent on the registered mortgagee desiring to enforce his lien 
to search for subsequent incumbrancers or purchasers. .°. . . And 
if his proceeding was right, the title acquired under it was complete 
so as to displace the defendant’s title.” In this view the question as to 
the prior mortgageo’s knowledge or ignorance of other mortgages 
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would be perfectly immaterial. In the case of Ali Hasan v. Dhirja, 
I. L. R., 4A, 518, it was held that in spite of non-joinder due to the 
wilful neglect of the prior mortgagee, the rights of the puisne mort- 
gagee were lost by the aucticn sale based upon the prior mortgage- 
decree.—See I. L.2R.,4.A,518 at pp. 527 and528, The inevitable 
result of this doctrine of non-liability to implead was that the prior 
mortgagee was in no case bound to implead the subsequent incum- 
brancers even though he should happen to have notice of the subse- 
quent claims and that the puisne incumbrancers had always to 
remain in dread of their interests being taken away from them 
without their knowledge. 


+ 


It is difficult to see how a proceeding to which the subse- 
quent mortgagee is not a party can affect his interests. If the 
prior mortgagee cannot be prejudiced by any subsequent trans- 
action between the mortgagor and a puisne mortgagee, neither 
can the subsequent mortgagee be deprived of his rights by a 
transaction or proceeding between the prior mortgagee and 
the mortgagor alone. Again it is settled Jaw that a mortgagor 
after the creation of a mortgage can deal with the interest remain- 
ing in him as freely as with any other kind of property.—S, 6 of 
Act IV of 1882. Of course his subsequent alienations will always 
be subject to the interests he has already created—S. 48. Even 
express covenants not to alienate the encumbered property, entered 
into by the mortgagor with the mortgagee have been held to be 
ineffectual in restraining the mortgagor’s powers of subsequent 
alionation—See Alt Hasan v. Dhirja, I. L. R., 4 A, 518 at p. 524; 
Venkata v. Kannam, I. L. R., 5 M, 184 at pp. 186 and 187; Macph. 
mortgage (7th Ed.) page 293; and the cases therein cited ; Ghose’s 
Law of mortgage, page 157. Now it would be incongruous to 
hold that the law while allowing on the one hand the unfettered 
creation of subsequent incumbrances will authorise on the other 
hand the deprivation of such interests without the knowledge of 
the persons concerned. ‘The manifest injustice and unsound- 
ness of this position were soon felt and the view was accord- 
ingly held that at least in cases where the prior incumbrancer 
has notice, it is incunmbent upon him to implead the subse- 
quent incumbrancers as a matter of procedure to render lus 
proceedings effectual and binding as against them. ‘This has 
been held in a series of cases both before and after the Transfer of 
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Property Moi —Sec Venkatanarasammah v. Ramiah, I. L. R., 2 
M, 108 ; Venkata v. Kannam, I. L. R., 5 M, 184; Damodar Devchand 
v. Naro Mahadev Kelkar, I. L. R.,.6 B,11; Shivram v. Genu, 
I. L. R, 6 B, 515; Venkatackella Kandian v. Panjanadien, I. L. R, 
4 M, 213; Shaik Abdulla Saiba v. Haji Abdulla, I. L. R., 5 B,8; 
Dullabhdas Dev Chand v. Lakshmandas Sarup Chand, I. L. R., 
10 B, 88 ; Mahammad Sami-ud-din v. Man Singh, I. L. R., 9 A, 125; 
Gajadhar v. Mul Chand I. L. R., 10 A, 520; Mohan Manor v. Togu 
Uka, J. L. R., 10 B, 224; Nenda Ohauanes Karam Raji, I. L. R., 
13 A, “B15 ; Riak ak Dae v. Davlatray Vithalrav, I. L. R. 
6 B, 495; Brojonath Koondoo Chowdhry v. Khelut Ohunder Ghose, 
l4 M. I. A, 144; Sankana Kalana v. Virupakshapa Ganeshapa, 
I. L. R., 7 B, 146; Radha Pershad Misser v. Monohur Das, I. L. R., 
6 C, 317 ; Zalim Gir v. Ram Charan Singh, 1. L. R., 10 A, 629; Gopee 
Bhundoo Shantra Mohaputtur v. Kalee Pudo Banerjee, 23 W. R, 888 ; 
Janki Prasad v. Sri Matra Mautangui Debia, I. L. R., 7 A, 577; 
gc. 


Tt is unnecessary to discuss in detail the various cases cited 
above and it is enough to observe that in all those cases the mortgage 
suits had terminated in decrees and it was only with reference to 
proceedings after anit that the question as to the effect of non- 
joinder appears to have been considered. In none of these cases 
was non-joinder held to affect the rights of the plaintiff-prior-in- 
cumbrancer. It was only the interests of the not-joined puisne 
incumbrancers that were at stake. Their rights were at first wiped 
out of existence as against a prior incumbrancer who had obtained 
a decree upon his prior incumbrance. Subsequently they were res- 
pected at least in those cases where the plantiff in spite of notice 
on his part had not made the incumbrancers parties to his suit. In 
this state of the law S. 85 was enacted, It would be unreasonable 
to suppose that the Legislature ever intended to say anything 
against the right of suit of the prior mortgagee when there was no 
question at all about it. His rights were all along recognised and 
given effect to. It would be reasonable to hold that the Legis- 
lature intended to legislate upon a matter which was the subject 
of discussion and about which there was a difference of opinion. 
And this was only with reference to the rights of the not im- 
pleaded incumbrancers. Section 85 appears to have been enacted 
with a view fo protect their interests and to accord legislative 
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recognition to the theory of plaintiff’s liability to imple all the 
necessary parties of whose interests he may have notice. It appears 
to be formulated upon the fundamental principle already noticed 
aud to involve the position, that to bind a party it is necessary for a 
mortgagee to implead the former in his suit, and that otherwise 
that party's rights cannot be prejudiced. Under this section, it is 
no longer a matter of option on the part of a plaintiff to implead 
the necessary parties, if ho wants to bind them. The effect of 
“must” is sufficiently satisfied by adopting this constryction. 
It is not necessary to’ go further and say that if the plaintiff 
does not implead, not only third parties could not be affected 
but also his own right of suit would be legally non-existent. The 
plaintiff’s rights may be left intact without at the same time 
endangering the interests of not-joined parties. These views 
are intended to be efficiently conveyed more aptly, as it was 
perhaps thought, by the use of the term “ must” than by the 
term “shall.” “‘ Must” then shows tbe legal necessity that there 
exists to implead in a mortgage suit all the parties connected with 
the property, provided the plaintiff mortgagee has notice. It does not 
involve the position that failure to do so is an illegality affecting 
the suit itself and going to its very root. The plaintiff is not 
bound to implead the others in the sense that if he does not do so, 
his right will be affected and the proceedings will be null and void. 
But he is certainly bound to implead in the sense that if he wants 
his proceedings to be effectual and binding as against them, he is 
bound to implead them therein. 

Again there appears to exist no reported decision prior to 
Act IV of 1882, upon the effect of the objection of non-joinder in the 
suit itself to which it relates. The paucity of decisions on this point 
only points to the conclusion that the objection whenever raised - 
was considered to have been governed by the general law and 
was all along regarded as one relating to procedure only. It is 
thus clear that the prior state of the law far from affording any 
support to the rigid construction of the Allahabad Full Bench only 
serves to emphasise the correctness of the opposite view. 


Again the question whether a command is to be considered as 
a mere direction or instruction involving no invalidating conse- 
quences on its disregard, or as imperative with an implied nullifica- 
tion for disobedience is in the main governed by considerations of 
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aa and justice, and where nullification would involve 
genoral inconvenience or injustice to innocent persons or advantage 
to those guilty of the neglect without promoting the real aim and 
object of the enactment, such an intention ought not to be attribu- 
ted to the legislature—See Maxwell ou statutes, 450, 452; Per 
Giush, J., in R. v. Ingale, 2 Q.B. D, 208. Now the result of uphold- 
ing the theory of illegality will be serious injustice to mnocent 
persons. Take the case of asale in pursuance of a decree passed 
in a suit which was detectively framed owing to the wilful neglect 
of the plaintiff. Are we to hold that the purchaser got nothing by 
his purchase because the prior proceedings that led up to the sale 
were all void owing to the defect of non-joinder? Again how are 
we to reconcile this view with the decisions of the Privy Council 
that lay down the wholesome principle that an auction-purchaser 
need not go behind the decree? See Rewa Mahton v. Ram Kishen 
Singh, I.L.R.,14C0, 18; Mothuru Mohun Ghose Mondul v. Akhoy 
Kumar Mitter, I. L. R., 15 C, 557 at p. 558. Or with the decisions 
that the certificate of sale cures all previous irregularities ? See 
Balakrishna v. Masuma Biri, I.L. R, A,142; Nagar Timapa v. 
Bhaskar Parmaya, I. L. R, 10 B, 444. To hold with the Allaha- 
bad Full Bench would in effect ‘throw a great impediment 
in the way of purchases in executions.” It would unsettle very 
many titles and create much insecurity of property. The Law 
favors alienation rather than accumulation, and yet to hold that the 
party-purchaser acquires no right to the property he purchases 
would endin the “tying up of property” to the detriment of 
commerce and in opposition to all national or state policy. 


Thus in Chinnan v. Ramachandra, I. L, R, 16 M, 54, the High 
Court finding that the mortgagor had not been brought on record 
ordered in second appeal that he may be brought in as a party and 
that a revised finding may be submitted. The court did not feel 
pound to dismiss the suit, as indeed it should, if non-jomder was 
fatal to the suit itself. In Subban v. Arunachellam, I. L.R, 15 M, 487, 
the Madras High Court in view to the objection of non-joinder hav- 
ing been raised in the written statement its elf, merely remanded the 
suit in second appeal to the court of first instance for disposal after 
impleading the necessary parties, that is, the third mortgagor and 
others. Iu Krishnan v. Chadayan Kutti Haji, I. L. R, 17 M, 17 at 
p. 18, the objection was raised that the decree itself was invalid 
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because of non-joinder due to the wilful neglect of A. plaintiff ; 
but the court in overruling this contention made the following 
observations, “ As he was no party to the decree obtained by the 
plaintiff, he 1s not bound by it. But all that he can ask as puisne 
mortgagee is that he shall be allowed an opportunity of redeeming.” 
“The plaintiff had a right to maintain a suit for the sale of the 
land to satisfy his mortgage, but having notice of the first defend- 
ant’s possession as mortgagee ought to have made him a party to 
the suit.” “ As defendant No. 1 was no party to plaintiff’s suit for 
sale, he would have been entitled to be afforded an opportiinity to 
redeem... 7 Againin the decisions reported at I. L. R, 10 B, 224, 
I. L. R, 18 A, 315 &e., already cited and which were passed subse- 
quent to Act IV of 1882, the same view that non-joinder does not 
invalidate plaintiff's rights was held; See also Jugul Kissore Lal 
Singh Deo v. Kartic Chunder Chottopadhya, T. L. R, 21 C. 116. 

I shall now pass to another question in connection with 
‘S$. 85. What is the effect of non-joinder when it is due to no fault 
on the part of the plaintiff? It cannot of course affect the rights 
of the plaintiff, for he cannot reasonably be punished for not doing 
a thing which, under the hypothesis, it was not possible for 
him to do. Does it affect the rights of those who are interested 
in the property, but who were however not impleaded in the 
suit? Section 85 is silent on this point also. It only states a case 
in which the obligation to implead arises. It does not tell us 
whether in other cases, the not-joined parties will be bound by the 
plaintifs proceedings or not. The primary principle already stated 
more than once that no man shall be prejudiced by a proceeding to 
which he is not a party is of universal scope. It is recognised and 
given effect to in the enactment of S. 85 itself. Its applicability 
or operation does not in any way become the less, becanse the plain- 
ti was ignorant of the claims of third parties in the property mort- 
gaged. The good faith or ignorance of the plaintiff can be no justify- 
ing ground for him to deprive another of his vested rights. As 
regards the rights of the various persons interested in a mortgaged 
property ater se, we may refer to Ss. 48, 60, 75, 91 &e., of Act IV 
of 1882. Section 75 declares by reference the rights of prior mort- 
gagees against subsequent mortgagees and vice versa. These rights 
are given as a matter of law and quite irrespective of the wishes 
of the parties against whom such rights may have to be exercised. 


PART IX. ] THE MADRAS LAW JOURNAL, i 277 


Thus a subsequent mortgagee has as against a prior mortgagee 
all the rights which the mortgagor himself has, see I. L. R,4 A, 
018, and 5.75 of Act IV of 1882. The subsequent mortgagee 
“may contest the amount claimed under the prior mortgage and 
raise any other pleas which might have the effect of wholly or 
partially relieving the property from the prior liability sought to be 
imposed thereupon” ; and he may offer to redeem the prior mort- 
gagee or seek to foreclose his mortgage as against subsequent in- 
cumbrémcers. Does non-joinder deprive for instance, a poisne mort- 
gageo of his aforesaid rights because a prior mortgagee has obtain- 
ed adecree upon his prior mortgage and the non-joinder of the 
puisne mortgagee was due to no fault of the plaintiff? In Muthia 
Chetty v. Subbayyan, 2 M. L. J, Rep. 294, the Madras High Court 
held that the parties not joined were not bound by a decree to which 
they were not made parties, though the non-joinder was due to no 
fault on the part of the plaintiff. The court observed “ If they had 
no notice of their interest, they could not make them parties. Not 
having been parties to that suit, defendants are not bound by it 
but they are not entitled to ask that plaintiff’s present suit shall be 
dismissed” In Sankana Kalana v. Virupakshapa Ganashappa, I.L. R, 
7 B, 146, Justice Kembali delivering the opinion of the court said, 
“It is clear upon the authorities that the question of notice cannot 
possibly affect the rights of the subsequent incumbrancer to redeem. 
It is well established that, in order to obtain a complete title, the first 
or any subsequent mortgagee or incumbrancer who files a bill for 
foreclosure or sale must make all persons who have incumbrances 
at the time of the institution of the suit, posterior in point of time 
to his mortgage, parties to his suit; and that if such plaintiff 
should foreclose the mortgagor and such incumbrancers as he has 
made parties, yet he will be liable to be redeemed by any incum- 
brancer who might have been, but was not made a party to his 
suit, whether he had any notice of that incumbrance or not.” That 
non-joinder has not the effect of displacing a puisne incumbrance 
and that a puisne incumbrance subsists nevertheless with all its 
rights, also appear clear from the observations of the Privy Council 
in Gobind Lal Roy v, Ramjanam Misser, I. L. R., 21 C, 70 at p. 79. 
In the case of the Ganga Pershad Sahu, v. The Land Mertgage Bank, 
the judgment of the Calcutta High Court therein being extracted 

in L. L. R., 21 C, pp. 369, 870, the court held that non-joinder 
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however innocently brought about cannot have the aa of making 
a decree binding upon third parties. The court observed, “It can- 
not be denied that the plaintiff should have made the Bauk a party 
to his former suit. That he did not do so was, so far as we can 
learn from the'evidence, due to his ignorance of the Bank’s mort- 
gage. But, nevertheless, the plaintiff should not be allowed to 
have any advantage arising from that omission.” 


Thus I have come to tho position that a mortgage decree is 
not binding upon third parties and cannot affect their fights, 
whether their non-joinder was wilful,or not on the part of the 
plaintiff. I now pass to the third and last question which arises 
. for discussion in considering the scope of 8. 85. Does the question 
of knowledge on the part of the not-joined persons as regards the 
institution or continuance of the suitin which they were not im- 
pleaded in any way affect the binding scope of the decree? Third 
parties may be fully aware of a suit and yet may not themselves 
come in and apply to be made parties init. Their rights cannot 
however on that account be in avy way defeated. There is no 
obligation on their part to get themselves impleaded, simply because 
they happen to be cognisant of tho suit. Mere knowledge of the 
suib cannot attach to them any such hability. The suitor acts 
solely on his own judgment, and his conduct is in no degree influ- 
enced by a stranger’s failure to intervene. The provision of law 
which enables a third person to get himself impleaded as a party 
in a suit which may concern him and of the institution or continu- 
ance of which he may become aware, the provision which enables a 
third person to come in and claim as his own, property which may 
wrongly be attached and put up for sale as the judgment-debtor’s, 
the provisions under which a person not bound by the decree may 
object to the delivery of-property of which he may be in possession 
on his own account or may claim restoration of his possession with 
respect to property of which he may be dispossessed,—all these are 
only permissive and are obviously intended for the benefit of the 
various persons concerned. (See Lalchand v, Likharam, 5 Bom. H.C. 
Rep., 189 ; Protab Chunder Chowdhry v. Brojololl Shaha, B. F. B. 
Rulings 688; &c.). It ıs not incumbent upon any one to have 
recourse to these provisions. The remedies they afford are only 
cumulative. If one does not choose to avail himself of them, the 


proceedings to which he is not a party, cannot bind him. 
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It is “worthy of remark that S. 85 takes care to impose the 
obligation of joining the necessary parties only upon the plaintiff 
or the person that institutes the suit. It is unnecessary to quote any 
more authorities in support of the view that the provisions of law 
relating to the intervention of third parties in suits between others 
are only permissive and not obligatory so as to fix upon them a duty 
to intervene and that non-recourse to these provisions will not take 
away a person’s rights under the general law. In fact the point 
seems,to be concluded by the decision of the Privy Council in Umesh 
Chunder Sircar v. Zahur Fatima, I. L.R., 18 C, 164 (P. C.) In this 
case the plaintiff in his capacity as a puisne mortgagee sought to 
redeem the prior mortgagee who purchased the property subse- 
quently in execution of the decree in a mortgage suit to which the 
plaintiff was not made a party. It was found that the plaintiff was 
fully aware of tho sale about to take place in realization of the prior 
mortgage debt and hud neglected to come in and redeem by paying 
np the amount of the judgment-debt. The main argument on be- 
half of Zahur Fatima, the defendant and prior mortgagee, was that 
the plaintiffs right of redemption was lust by the above circum- 
stance. The Judicial Committee held that the question of notice 
on the part of the plaintiff was perfectly beside the point and that 
his right could not be taken away behind his back under proceed- 
ings to which he was no party. The purchaser could only take the 
property as liable to the contingency of redemption by persons 
holding outstanding interests. I may conclude this article with 
the following observations of their Lordships. “ Certainly by that 
mortgage the right to redeem Zahur in a properly constituted suit 
was acquired; and it has never been lost because the plaintiff Was 
no party to Zahurs suit. Persons who have taken transfers of 
property subject to a mortgage cannot be bound by proceedings in 
a subsequent suit between the prior mortgagee and the mortgagor 
to which they are never made parties.” | 

M. K. VAIDYANATHA ATYAR. 


~- — ee — - _ 


NOTES OF INDIAN CASHS. 

Muhammad Said Khan + Payag Sabu, I. L. R, 16 A, 228. 
The decision of Burkitt, J, that S. 19 of the Limitation Act applies to 
applications for the execution of decrees is in accordance with the weight 
of authority—Hamkumar Kur v. Jakur Ali, I. L. R, 8 C., 716; Toree 
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Mahomed v. Mahomed Mabood B, I. L. R, 9 ©, 730 ; Venkatatav Bapu v. 
Bijesing Vithalsing, I, L. R. 10 B, 108; Ramhit Rai v. Batgur Rai, 
IL. L. R, 3 A, 247; Janki Prasad v. Ghulam Ali, I. L. R, 5 A, 201; Fateh 
Muhammad v. Gopal Das, I L. R, 7 A, 424. But a Full Bench of the 
Madras High Court has taken a different view in Rama v. Venkatesa, 
I. L. R,5 M, 171. The difficulties pointed out by the Madras Court 
incline us to the view that the legislature could not have intended S. 19 
to apply to applications in execution. But the language of the section 
is clear snd we are not prepared to say that the other High Courts 
have made a mistake in the view they have taken of the meafiing of 
the section. ) 


Jagan Nath v. Mannu Lal, I. L. R, 16 A, 231. The decision 
commends itself to us on both the points dealt with. If the father is 
competent to bind his sons in an undivided family by alienations of 
family property for his debts, by acknowledgement of a debt and by a 
partition that he may éffect among his sons without their consent, he can 
surely bind them by referring the question as to the share of the family 
property which belongs to his branch to arbitration in a dispute with 
his brothers. It is no objection to an award being filed under S. 526 
that one of the grounds mentioned in §. 520 or 521 is raised. But 
the objection must be shown to be valid—See Surjan Raot v, Bhikari 
Raot, I. L. R, 21 O, 213. The conflict of authority on this question 
appears to be due to the fact of Ss 520 and 521 not mentioning objec- 
tions as to their having been no legal submission or no award at all, 
in which cases there can be no doubt that the so-called award cannot 
be acted upon, The sections require a careful amendment in the light 
of the decision. 


Muhammad Islam v. Muhammad Ahsan I. L. R, 16 A, 237, 
It would be open to question whether an application to execute a 
decree can at all come in under Art. 178, while Art. 179 specially 
provides for all applications for execution of decrees. See Narayana 
Nambi v. Pappi Brahmani, I. L. R, 10 M, 22. If Art, 178 did not 
apply to an application for execution of a decree for immoveable 
property where the date of delivery specified is several years from 
the date of the decree itself, the application to execute the decree 
would be barred before the right to apply accrued. Sucha result would 
indeed bea hardship. The Legislature ought to make provision for such 
a decree in Art, 179 itself As the Article stands, we sympathise with the 
Allahabad High Court in their anxiety to bring the apphoation within 
Art. 178. In the case under consideration the right to apply for delivery 
accrued on default in payment of any year’s maintenance, The learned 
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judges onsas the deoree as creating a recurring right to apply at the 
ocourrence of each default. We are not sure that Art. 178 contemplates 
the right to obtain delivery accruing any number of times. If, as we 
fear, the learned judges are wrong, it must be confessed they have only 
atriven to do justice by extending the scope of Art. 178. 


Badri Prasad v. Bhagwati Dhar I. L. R, 16 A, £40. The Full 
Bench of the Allahabad High Court hold that a pleadex can be appointed 
only by the party or a recognized agent or an agent holding a special 
power,of attorney. S.39 of the Code which requires a writing for the 
appointment of a pleader and a written intimation to the Oourt by the 
client himself to cancel the engagement does not specify who should 
execute the Vakalatnamah. We have no doubt as to the intention of the 
Legislature, although it is not clearly expressed, If the party himself 
cannot orally appoint a pleader, can he orally authorise another to 
appoint him? The policy of the Legislature is to require the relation 
of pleader and client to be evidenced by writing. If the agent who 
appoints a pleader can be orally authorized, such evidence is not secured 
Although oral authority muy be express undor the Contract Act we agree 
with the Full Bench in holding that the words “ expressly authorized” 
in Clause (c) of S. 37 imply a writing. 


Hasan Aliv. Siraj Husain, I. L. R, 16 A, 252, We are sorry 
to observe once more that tho Reporter has done his work in a slip- 
shod manner, There are three points decided in this case, but the 
Reporter has chosen to overlook two of them in his head-note, In 
addition to the ruling that on an appeal from an order of remand the 
High Court may dismiss the appeal to the Lower Appellant Court, the 
case decides two other points of interest. Furst the value of the subject- 
matter which determines the Appellate forum is the value as fixed by 
the plaintiff in his plaint, and secondly that where a suit in ejectment is 
dismissed on the ground that the defendant has a charge a second suit 
to redeem the charge is barred by res judicata. On the first of these 
propositions there is considerable authority in the Allahabad reports 
and we have also expressed our opinion before. The second}proposition 
we take leave to question, for we think the authorityiof the Privy Coun- 
cil does not cover it. The causes of actions in the two suits are distinct 
and although they might have been joined, it seems to us, it cannot be 
said that they ought to have been. The suit in ejectment and the suit 
to redeem are somowhat inconsistent and the decision in Kameswar 
Pershad v. Rajkumari Ruttan Koer, I. L. R, 20 O, 79, does not force us 
to adopt the view that the claim, should haye been made alternatively 
in the first suit: (See 3 M. L, J, 75). 
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Bhawani Prasad v. Brij Lal, I L. R, 6 A, 269 and Bites 
v. Bisheshar Nath, I. L. R, 16 A., 270. These are two contradictory 
decisions of two learned judges of the Allahabad High Court in two 
separate cases. We have no donbt in expressing our agreement with the 
decision in the latter case. S, 209 of the Code of Civil Procedure simply 
enables a court to award future interest, but whether such interest will 
be a charge is dependent on the nature of the original liability. There 1s 
enough in S. 860f the Transfer of property Act to indicate that the amount 
due referred to in S. 87 includes future interest, The Oalcutta High 
Court in a recent case held that S. 86 compelling the award of interest 
at the contract rate up to the date fixed in the decree so far modified the 
discretionary rate awardable under S. 209 of the Code of Civil Procedure, 
in the case of mortgages. We certainly think that the Chancery prac- 
tico of requiring payment of the principal, interest, costs and other 
charges calculated up to the date of payment before redemption has 
been followed in the Transfer of Property Act. There is no more reason 
for making costs a charge on the mortgaged property than for making 
future interest such a charge. 


Queen-Hmpress v. Tota Ram. I. L. R, 16 A, 276. This cas 
forcibly illustrates the absurd lengths to which an over-zealous Magis- 
trate can stretch the provisions of the Arms Act. The servant who 
took his master’s gun to the blacksmith’s for repair and the blacksmith 
who kept it for the purpose of repair were convicted by the Magistrate for 
having been in possession without a license. Convictions of this descrip- 
tion arc calculated to render the provisions of this enactment ridiculous 
The High Court very properly set them aside. 


Ganeshi Lal v. Khairati Singh, I. L. R,6 A, 279. We have no 
doubt as to the correctness of the law laid down as to misjoinder. But 
the Madras High Court is in conflict with the other High Courts in this 
respect. Itis time that the Legislature interfered and set the conflict at 
rest by making the language of the sections, if possible, clearer. We con- 
fess to a leaning in favour of the convenience of the procedure advocated 
by the Madras High Court. Whether in a suit for partition against the 
managing member where the alienees are also impleaded, or as in the 
case under consideration in a suit by reversioners for possession against 
the alienees of the widow, the balance of convemience is ir favour of 
one suit being instituted against them all. We wish the Legislature 
had expressly authorised it. Even if this be not done, there can be no 
objection to the Legislature expressly declaring that an objection as 
to misjoinder falls within S. 578. Even without such an explanation 
added to S. 578, we are inclined to think it may fairly be read so as 
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to cover obj j as to misjoinder. The tendency of the law is in 
favour of disregarding formal defects. Even want of pecuniary jurisdic- 
tion has been cured by the Suits Valuation Act Surely misjoinder of 
causes of action ought not to entail the penalty of dismissal of the action. 


Janki Prasad v. Ulfat Ali, I. L. R, 16 A, 284, We are unable 
to accept this decision is correct, nor does the case cited, Gour Sundar 
Lahiri v. Hem Ohunder Ohowdhury, I. L. R, 16 C,355, support the con- 
clusion arrived at by the learned judges. If property subject to a 
mortgage is purchased by a person and a decree is afterwards passed. 
upon the mortgage, it is difficult to see how the purchaser can be 
regarded as the representative of the judgment-debtor in execution 
under §. 244. The purchaser derives no interest from the mortgagor 
after the date of the suit, nor does the mortgagor represent him. 
After the mortgagor had parted with the equity of redemption, there 1s 
no interest subsisting in him and a decree obtained against him cannot 
affect the rights of the purchaser. In the Calcutta case cited the equity 
of redemption was purchased after a decree was passed upon the mort- 
gage and there was therefore force in the contention that the purchaser 
was the representative of the judgment-debtor under S. 244. 


Madho Das v. Ramji Patak, I. L. R, 16 A., 286. There are seve- 
ral questions of interest decided in this case. The Allahabad Court has 
repeatedly held that what determines the jurisdiction of a Court is the 
value of the subject matter as stated in the plaint. The learned judges 
who decided this case are careful however to except cases where the 
plaintiff purposely overvalues or undervalues the claim. We have 
expressed before our opinion that the ipse dirit of the plaintiff cannot 
settle the value of the subject-matter. Prima facie it may be accepted. 
But where the defendant disputes the valuation, orthe Oourt sees reason 
to think it incorrect, the Court has to determine the value. The tact 
that a portion of the plaintiff's claim is unsustainable does not affect 
the question of jurisdiction. The claim as mede in the plaint must be 
valuod for purposes of jurisdiction. If the Court finds the value of the 
claim to be in excess of its jurisdiction, it must return the plaint. 
Where the Court finds that the plaintiff is entitled to a larger sum in 
respect of the claim made than the limit of its pecuniary jurisdiction, it 
seems to ua that the plaintiff must either forego his claim in respect of 
the excess or take the plaint back for presentation to the proper Court. 
This view is in accordance with the opinion of the Madras High Court 
expressed in Ohandu v. Kombi, I. L. R, 9, M, 208 at page 213. We 
appreciate the difficulties pointed out by the Allahabad High Court 
against this view. But we think without a material change in the 
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language of the Legislature, however desirable, it is unch: to accept 
the view that a Court can give a decree for an amount exceeding its juris- 
diction. See, however, Mohee Lall v. Khetaram Atarwary, 25 W. R, 76. 


On the next question as to whether the purchaser of the property of 
the judgment-debtor can be treated as his repersentative in execution of 
a money decree, there can be no doubt as to the correctness of the view 
of the learned judges. 1t would be different of course as pointed out by 
the Court, if the purchaser took the interest of the mortgagor after a 
mortgage decree had been passed against him. We cannot accept the 
opinion that the purchaser prior to suit of the equity of redemption 18 
the representative of the mortgagor. 


The decision on the last question is equally correct. It has been held 
that a partner’s share in partnership property and the unascertained 
share of an undivided member in family property, may be attached and 
sold under S. 266 (See I.L.R, 13 M., 447). The principal’s claim against 
an agent for balance due onan account or the vendor’s claim for the 
ba'ance of purchase-money cannot stand on a better footing. 


Tajjo Bibi v. Bhagwau Prasad, I, L. R, 16 A., 295. There can 
be no doubt as to the correctness of the decision in this case. Equity 
which came to relieve the rigour of the common law in England 
became as artificial in its own way. Under the Transfer of Property 
Act the rules as to tacking and consolidation are not in force. We can 
see no objection to the mortgagor redeeming one of the mortgages exe- 
cuted by him to the mortgagee leaving the others to be dealt with after- 
wards. The language of S. 61 suggests no doubt that where the mort- 
gaged property is the same, therule of consolidation may be in force. 
But we think with the learned judges who decided the case that it is 
much too slender a basis for tbe position that a mortgagor is bound to 
redeem all the mortgages together. 


Abdullah Khan v. Janki, [. L. R, 16, A.303. The correctness 
. of this decision appears to us doubtful. If there was no provision in the 
Registration Act for a suit being brought to compel registration, we 
should feel disposed to agree with the Allahabad High Court. We can 
see no distinction between this case and a suit to compel registration 
after the Sub-Registrar had refused it. If there was a right of action 
apart from tle provisions of the Registration Act we cannot see how it 
could be taken away, merely because one step in the series contemplated 
by the Registration Act had been taken and the rest not. If the Full 
Bench of the Allahabad High Court in Bhagwan Singh v. Khuda Bakhsho, 
I. L. R, 3 A, 397, is right, there is no principle on which we can dis- 
tinguish the present case... We think the right of action which would- 


¢ 


PART IX. | } THE MADRAS LAW JOURNAL. ° 285 


exist indepefdently of the Aot must be held to be impliedly taken away 
by the special procedure prescribed by the Act. The Registrar is not 
bound to recognise a decree, nay is even prevented from recognising one, 
unless it has been passed under S. 77. The decisions of the Madras and 
Calcutta High Courts in Venkatasamt v. Kristayya, I, L, R, 16 M, 341 
and Hdun v. Mahomed Stddik, I. L. R, 9 C, 150, seem to us to be sound, 


Mubarak Husain v. Bihari, I. L. R, 16 A, 306. In the absence of 
a report of M1. Justice Mahmood’s judgment, we are unable to express 
any opinion upon the point which appears to have been decided on 
appeal. If the view of Edge, O. J., and Burkitt, J., be that notwithstand- 
ing an expression of opinion by one judge upon the points arising on the 
case which necessitated a finding on further issues framed, it is compe- 
tent to his successor to express a different opinion on the same points 
after the return sof the finding, we beg leave to differ. But if they 
mean, as we take it they do, that if findings were called for on certain 
issues without any judgment upon the other points, itis open toa 
successor to decide those points in a manner which precludes the 
necessity for the further issues, we do not think that exception can be 
taken to that view. 


Moti Singh v. Kaunsilla, I. L. R, 16 A, 308. We think it is 
disgraceful to the Legislature that a party should have to lose his suit, 
because of a difference of opinion as to whether the plaint should he 
stamped as for one or for two declarations. It seems high time for the 
Court Fees Act to be completely recast so as to make it perfectly clear 
as far as itis possible for human wisdom to make it, what court-fee a 
man has to pay upon his plaint. 4 suit under 8. 283 of the Civil Proce- 
dure Code.is one upon which the greatest diversity of opinion has pre- 
yailed in the matter of the Court-Fee payable. There are cases which 
hold that an ad valorem stamp on the value of the property should be 
paid, other cases which hold that the stamp should be calculated on the 
value of the decree and yet again cases which hold that the plaintiff 
should value the consequential relief as he estimates it and pay a Court- 
Fee thereon—Sec the cases collected at p. 312 of O’Kinealy’s Code of Civil 
Procedure. It seems to us that the view that a suit under S. 283 is ordin- 
arily for one declaration is the correctone. There is much ingenious hair- 
splitting in the decision of the Full Bench as to whether the suit is for one 
or two declarations, the question apparently being determinable according 
as the decree-holder alone, or the decree-holder and the judgment-debtor 
are made parties by the claimant. We think the test is fallacious. 
The claimant almost always prays in effect for a declaration that the 
property is his own and therefore not liable to attachment. It may 
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be that the decree-holder bringing a suit after the claim ha’ been allow- 
ed may pray for a declaration that the property is liable to attachment _ 
as the property of the Judgment-debtor and also that in any view it is 
liable to attachment as the claimant is estopped The mere possibility ` 
of such a case arising is no argument in favour of the distinction drawn. 
The legislature ought to step in and sweep away these refined distinc- 
tions and enact some plain rules intelligible to all litigants. We wondor 
whether any cases are dismissed in England on a qnestion of Court Fee 


like this. It is nothing less than a scandal to the SE ee of | 
justice. 


Moti Ramv Jeth Mal, I. L. R, L6 A, 313 and Rani v. Ajudhia 
Prasad, I. L R, 16 A, 315. The first of these cases must be taken to be 
overruled by the secon! Tho definition of an actionable claim is extremely 
unhappy in the Transfer of Property Act. We have however nothing 
to add to what we have said on this subject in 1 M. L. J, p. 289. Although 
a mortgage is the transfer of an interest in immoveable property and 
the mortgagee has therefore a right in rem yet inasmuch as there is a 
debt recoverable either personally or by sale of the mortgaged property, 
it seems to us that it is an actionable claim within the meaning of the 
words of 8.130 (See also Muchtram Barik v. Isham Ohunder Uhucker- 
butti I. L. R, 21 ©, 5 68). 


Chenbasapa v. Lakshman Ramachandra, I. L. R, 18 B, 869. 
Can a plaintiff suing upon an unstamped promissory note, get a décree 
where tho defendant admits exccutionP We should have been pleased, 
if we had seen our way to giving an affirmative answer to this question. 
But it seems difficult to put any interpretation upon the words “ acted 
upon” in S. 34 of the Stamp Aet other than the one placed by the 
Bombay High Court. We question the wisdom of the Legislature 
enacting a provision so stringent as to enable the defendant to défeat the 
plaintiff’s claim, even where he admits execution. The English Law on 
this subject seems more reasonable. Ina recent case before the Madras 
High Court, Qollins, C.J., and Shephard, J., took a different view, but their 
attention was not aa to the direction in the Stamp Act- oe the 
instrument shull not be acted upon. 


Babaji v. Krishna, I. L. R, 18 B, 372. The question dealt with in 
this case is discussed by Mr. Mayne in the Chapter on Benami Trens- 
actions in his Hindu Law, Ss. 404 and 405, and we incline to the view 
which he has enunciated. He writes “The fact’ that A has assumed 
the name of B in order to cheat X, can be no reason whatever, why a court 
should assist or permit B to cheat A Butif A requires the help of the 
court to get the estates back into his own possession, or to get the title 
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into his o 
actually cheated X, or not.” The view of the Bombay judges is in 
accordance with this view. 


Queen Empress v. Raiji Daji, I. L. R, 18 B, 380. There can be 


no doubt in this case. The summons which was disobeyed not having 


name, it may be very material to consider whether A has 


been issued by the Magistrate as such, he was undoubtedly competent 
to try|the case. But the policy of the Law has evidently been frustrat- 
ed by the language of the section. There can be no reason for regard- 
ing him as competent, merely because he issued the summons in a 
differeħt capacity. If the policy of the Law be that the accused will 
not have a fair trial, if the disobedience for which he is tried is of the 
order of the trying officer, regard must be had to the sameness of the in- 
dividual and not to the sameness of capacity. However as the language 
of the section stands, there can be only one interpretation of it. 


Ramacharya v Anantcharya, I. L. R, 18 B, 389. The ques- 
tion in this case is one ot nicety ; but the balance of convenience is in 
favour of the view adopted by the Court Although in a suit for par- 
tition the whole property must-be brought mto hotchpot, the rule is 
subject to the limitation imposed by tho law of procedure. The plain. 
tiff being in possession of immoveable property in foreign territory 
cannot be non-suited on the ground that they must bring ıt mto hotch- 
pot as the process of the Court cannot reach the foreign territory. 

Nor can the partition be directed on the footing that the property in the 
foreign territory should be assigned to the plaintifi’s share, for the 
plaintiff is entitled to claim an equal share of the property in British 
territory, as the defendant is also entitled to claim a stare of the property 
in foreign territory. The reason of this would be obvious, if we supposed 
the immoveable properties wore of different descriptions. The decision 
in this case will however not apply where both properties are in British 
territory but in different jurisdictions, for the Court in either jurisdic- 
tion is competent to entertain a suit for partition of the whole. 


Hajrat Akramnissa Begam v. Valiulnissa Begam, I. L. R, 18 
B. 429. This decision is the necessary result of the amendment of 
S. 647 recently made by Act VI of 1892. The amendment was made to 
prevent the application of the section made by the Allahabad High Court 
to cases of withdrawal of applications for execution and of failure to seek 
a portion of the relief in execution which was granted by the decree. The 
other High Courts in India had refased to follow the High Court of 
Allahabad inits application of Ss. 43 and 373 to applications for execu- 
tion. The' Allahabad Court justified its position by reference to S. 647. 
The Legislature intervened, but without confining the remedy which 
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it conferred to the application of Ss. 43 and 373 to exeeution pro- 
ceedings enacted a general rule that S. 647 had no application at all: 
to applications for execution. The consequence is that no part of the 
procedure applicable to suits can now be applied to execution pro- 
ceedings. This cannot but be regarded as a regrettable result. Of 
course any procedure as regards saits not laid down by the Code, but is 
part of the inherent power of every Court wall apply to execution pro- 
ceedings as well ‘The learned judges in this case speak of the proos- 
dure in Chapter VII as inapplicable to execution proceedings ; but the 
procedure in other chapters as well relating to suits is inapplicable to 
such proceedings, We agree that there 1s no power outside the Code 
requiring a Court to restore a suit dismissed for defanlt. Such a power 
cannot therefore be invoked by an applicant for execution seeking res- 
toration of an application dismissed for default. 

Balamakundas Atmaram v. Moti Narayan, I. L. R, 18 B, 
444, The Bombay High Court holds that registration of a prior incum- 
brance is notice to the subsequent incumbrancer, following the decision 
of the House of Lords in the Irish case of “The Agra Bank v. 
Barry.” That being so, the mere fact of the prior meumberancer having 
neglected to keep the title-deeds himself does not estop him from claim- 
ing the priority to whioh he is entitled as the subsequent mortgagee had. 
constuctive notice of the prior mortgage. We have already expressed 
our veiw ‘on the decision of the Madras Court in Shan Maun Mull 
v. Madras Building Company, I L. R, 15 M. 268 (vide II Madras Law 
Journal, p. 308). The definition of ‘notice’ in S. 3 of the Transfer 
of Property Act which makes wilfal abstention from an enquiry or 
search which a person ought to have made amount to constructive 
notice, suggests registration as possibly amounting to such notive. The 
Legislature may well put an end to this difference among the High 
Courts by the addition of a simple explanation to the section. 


Collector of Kanara v. Rambhat, I. L. R., 18 B, 454. We have 
already discussed the question as to whether Government is entitled — 
to appeal\where the Court below failed to provide for payment of the. 
Court-fee in a pauper suit (Vide I Madras Law Journal, p. 612). We 
are glad to have the support of the Bombay High Court in the view we 
then expressed. 


The Bombay High Court very properly places a liberal interpreta- 
tion upon the words ‘ Material irregularity in the exercise of jurisdic- 
tion’ contained in 8. 622 of the Code of Civil Procedure. Until the 
Privy Council restricts the meaning of that language as it has restricted 
‘the meaniag of the word “legally,” we shall continue to think with the 
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Bombay High Court that any error of procedure which causes a failure 
of justice is capable of rectification under S. 622. In a recent Full 
Bench case, the Madras High Court restricted the scope of its inter- 
ference to the case of perverse decisions. 


~ Dattatraya v. Rahimtulla Nurmahomed Khoja, I. L. R, 18 B, 
456. The application for execution not having been made to the same 
Court, S. 295 could not apply. To entitle to rateable distribution, the 
section requires that ‘ more persons than one’ should prior to the reali- 
sation „have applied to the Court by which the assets are held, for 
execution of decrees for money—See Copee Nath Acharje v, Achcha Bibee, 
I. L. R, 7 C, 553 and Shumbhoo Nath Poddar v. Inckynath Dey, 
I, L. R,9C., 920. In this case the applicant had not applied to the 
Second Class Subordinate Judge who realised the assets. A question 
might, however, arise as to whether in this case the Second Class Sub- 
ordinate Court was the proper court to realise the assets. S. 285 
requires the Court of the highest grade to realise the assets. The ques- 
tion however was not raised and we suppose the fact that the Second 
Class Subordinate Judge was executing a decree of the High Court in 
its original jurisdiction led to the jurisdiction of the Second Class Subor- 
dinate Judge to realise the assets being assumed. 


Bai Chandaba v. Kuver Saheb Bapu Saheb, I. L. R, 18 B, 464. 
This case shows good mancevring on the part of the pauper plaintiff. In 
a pauper suit provision is made for the Court-fee, whether the plaintiff 
fails or succeeds, or the case is disposed of under S. 97 or 98. But with- 
drawal of a suit is none of these things; and so notwithstanding the 
anxiety of the Legislature to secure the court-fee the pauper plaintiff 
escapes scot-free. This 1s not perhaps, as it shoulda be. The Legislature 
has to use better language to catch the dexterous plaintiff who does 
not mean to pay the Court-fee if he can help it. S. 414 cannot help 
in this case, for withdrawal is not vexatious conduct, nor a continuance 
of the suit. 

BRozario v. Ingles, I. L. R, 18 B, 468. The judgment of Candy, J., 
is very satisfactory. S. 481 of the Code of Oriminal Procedure is 
perfectly clear and there can be no doubt of a married woman being 
allowed to claim maintenance for her illegitimate children from the 
putative father, except that the Law in England is different. It ig 
one of the satisfactory features of the Evidence Act, that by the enact- 
ment of a simple rule it sweeps away a large mass of conflicting 
decisions of the English Courts. The Act has to be applied by judges 
of various grades and the rule enacted has therefore to be gimple and 
clear. Ifa wife can give evidence as to non-access, there is nothing in 
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the Act which regulates the order in which the various item of evidence 
should be let in. 


Perumal Udayar». Krishnama Chettiar, I. L. R., 17 M, 251. A, 
trespasser istreated very strictly, we should say sometimes harshly, by the 
Oourt in an action for mesne profits. Thus the Allahabad High Court held 
that he is not entitled to credit for the expenses of collecting the-income 
of the estate-Shttab Det v, Ajudhia Prasad, I. L. R., 10 A, 18. See also 
Ghoogly Sahoo v. Chundee Pershad Misser, 21 W. R, 246. We doubt 
whether these rulings aro now sustainable seeing that S. 211, C. C. P, 
defines mesne profits not as profits which the lawful owner might have 
received but as “those profits which the person in wrongful possession 
* = * actually received or might with ordinary diligence have 
received from the property.” It may be that a wrong-doer may not be 
entitled to recover from the owner expenses of the cultivation of property 
of which he was in possession without a title. But we doubt whether he 
should not be always held entitled in action for mesne profits against him 
to set off all expenses which a prudent manager would have incurred in the 
management of the estate—see Ttluck Ohand v. Soudamini Dasi, I. L. R, 
4,0, 566. In the case in question, however, Collins, O. J., and Davies, J., 
had not to decide this point.. The defendant who was sued for mesne 
profits got into possession under a revenue sale which was subsequently 
set asidconaccount of irregularity. Thelearned judgesfollowing Dakshina 
Mohun Roy Chowdhry v, Saroda Mohun Roy Uhowdhry 20 I. A, 160, 
held that one who obtains possession by provess of Court which is sub- 
sequently set aside cannot be regarded asa trespasser and could be made 
accountable only for the profits which he actually received or might with 
due diligence have received and must be given credit for all expenses 
bona fide incurred including costs of litigation. 

Orr v. Sandra Pandia, I. L. R, 17 M, 255. Oollths, O. J., and 
Shephard, J., hold in this case that when a party who complains that a 
document was obtained from him by fraud is in possession of the pro- 
perty to which the document relates, he is not bound to sue within 
three years to set aside the document, and that S. 28 of the Limita- 
tion Act does not extingnish the rights of a party in possession, but 
applies only to destrdy the rights of a person out of possession. The 
learned judges do not discuss the question whether in cases where the 
person executing the document is out of possession, heis bound to set ` 
aside the document within three years. This is fully dealt with in our 
article on the subject, 4 M. L. J., p. 1. . 

Quen Empress v. Mannatha Achari I. L. R, 17 M, 260. It is to 
be regretted that in this case Muthusami Aiyar and Best, JJ., had not 
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the advantage of hearing the-question argued whether under S. 488 of 
the Code of Criminal Procedure, a husband is bound to show that he 
was willing to maintain his wife with the consideration due to a wife. 
The learned judges were apparently not aware that the ruling of this 
Court in Marakkaly Kandappa Goundan, I. L R,6 M, 371, that mere 
willingness to maintain a wife,-if coupled with the denial of her status, 
is not a sufficient defence to a proceeding under S, 488 of the Code was 
dissented from in a learned and elaborate judgment by the Bombay High 
Courtin In re Gulabdas Bhaidas, I. L. R, 16 B, 269. The object of the Law 
is thera pointed out to be to prevent vagrancy, and a wife whom her hus- 
band is willing to support, if she has any matrimonial grievance, must go 
to a Civil Court and cannot invoke the aid of a Criminal Court. We are 
inclined to think that the Bombay view is probably sounder than that 
which has been accepted in Madras The demsion under notice will 
not be regarded as authoritative when the Court is asked to decide 
between it and the Bombay ruling, See. 2 M. L J., p. 318. 





NOTES OF ENGLISH CASES. 


In re Clark Haparte Breadmore, 1894, II Q. B. 393. <A debtor 
wha had been adjudged a bankrupt, but had not obtained an order of dis- 
charge traded withont the knowledge of the trustee in the bankruptcy 
and thereby acquired property. He then executed a deed by which he 
assigned all his personal property to a trustee for the benefit of hig 
creditors, and in consideration of the assignment the creditors thereby 
released him from their debts. The execution of the deed being an act 
of bankruptcy, he was again adjudged a bankrupt Held by the Court of 
Appeal that the property so acquired by the bankrupt must be distributed 
as assets in the first bankruptcy. 


In re Mauneir, 1894, 1] Q. B. 415. A prisoner committed for extra 
dition on two charges of committing anarchist outrages in France by caus- 
ing explosions a! a cafe at certain barracks applied for a writ of Habeas 
Corpus: 


Held that if the charges had depended on the uncorroborated evidence 
of an accomplice that would not be a ground for discharging the prisoner, 
for absence of corroboration was not conclusive in favour of a prisoner’s 
right of acquittal, but the Magistrate had a discretionas to whether tho 
evidence was sufficient to justify » committal; also that the outrages 
were not an offence of a political character within the meaning of 8.8, 
sub-section 1 of the Extradition Act 1870, for to constitute a political 
offence there must be two or more parties in the state, each seekiug to 
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impose the Government of their own choice on the otherẹwhioh was 
not the case with regard to anarchist crimes and therefore the prisoner 
was liable to extradition. 


The Queen v. Judge of County Court of Oxfordshire, 1894, II Q. 
B, 440. Where a solicitor retained by a party to an action in the County 
Court instructs his clerk to appear and conduct the proceedings in Court 
on the client's behalf, such clerk, although he be a duly qualified solicitor 
and has had the general management of the proceedings in the action for 
the client, is note solicitor acting generally inthe action for the client 
within the meaning of S 72 of the County Courts Act 1888 and is not 
entitled to address the Court without the leave of the judge. The dic- 
tum of Blackburn, J., in Reg. v. Poona, 18 L. T (MS) 325 that there can 
only be one attorney for a party at a time approved. 


Clements v: London and North Western Railway Co., 1894, 
II Q. B, 482. Where a boy under age entered the service of the defend- 
ants, a Railway Company, as a porter and agreed to become a member 
and to be bound by the xnles of an Insurance Society formed among the 
employees of the defendants towards the funds of which the defendants 
- contributed and at the same time he signed an agreement by which he 
accepted the contribution and the advantages to which he may be entitled 
under the rules of the Society in lieu of any claims against the defendants 
under the Employers’ Liability Act, heldin an action for injury sustained 
by accident that it was competent for the infant to enter into the agree- 
ment to become a member of the Insurance Society as part of the con- 
tract of service and that as the contract taken as a whole was for the 
benefit of the plaintiff, it was hinding on him and an answer to the action. 


London County Council v. Herring., 1894, II Q. B., 522, A justice 
of the peace has jurisdiction under Sec. 73 of the Metropolitan Building 
Act 1855 to order the owner ofa dangerous structure to take down, 
repair, or otherwise secure it, even though such structure is not adjacent 
to a highway and consequently is not dangerous to the public. 

Reischer v, Borwick, 1894, II Q. B., 548. A ship was insured against 
damage from collision with any object, but not against perils of the sea, 
The ship ran against a snag in a river, and the collision causing a leak, 
the ship was anchored and the leak temporarily repaired so that the 
ship was out of immediate danger A tug was sent to tow the ship to 
the nearest dock for repairs, but the effeot of the motion through the 
water was that the leak was opened again, and the ship began to sink 
and was ran aground and abandoned. 

In an action for damages for the total loss of the vessel, held that in 
asmuch as injury to the ship remained throughout, the collision was the 


PART IX.] THE MADRAS LAW JOURNAL. ° 2983 


proximate c@use of the damage and that the loss of the ship was covered 
_ by the policy. 

Per Lindley, L J..—Anenquiry to a ship may fairly be said to 
cause its loss, if before that injury is or can be repaired, the ship 18 lost 
by reason of the existence of that injury, under circumstances which but 
for that injury would not have affected her safety. 


The Glendra Rock, 1894 P , 226. Iln an action for damages for 
non-delivery of goods shipped under a bill of lading containing the usual 
exceptions but not excepting neglience, held that the burden of shewing 
that the defendants were not entitled to the benefit of the exception by 
reason of neligence lay upon the plaintiffs, the loss of the goods which 
had been damaged by sea water through the stranding of the vessel 
apparently falling within the exception. 

Allen v. Allen and Bell, 1894 P., 248. The evideuce of one 
party cannot be received as evidenee against another party without the 
latter having the opportunity of testing its truthfulness by cross-exam- 
imation. 

In a divorce suitthe evidence of the respondent is not admissible 
against a co-respondent if the judge refuses to allow the co-respondent 
to cross-exanine upon it, 

When two prisoners are jointly indicted anda witness called by 
one of them gives evidence criminatory of the other, the latter has a 
right to cross-examine that witness. 


A defendant may cross-examine a co-defendants’s witness. 


MISCELLANEOUS. 

We beg to acknowledge with thanks the receipt of the following 
legal publications :— 

The Canada Law Journal for July and August (in exchange). 

The Canadian Law Times for July and August (in exchange). 

The Green Bag for July and August(in exchange). 

The Western Law Times for July and August (in exchange). 

The American Law Review for July and August (tn exchange). 

The Laty Book news fron January to June (in exchange). 

An apparent defect in the Oode of Criminal Procedure. Mr. O. E. Gray, 
Barrister-at-Law, Calcutta, writes :—In arule which came before the 
High Court at Calcutta on September 5th last, to shew cause, why the 
commitment of one Rajchander Mazumdar to take his trial ut the next 
Sessions should not be set aside, the following points of law arose, The 
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prosecution of the prisoner was sanctioned on the Sth of Seftember 1893 
on charges under Ss. 193 and 471 of the Penal Code. 


The petition for the prosecution howover was not presented till the 
7th of March 1894, some days after the period of six months had elapsed 
allowed by S. 195 of the Criminal Procedure Code It was argued that 
as March 4th was a sunday and March Sth and 6th close holidays, the 
petition had been presented in time under S. 7 of the General Clauses 
Act I of 1887, as those three days could not be counted in the period of 
limitation. Itwas held however that this Act could not apply, as the 
Criminal Procedure Code of 1882 was passed before this Act. (sf sec. 2) 
and that the period of six months allowed had been completed before 
the petition for the prosecution was presented. That being so, there 
could be no sanction to prosecute and the prosecution was illegal, as 
under 8.195 °of the Criminal Procedure Code ‘ No Oourt shall take 
cognizance of an offence under Ss 193 and 471 of the Penal Code, except 
with the previous sanction of such Court or other Court, to which such 
Court is subordinate.” §. 537 of the Criminal Procdure Code however 
suys that “ No finding, sentence or order passed by a Court of competent 
jurisdiction shall be reversed or altered under Chapter XXVIL or on 
appeal or on revision on account of the want of sanction required by 
S. 195.” These two sections are evidently antagonistic to each other, 
although at first sight ıt would seem, that by the words introduced into 
S. 537, namely, “a Court of competont jurisdiction”, the section could only 
apply in cases where a Court had competent jurisdiction and that would 
imply a Court with sanction to prosecute. In [. L. R,10 B, 325 however 
those words “a Court of competent jurisdiction” were clearly defined 
and it wes laid down that it must be taken to mean a Court of competent 
jurisdiction in respect of the particular offence charged, notwithstanding 
the fact that there might be an entire absence of all sanction. That 
would seem to be the correct explanation, as otherwise the clause inser- 
ted into Sec. 537 “of the want of any sanction required by S. 195” 
would be absolutely useless and nullified by the previous definition of 
what shell be the nature of the Court trying the offence. 


Assuming all this however, the fact remains that Ss. 195 and 537 
of the Criminal Procedure Code are entirely antagonistic to each 
other. The High Court at Calcutta however in making the rule absoluto 
and quashing the commitment held that S. 537 must be taken to have 
been made subject to S. 195, and that it was not intended to override 
the provisions of S. 195 in this way. 


The Banitary Oath :—Myr. Justice Day is a Judge well and favour- 
ably known as holding the scales impartially, being a terror to evil- 


PART IX.) & THE MADRAS LAW JOURNAL. 295 


doers and hfrdened offenders, but a merciful Judge to those brought be- 
fore him for a first offence, and where the circumstances,justify leniency. 
His impromptu remarks are generally distinguished by their strong 
common-sense and forcible reasoning. It is therefore, all the more to be 
regretted that he will persist in showing his antipathy fo the oath with 
uplifted hand by making uncalled-for remarks when medical witnesses 
choose to avail themselves of that more cleunly mode of adjuration. 
Some months ago, while presiding at the Lancaster Assizes, he held up 
to the approval of the jary a medical witness who had kissed the Book, 
and to their scorn several others who had sworn with uplifted hand, 
remarking upon the absurdity of supposing that germs of disease could 
be acquired by kissing a Testament. More recently, while presiding at 
the Assizes at Bury St. Edmunds, Mr. Justice Day had to try, inter alta 
a case of Criminal assault, in which Dr. Reginald Roberts of Lowesloft 
was the medical witness. He expressed a desire to swear with uplifted 
hand, as he had a legal right to do, and as we aro informed, he has 
always done for some time past. It was the duty of the official adminis- 
tering the oath at once to administer it to the witness in the form 
and manner requested. But Mr. Justice Day interposed the remark, 
his words being written down by a gentleman present in Court, ‘ By all 
means, if you think the New Testament a dangerous book ; and, turning 
to the jury, he observed, the gentleman wishes to take the sanitary oath.’ 
Dr. Roberts adopted the dignified course of taking no notice of the judge's 
uncalled-for remark, though he might very fairly have answered that, 
while ke did not think a Testament per se a dangerous book, he aid think 
one which had been handled and kissed indiscriminately by a number 
of witnesses of all sorts and conditions was a dangerous book. Mr. 
Justice Day’s new name for the oath will probably commend it to other 
witnesses and to jurors, who must naturally prefer a sanitary oath to 
one which presumably is insanitary. This objection to kissing the book 
isnot a thing of yesterday, but for nearly six years past the law has 
sanctioned what Mr. Justice Day is pleased to term the sanitary oath to 
any person who may wish to take it. We have reached what is gene- 
rally known as the ‘big gooseberry’ season, and ifthe lay Press, will, 
to use an expression of the day, ‘ boom’ the sanitary oath as they have 
boomed many a less dosirable thing they will confera great benefit 
upon jurors and witnesses who, however much they may prefer not 
to kiss the Book, have not the courage of their convictions and do 
not wish to appear singular. While thanking Mr, Justice Day for 
giving us the name saritary oath, we may remind him that the same 
oath possesses other merits to which he would do well to turn his 
attention. Itis the more solemn form of oath, and its language is simpler 
6 
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than that generally used. Itis likely to impress witnessed and Jurors 
more solemnly, and especially the first time they take an oath. It is the 
more ancient form of oath, it cannot be evaded, and it puts all who take it 
upon an equality. There is only one way of raising the right hand. 
There are many ways of kissing or pretending to kissa book. Mr. Justice 
Day has, in common with other judges, frequently complained of the 
amount of perjury committed in our Courts of law. Perhaps there would 
be less if the oath were administered, as it is in Scotland, by the learned 
Judge himself. Perhaps there will be iess when any witness is required 
to repeat the words of the oath himself or herself. Meanwhile it is 
satisfactory for us to know, as we do, that neither the medical witness in 
Lancaster, nor Dr. Roberts will be deterred from taking the sanitary 
oath in future, but with other medical witnesses, will continue to set the 
example. ‘The Act of 1888 requires the oath to be administered without 
further question: let us hope that in future it will be admistred with- 


out any such remarks as those uttered by the learned Judge.—The 
Lancet. 


The value of Colonial Legal Appointments :—Lord Ripon, in reply to 
numerous applications from the members of the English bar for informa” 
tion with regard to the conditions necessary for candidates to legal and 
other appointments in the various colonies, has caused to be issued a brief 
summary of rules for the guidance of applicants. In those colonies (ennme- 
rated, and mostly unhealthy climates) the appointment rests with the 
Colonial office, but in any colouy such as Australia, &., the appointment 
to public offices rests with the Governor. Offives with emoluments from 
100£ to 200£ are invariably filled by the Governor, who has the abso- 
lute disposal of the same, but in the case of salaries exceeding 200£ 
the Secretary of State has the power of nomination. Barristers are 
required as law officers and Judges, and in some instances as Magis- 
trates. The salary of ẹ Queen’s advocate (who in some colonies, but 
not as a rule, is allowed to take private practice) varies: from 400£ in 
the Bahamas to 1500£ in Jamaica and British Guiana; that of a 
puisne judge from 800£ in the Leeward Islands to 8,400 dollars in 
the Straits Settlements, and that of a chief justice, from 700£ in Ber- 
muda to 2,500} in British Guiane. In British Gniana and Trinidad 
there aro Magistrates with salaries varying from 500. to 8002 to which 
barristers arə usually appointed. Barristers are also required for the 
resident Magistrates in Jamaica, aud for the district Courts’ in Cyprus, 
where the salaries range from 4501 to 5001. The salaries attached to 
appointments in West Africa are much higher, owing to the unhealthi- 


ness of the climate, and carry greater privileges with regard to pension 
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and leave Æ absence than elsewhere, and physicians and surgeons are 
also appointed to,these Courts. To sum up, the higher offices in the 
services are usually filled by promotion, and the lower by appointment 
of local Candidates, or by means, of open Competitive examination.— 
The Law Journal. : 

Digest of Law Reports:—The Indian legal practitioner is at a great 
disadvantage owing to the absence of proper digests for the Indian Law 
Reports. The Government of India that is responsible for the publica- 
tion of the Indian Law Reports ought to see to the publication of digests 
and cutrent indexes for the reports. Woodman’s digest was published 
in 1886 and the Supplemental Volume comes only up to the year 1889. 
The practitioner that has to find a case reported within the last five 
years has to wade through the indexes of twenty volumes for that pur- 
pose. We understand that the Secretary to the Vakil’s Association of 
Madras drew the attention of the Government of India to this but the reply 
vouchsafed was that the index at the end of each volume was a suffici- 
ent assistance to the practitioner. Apparently the Government was 
disposed to think that the preparation of the index to each volume was 
a sufficient return for the price paid. We would have no objection to the 
Government charging a couple of Rupees extra for an index for each year 
if the cost was a consideration deterring them from the publication of it. 
We would invite the attention of the authorities to the strong condemna- 
tion of Sir Frederick Pollock—no mean authority on the subject—in the 
preface to his recent Tagore Lectures on Frand delivered in Calcutta. He 
writes “In this hope (viz., that his work may be of some use asa clue to 
the authorities) I am to some extent encouraged by the singularly 
defective state of the books of reference available ina search for Indian 
decisions. Although there has for many years been an official system 
of law-reporting in all the High Courts, the only digest of cases is now 
` five years in arrear, and there is no kind of Supplement or current index, 
official or unofficial. Annotated editions of the codes exist ; but they are 
with very few exceptions, so meagre and irregular in their references to 
adjudged cases as to be almost useless in that respect. In fact no one 
can at present be sure of knowing what Indian decisions have been 
reported on any given point unless he has read or at least searched the 
whole of the Indian Law Reports for five years. L must confess that I 
have not attempted any such feat and that I should have been in danger 
of over-looking important cases of the last five years but for the frequent 
and ready help of my predecessor in office, Mr. Caspers and other 
learned friends of the Calcutta bar.” 

Benamt Transactions :—Our readers probably remember the chapter 
on Benami transactions in Mayne’s Hindu Law. That valuable treatise 18 
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~ distigared by uncomplimentiry insinuations and attacks ag@inst native 
character generally gnd' Brahmins in particular. His yaluable reflections 
on the-history arti’ development of the Hindu Law are in some places 
vitiated by his|prejudice. He begins that chapter thus :—‘‘ There pro- 
bably is no country in the world except India where it would be necessary 
to write a chapter on the practice,of putting property into a false name,” 
Again he writes, “In some instances the practice can only be accounted 
for by that myaterions desire which exists in the native mind to make 
`. every transaction seem different from what it really is.” We are glad 
to note that Sir Frederick Pollock does not agree with Mr. Mayne, 
He says “Let me remark ın passing that this description could be 
g applied with substantial accuracy to the practice of conveying land to 
offeres to uses, as ıt prevailed in England for two centuries or more. 
Practices of this kind naturally grow up in a state of society where there 
is an appreciable risk, from one generation to another, of hostile conquest 
or confiacation. It would be surprising if they did not and, having 
regard to the political State of India both before and after the short 
` lived prosperity of the Mogul Empire, I do not see the necessity of 
explaining the frequency of these transactions by some supposed innate 
love of secracy in the minds of Oriental owners of property. Neither 
‘ig there anything surprising in the persistence of habits of this kind after 
the reason for them has disappeared. Our modern life is full of these 
survivals in things great and small. Again, it 18 quite natural for ingen- 
ious persons to discover that the means of concealment which formerly 
were a shelter from the strong hand of princes and adventurers can be 
turned in peaceful times to the less ambitious but not less lucrative end 
of baffling creditors. With regard to the morality of such proceedings 
all honest men both in the East and in the West are agreed. No honest 
European who knows anything of business will pretend that the practice 
of them is unknown in Western countries. Conveyances to uses after 
the old fashion are no longer possible in England, but collusive or 
‘friendly’ bills of sale of stock in trade and other moveable property 
are far from uncommon; and Iam much mistaken if something very 
like benam: does not go on among professional land agents, to whom 
land is merely a commodity of speculative purchase and sale, and whose 

floating liabilities often exceed their available resources.” 
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Vor. IV.] OCTOBER 1894. [Parr X. 


THE ADMINISTRATION OF CIVIL JUSTICE 
IN MADRAS. 


We have read the Report on the Administration of Civil Justice 
in the Presidency of Madras for the year 1898 and the order of 
Government thereon. We have risen from the perusal of the weary 
pages of statistics with a sigh of relief. From beginning to end the 
order is a quantitative appraisement of the work of judicial officers. 
We lookin vain for any test of efficiency other than a numerically 
large disposal and a speedy determination of cases. There is no 
doubt a reference to the appeal test or the percentage of confirma- 
tion by the appellate tribunal, but the value of it is very low as 
it depends on the idiosyncracies of particular appellate judges. 
“ The total number of suits ordinarily disposed of every year as well 
as of small causes” say the High Court, “exceeded the institu- 
tions and was greater than ever before attained:” But this does not 
satisfy the Government. “It was less satisfactory to find,” says 
the order, “that the average duration of contested suits and small 
causes was longer than in 1892.” As regards the District Courts 
there was a great advance in the out-turn of appellate work, but 
“the courts did not altogether keep pace with the increase of busi- 
ness.” In the case of the High Court the appellate litigation 
advanced under every head, but the Government pays a compliment 
“that theincrease of business was well met.” Thus wherever one 
may turn, the rage is for disposal and the largest quantity of work 
brings the greatest credit. The Subordinate Judge of Palghat, 
than whom it is more difficult to find in the service a more conscien- 
tious officer, is condemned as dilatory. and “ his work shows un- 
favourably from almost every point of view.” The High Court 
knows and the Government ought to know that the test of pre- 
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eminent jadicial fitness is not celerity of despatch. % provokes 
a smile in the reader of the Government order to find a judicial 
officer praised by Government whom the profession and the suitors 
may agree in condemning and it gives needless pain to the honest 
“and capable officer whom no favours can seduce into an unconscien- 
tious discharge of his duty to be told that he is dilatory. Why 
should not the High Court call for a return from time to time from 
the District Judges stating their opinions of the judicial qualities 
displayed by the District Munsiffs under them? The High*Court 
itself must have opportunities in the trial of appeals and second 
appeals, to judge of the thoroughness and ability with which 
Subordinate Judicial officers do their work, and yot there is not a 
word in the report of appreciation of judicial qualities which do not 
appear in numerically large disposals. It may be that the Govern- 
ment is disposed to regard the whole judicial machinery as a means 
of determining litigation at the smallest cost, and it is natural that 
its observations should be directed against additional expenditure 
through any increase of that machinery. But it is surprising that 
the fever of large and quick disposal should have spread so far as 
to infect the High Court, the highest court of justice in the land. 
Their anxiety seems to be to turn out the largest quantity of work 
themselves and to exact from judges in the Moffussil conformity to * 
the same standard. And yet the High Court is in arrear for a whole 
year of ite work. , Munsiffs or Subordinate Judges can have no time 
for the study of law i in its various departments, or the acquisition of 
accomplisaments which should be ornament to a judicial officer on 
the Bench. The judge of the High Court has no time for any- 
thing but the disposal of cases set down before him for hearing. 
We venture to doubt whether there is any judge of the High Court 
at present except one who 1s able to spare any time for the study 
of the reports, English and Indian, of the enactinents that are issued 
by the legislatures here and in England, or of the treatises that 
appear from time to time in the various departments of law. All 
the time that our judges are not sitting on the Bench, they are either 
preparing’ their judgments or perusing calendars in criminal Cases, 
or studying the cases which come on for hearing. It is a sad spec- 
tacle to soe a judge of the High Court listening to arguments with 
one eye upon the hands of the clock and the other upon the practi- 
tioner, With the departure of Mr. Justice Kernan the words “ time 
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is no consideration” have ceased to resound in the hall of justice. 
This state of things has begun already to tell upon the efficiency 
or our High Court Judges. We desire to speak with all respect 
and in no carping spirit. But who will say that tho judges of the 
High Court of the present day will stand a fair comparison with 
the judges of twenty-five years ago? The work of the High Court 
has increased more than two-fold since that time, but the strength 
of the court continues the same. Judges used to sit but two or 
three days in the week and had leisure for study and reflection. 
But now the alternatives ave, hopeless arrears or perfunctory judg- 
ments. Judge again by another standard. ‘lake the last ten vol- 
umes of the Madras Serios of the Indian Law Reports and compare 
them with the eight volumes of the Madras High Court Reports. 
No professional man ofany discrimination can feel any doubt as 
to the result of such a comparison. Notwithstanding this, the cry 
for ‘more work is coming from the Government, and the High 
Court responds and echoes the cry down through all the grades of 
the judicial service. If the Munsifis and Subordinate Judges of 
to-day are better than their predecessors of twenty-five years ago, 
thanks to the Uuiversity which'has disseminated law aud culture 
throughout the land, and not to the system which demands a 
. larger and larger quantity of work to be turned out by them. As 
regards the conditions of recruitment of the High Oourt Bench, 
there has been no change. But the fact remains that the staff is 
inferior. The people have a great interest in our High Court judges 
being of the highest calibre and attainments. Living under a 
bureaucratic Government, a benevolent despotism as it has been 
called, the people look upon the High Court as the guardian 
of their liberties. Itis their duty to see that the Court is main- 
tained not merely in the possession of its powers and privileges, but 
also in the possession of that respect and confidence which are the 
true sources of its strength and greatness. Nothing can contribute 
towards the attainment of this end, as an increase in the staff of 
judges. Notwithstanding the transference of a portion of the original 
work of the High Court to the newly established City Court, we 
believe that there should be an addition of at least two judges to 
the strength of the Court. The additional expenditure involved 
will not be grudged by the country, and the Government will 
have the support of every right-thinking man, if it endeavours 
to perform the task of placing the High Conrt on a satisfactory 
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footing. The saving to Government from the Civil tigation of 
the country during the year 1898, was 144 lakhs, or more than a 
third of the total receipts. There is absolutely no justification for 
the Government crediting this enormous surplus for the general 
purposes of the State and grudging the addition of two judges to 
the strength of the High Court, We havo had the advantage of 
looking into the Administration Report on Civil Justice in Bengal 
for the year 1893. The Calcutta High Court consists of thirteen 
judges for doing the work which in respect of quantity is only 
about half as much again as that of the High Court of Madras. 
We do not desire to be understood as considering the number of 
judges in Calcutta too large. But that figure thirteen shows that the 
pressure of work on their Madras brethren is unduly heavy. 
In the year 1893, in Calcutta, the number of first appeals from 
decrees decided was 310 ; second appeals, 2,195 ; original suits, 766 ; 
original sessions cases, 48; insolvency cases, 185 ; first appeals 
from orders, 160; second appeals from orders, 224; criminal appeals 
and revisions from the Moffussil, 2,872. During the same period in 
Madras the number of first appeals from decrees decided was 259 ; 
second appeals, 1,953; original suits, 253; original Sessions cases, 
46; insolvency cases, 196; first appeals from orders, 184; second 
appeals from orders, 4; Criminal appeals and revisions from the 
Moffussil, 1,515. The Calcutta report makes no mention of Civil 
revisions, but in Madras 703 cases of that class were disposed of 
during the year 1898. Weare aware that it’ is not easy to com- 
‘pare the nature of the work, but tbere is no reason to believe that 
there is such an amount of disparity as to vitiate the result of the 
comparison. lf Madras is treated on the same liberal scale as 
Calcutta, there can be no doubt that the argument for the addition 
of three judges to Madras is tenable. Calcutta, which is the centre 
of Government and has perhaps a more determined will of its own, 
has been able to enforce it upon the Government of India. It is 
however not a question of provincial rivalry with Bengal. We 
are only putting forward our claim to a just recognition of the wants 
of this province. If the people were sufficiently alive to the situa- 
tion, they would agitate strongly for better treatment as regards 
the strength of the High Court. 


There is another source of weakness in the High Court in 
another quarter. The District Judges from whose ranks one.third 


PART X.] 6 THE MADRAS LAW JOURNAL. s 803 
of the Judes of the High Vourt are taken under the provisions of 
the statute are inspiring less and less respect every day, as regards 
their legal attainments and judicial capacity. With the growing im- 
provement in the native branch of the judiciary, the marked superi- 
ority of the members of the Covenanted Service arising from their 
liberal culture which was making itself felt has ceased ; and the feel- 
ing is growing that Covenanted servants should not all at onco be 
appointed to the post of District Judge with Appellate Jurisdic- 
tion over the decisions of experienced and capable native judicial 
officers. Year after year orders of Government have furnished 
proofs of the unsatisfactory condition of things in this respect, and 
the Government rsmarks in its order under review “ that it is im- 
posaible to view the results of the year with entire approval and in 
certain cases they can only be described as eminently unsatisfac- 
tory.” For the prestige of District Judges being unimpaired, for 
the confidence of litigants in their judicial capacity being unshaken, 
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and in the interests of efficiency, it is absolutely essential to un- 
prove the quality of European judicial officers in the Moffussil. A 
service that produced a Holloway, a Collet and an Innes seems now 
to be altogether a barren field from which it is futile to expect the 
growth of judicial eminence. We do not know whether there is 
anything in tho recruitment of Civil servants in England to account 
for this result, but the disease is present which loudly calls for a 
remedy. The same blighting influences that operate in this province 
do not seem to exist in Bombay, for in the ranks of Civilian Judges 
of the Bombay Presidency, there seem to be men able to fill worthily 
the seats on the High Court Bench. But whether this is so or not, 
there can be no doubt of the state of things in this Presidency. 
And the Government in answer to a question recently put in the 
Legislative Council confessed that the position of affairs was not as 
satisfactory asit might be and told the Honorable Member who 
put the quesiion that it was devising some scheme for improving 
the quality of Civilian Judges in the Moffussil. We venture to 
suggest a scheme for giving some preliminary training in civil work 
to Covenanted Civilians before they are appointed to the responsi- 
ble office of District Judge. There are 21 District Judges in the 
Presidency. Assuming that 4 of them may in course of time bo 
members of the Provincial Service, theremaining 17 will be Cove- 
nanted Civilians. The number of Sub-Collectorships is 13. Prin- 
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cipal Assistants to the Coilectors of Ganjam and Vizag#batam who 
hold the same rank as Sub-Collectors are 2 in number. The HKegis- 
trarship of the High Court and the Secretaryship to the Board of 
Revenue may also be treated as on the same grade. The total number 
of these officers therefore 1s 17, and assuming that one of these may 
belong to the Provincial Service, there are 16 officers of the grade 
of Sub-Collectorship through one of which a Head Assistant has 
to pass, before he is made a Collector ora District Judge. These 
16 offices ave the training ground tor 17 District Judgeships* and 2 
High Court Judgeships in the Judicial line, and in the Revenue 
line, to 20 Collectorships, (after deducting 2 for the Provincial 
Service) 4 Memberships in the Board of Revenue, and the places 
of 4 Members of Council anda Revenue Secretary and 2 or 8 other 
miscellaneous offices such as the Inspector-Generalship of Jails or 
the Residentship ot Travancore, t.e., the 16 offices of the grade ofa 
Sub-Collector are the training ground for 19 offices in the Judicial 
line and about 30 offices ın the Revenue line. The knowledge of 
Revenue matters possessed by a Head Assistant may be deemed to 
be sufficient for the place of District Judge. If 6 of the 16 officers 
of the rank of Sub-Collector, inclusive of the Registrar of the High 
Court, or 5 Sub-Collectors, are relieved ofj;revenue work altogether 
and made Assistant Judges and invested with the powers of Dis- 
trict Munsifis and gradually of Sabordinate Judges, every Head 
Assistant who chooses the Judicial line may be made to pass 
through thegrade of Assistant Judge to the position of District 
Judge. The indiscriminate transfer from the Revenue to the Judi- 
cial line must cease altogether. After he quits the rank of Head 
Assistant, the Civilian must elect his career, or the Government 
must decide it for him once for all, and not change him from one 
Department to another afterwards except under very oxtraordinary 
circumstances. Ths scheme will give the Civilian a training of 
about 2 years in civil work before he is made a District Judge, and 
he will aot, if it is adopted, present the undignified spectacle 
of learing the A BC of civil law from the practitioners in his 
Court. Although financial considerations have no legitimate place 
in the determination of this question, the scheme will not impose 
any fresh burdens exceeding the salaries of 5 Deputy Collectors who 
may have to be appointed for doing the Revenue duties hitherto 
done by 5 Sub-Collectors. This additional expenditure may be 
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preventedein one of two ways, one District-Judgeship may be 
abolished that of Kurnool or South Arcot, and the salary thus set 
free may be utilised for the appointment of one more Assistant 
Judge and the payment of the five Deputy Collectors. The Assistant 
Judges will render sufficient service in relieving the Distriot Judges 
of a portion of their Sessions work, so that the abolition of the office 
of one District Judge is not likely to be of any inconvenience to the 
public. If this does not recommend itsel fto Government, the place 
of a Subordinate Judge may be abolished and his salary applied 
towards the payment of the salaries of the Deputy Collectors who 
mist necessarily be appointed in place of the - Sub-Collectors 
drafted into the judicial line. Weare ourselves in favour of the 
former alternative as the District Court of Kurnool was some years 
ago considered unnecessary and it was only retained to appease the 
service that felt discontented at the abolition of the District Court 
of North Tanjore. We would earnestly press upon the authorities 
the consideration of this scheme or of any other on similar lines, if 
they will not lend themselves to bringing the European branch of 
the judicial service into contempt. A civilian will thus have larger 
experience of judicial work before heis appointed to the High Court 
Bench. That there will be a better field of selection for a place 
on the High Court Bench is itself a recommendation for the adop- 
tion of a scheme similar to the one we have suggested. 


No cheese-sparing economy should influence the action of 
Government against the adoption of a measure calculated to im- 
prove the tone of the Judicial Service. If District Judges will 
thus be better trained than they are, it will be possible to introduce 
another important measure of reform as regards the Civil Courts 
Act. Unless the salaries of Subordinate Judges are raised consider- 
ably, we do not approve of the unlimited jurisdiction which is confer- 
red on them under the Civil Courts Act. It seems to us that officers 
drawing salaries from Rs. 500 to Rs. 800, should not have to try 
suits involving property of several lakhs in value. Apart from the 
temptation to which an officer drawing only asalary of Rs. 500 may 
be exposed in trying such a cause, unjust suspicion 1s likely to 
tarnish his reputation. We would therefore recommend an apper 
limit of Rs. 50,000 to be fixed as regards the jurisdiction of Subor_ 
dinate Courts. If this suggestion be acceptable to Government 
Act III of 1870 will have to be modified accordingly. 
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As we are dealing with the improvement of the quality of the 
- judicial service, it is only pertinent to remark that the appointments 
made by tae High Court to the post of District Munsiff are not 
altogether satisfactory. The Administration Report for Bengal 
for 1898 shows that out of 13 appointments of District Munsitfs 
that were made during the year, 4 were of M.A. B.L’s. and the rest 
of B. 18. The High Court of Madras, on the contrary, has not given 
up the practice of appointing Translators, Head Clerks and Sheris- 
tadars as District Munsiffs. The number of graduates-in-law is 
rapidly increasing every year, and there is no justification for the 
High Court being satisfied with legal attainments of an inferior 
order. The appointments to the rank of Subordinate Judges are 
still less satisfactory. ‘There are not more than three or four in 
their ranks who have earned the respect of the legal profession. 
We think that the High Court and the Government should depart 
from the practice of promotion by seniority and ocoasionally even 
of promotion from the subordinate ranks and make appointments 
directly from the ranks of the profession. A prize or two of that 
description will be a strong incentive to professional men in the 
attainment of excellence and a cause of wholesome rivalry between 
them and the members of the subordinate judicial service in the 
acquisition of legal knowledge. l 


There is a chapter in Mr. Srinivasa Raghava Iyengar’s admirable 
Memorandum on the Progress of the Madras Presidency devoted 
to the costliness of justice. We do not know what the Government 
has done with the suggestions contained in that Memorandum, He 
regards the costliness of justice as a potent factor in the Impover- 
ishment of the agricultural population. A simpler machinery for 
tho disposal of petty litigation with finality attached to its decisions 
is a great desideratum. Village Courts as at present constituted 
are unsacisfactory and do not command the confidence of the people. 
The improvement of their constitution enacted in Madras Act I 
of 1889 has not been carried out by Government even in the more 
intelligent parts of the Presidency. Tt is impossible therefore to 
pronounce any opinion on the possible effect of their improved con- 
stitution upon the litigation of the country. If the improved con- 
stitution were introduced more largely, the question might then be 
taken into consideration whether the village Courts might not be 
made the sole tribunal for petty claims, instead of being as now 
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an alternatfve machinery to the Small Cause Courts. It would 
also be a matter for consideration whether their constitution could 
not be further improved and their jurisdiciion enlarged. The 
regular Courts of First Instance in the Moffussil might also be 
strengthened by the addition of more judges to each Court and the 
system of Appeals and second Appeals tantalisn¢g the unhappy 
litigant curtailed to a certain extent. The attitude of the autho- 
rities seems to be that the present judicial machinery is perfect 
and neds no revision or improvement. We think a Commission 
should be appointed for the purpose of investigating whether we 
are proceeding’ on the right lines and whother some improvement 
might not be effected by a change in the system of administering 
justice. With the Memorandum of Mr. Srinivasa Raghava Iyengar 
in its hands, tho Government might have called for a report from 
ihe High Court upon the validity of the impeachment he has made 
against the present system. Tho fact is that nobody seems to have 
any time for anything except the counting of cases disposed of. 
The Government is so satisfied with the present condition of things 
that it has requested the High Court to introduce the ad valorem 
system under the Court Fees Act on the Original Side of the High 
Court. The Government is not satisfied with the surplus of 14% 
lakhs and wants more money by taxing justice. Wo have no hesi- 
tation in saying that the scalo of fees charged on the Original Side 
should continue, if only for the purpose of comparison with the 
rival system obtaining throughout the Moffussil. There is much in 
principle to recommend its continuance. The Administration 
Report of the High Court goes into unnecessary details as remarked 
by Government, and a comparison of it with the Report in Bengal 
suggests the advisability of simplification. Questions of principle 
like those we have deult with ın these pages should receive some 


attention in the Report. 





THE POLICE AMENDMENT BILL 1804. 
The Bill introduced by the Honorable Sir Antony MacDonnell 
in the Viceregal Legislative Council to amend the Police Act V 
of 1861 deserves very careful consideration as one calculated to 
produce momentous changes in the relations of the various races 
constituting the Indian community to each other and to Govern- 


nient. ‘The bill is exceptional in its character as vesting in the 
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executive large powers of a judicial nature to a degree hitherto 
unknown even in this country. The Hon’ble mover felt the impor- 
tance of the measure he undertook to patronise, for he observed 
“These are important additions to the existing law, and I think 
that the public should have full opportunity of examining and 
criticising them before we proceed further to legislation. In accord- 
ance then with rule 20 of the Rules for the conduct of Legislative 
business, I wish with Your Lordship’s permission to postpone the 
discussion on the principle of the amendments until the full Council 
assembles in Calcutta. My object now is to have the Bill published 
for general information in order that when the time arrives for 
referring it to a select committee, I shall have as it were, felt the 
pulse of public opinion and be in a position to explain away doubts 
and justify the proposal, with even fuller knowledge of that opinion 
than I now possess.” Sir Antony would, to our mind, have done 
better, if before submitting the measure to the criticism of the 
public, he had laid before them the reasons which actuated him 
to propose it and the considerations which induced him to place 
such an unusual amount of confidence in the executive as to 
justify the transference to it of powers which prima facie would be 
better exercised by a judicial body. In the absence of sucha 
statement by the author of the proposed legislation, we can only 
discuss its soundness on the materiels available to us from its antece- 
dent history and the circumstances under which it has come into 
existencs. Before making our remarks on the Bill, we shall state 
the main provisions which are of general importauce. ‘The first of 
these provisions is an amendment of §.15 of the existing Act. 
That section provides for the quartering of additional police in any 
tract which is declared to be in a disturbed or dangerous condition 
and the charging the inhabitants thereof with the cost of such addi- 
tional police force ; according to the existing law, the cost must be 
apportioned among the entire population of the tract. The amend- 
ment proposed is to the effect that Government should be empower- 
ed to include in the assessment non-rosident owners of property if, 
in the circumstances of the particular case that be fair and just, 
and to exclude from assessment those people or classes. who have 
not contributed to the disturbances, the cpst of maintaining the 
additional police being levied only from the persons or classes who 
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have caused such disturbances. The second important provision 
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which is ay alternative to the provision just noticed enables the 
Government to levy compensation from a disturbed locality for 
serious outrages committed therein and pay it away to the perscns 
who have been injured or to their families. The third provision 
is the grant of licenses for processions when there is any reason to 
‘apprehend a breach of the peace, if the procession were allowed to 
be conducted without conditions or control. There can be no 
doubt that these amcdndments were suggested by the occurrence 
of a number of unfortunate religious riots that have disturbed the 
peace in various parts of the country, notably in the North-West 
Provinces and in the cites of Bombay and Poona. The Hon’ble 
mover was apparently impressed with the injustice of making the 
whole population pay where only a few are at fault, and especially 
where one of two rival communities is ill-treated amd oppressed 
by the other, of making the suffering party pay for the police that 
are intended to restrain the violence of their oppressors. There is 
certainly much force in such an argument, and indeed there would 
be force in arguing that even where the question is not complicated 
by the existence of rival factions, the peaceful inhabitants whose 
peace is disturbed should not be made to pay for the wrongs commit- 
ted by their restless brethren. Such powers however are found 
necessary, and the Indian legislature does not stand alone in sanc- 
tioning special taxation for such purposes, though it undoubtedly 
goes further than other countries have thought fit to do. Similar 
provisions exist in England, but there is one important distinction 
between the legislation of the.two ceuntries, viz., that while here, the 
powers under the special act are vested in the executive, in England 
itis entrusted to magistrates. The Act for amending the laws 
relative to the appointment of special constables and for the better 
preservation of the Peace 1 and 2 Will IV. Ch. 41 S. 1 empowers two 
or more Justices of the Peace upon the oath of any credible witness 
that any tumult, riot or felony has takén place, or may be reason- 
ably apprehended in any parish, township or place ..... to 
appoint special constables for the preservation of the public peace, 
and for the protection of the inhabitants and the security of pro- 
perty. Section 18 of the same statute authorises the payment of 
such special constables out of the county rate, but the Act does not 
authorise the levying of special contributions for the expenses of the 
additional police ; wo cannot but think that the Indian law which 
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entrusts the power of appointing additional police to tle executive 
is not an improvement on the English statute. But this observation 
apphes far more strongly to the provisions of the proposed amend- 
ing Bill. .The Act for the Payment of constables for keeping the 
peace near Public Works which authorises the appointment of 
special police where it is necessitated by the behaviour of persons 
employed on rail roads, canals or other public works, and the charg- 
ing of the expenses of such police upon the companies carrying 
on the works, vests all the powers under the Act in justices ‘of the 
peace. We think the considerations for casting such responsible ` 
duties on judicial officers are stronger iu this country than else- 
where. The community consists often of rival sects of Hindus, 
Mahomedans, or Christians, and in some places one of such com- 
munities 13 numerically much weaker than its rival, but at the same 
time it is sometimes the fact that the former are of more martial 
habits than the latter and are consequently regarded by the execu- 
tive as the more important factor to be reckoned with. In such 
cases the task of determining which party is the delinquent is of 
an extremely delicate nature, and it is supremely important that tho 
decision arrived at should command the confidenceof both the com- 
munities; for any feeling that Government is partial to either race 
must result in most unfortunate consequences. In the interests of 
the Government itself, every step should be taken to prevent such 
a suspicion, and there seems to be no better method of doing this 
than by enacting that where a special police force is quartered on 
a disturbed tract, and the maintenance of tho force levied from 
its inhabitants, any attempt. to exempt any community, or any 
individual from’ taxation should be made by means of a judicial 
investigation. This will afford some guarantee that the execu- 
tive will not attempt to exculpate any class, except where there 
are strony grounds for doing so, and a judicial decision will put 
an end to all suspicion of favoritism on the part of the officers of 
Government, Such a power of deciding who is guilty and who is 
innocent is not given to the executive in any other country, so far as 
we are aware, and we think that the executive officers of Govern- 
ment may well object to such a responsibility being cast on them: 
The inexpediency of tho amendment would be manifest, if we refer- 
red to one single instance that must be fresh in the minds of many, 
Suppose the executive had been called upon to exercise the power 
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proposed $0 be given by the amendment wigh reference to the 
recent Poona Riots. So far as we can judge from the utterances of 
responsible officers, there can be no doubt that the executive would 
have exempted the whole Mahomedan community and levied the 
whole tax from the Hindus; and yet the sessions court of Poona 
pronounced the Hindus free from blame and held that the Mahome- 
dan were the cause of the affray. What a travesty of justice there 
“might have been if Sir Antony MacDonnell’s Polico Bill had been 
law and in operation in Poona? The executive are likely to supposo 
that the numerically larger race is to blame in all cases of collision, 
and whether their decision is right or wrong, it is not likely to 
command confidence. Itis likely moreover to create an undesir- 
able rivalry for official favour, which is highly detrimental to 
social harmony. In the interests of peace and mutual good will and 
of Government alike, we think the executive should not be invested 
with such a power, At the same time we are not prepared to 
affirm that it would not be advisable, nay, necessary, sometimes to 
porform the difficult task of fixing the guilt upon the guilty class 
and saving the innocent from the punishment bronght on by the 
misdeeds-of their enemies.’ What we contend for strongly is that 
this duty should be entrusted to a judicial body. How is this body 
to be constituted? Althongh it is not necessary for our purpose 
to find a preciso or definite answer to this, we would say a word 
on it for the consideration of the legislature and of the public. 
We promptly recognise the fact that the person mainly responsible 
for the peace of the district, we mean the chief executive officer 
thereof, should have a voice in the determination of the question. 
We would associate with him the chief judicial officer of the dis- 
trict, or if he cannot be spared for the purpose, any other judicial 
officer of standing and experience to be appointed by Government, 
aud to those it may be well to add one or two more individuals of 
trust and position, who may be chosen from the communities con- 
cerned in the decision of the question. A decision by such a 
tribunal, besides being above all suspicion, will by its public nature 
be @ strong lesson to the party meee guilty which they are not 
likely soon to forget. 

The second alternative provision is in reality of the same 
nature and founded on the same principle as the proposal we 
have dealt with and is open to the same objections, 
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The bill proposes to make non-resident owners qf property 
responsible for the disturbance of the peace “if in the particular 
circumstances of the case, that be fair and just.” What circum- 
stances are to be deemed as rendering it ‘ fair and just’ to make 
absent persons responsible is not mentioned. We presume it 
could not be intended to inflict punishment except where, notwith- 
standing their absence from the scene of the disturbance, they can 
be proved to have in some way or other instigated it. If so, there ` 
cannot be the slightest objectiou to stating it clearly. If on the 
other hand, the object of the mover be to lay a duty on all‘owners 
of property whether they are present or not, to keep the peace, 
wo cannot but characterise such a policy as unjust and inexpedi- 
ent. Possibly, the intention is to make the owners responsible 
for the conduct of their agents or servants, but here again we fail 
to see the propriety of casting a responsibility that cannot possibly 
be properly discharged. The mover seems to be providing for 
extreme crises which will justify heroic measures, but he has not 
been pleased to make himself intelligible to the public whose 
criticism is courted. 


The third and last important provision in the Bull proposes 
to regulate processions, where necessary, by means of licenses. We 
think the suggestion is a very good one, but must again say 
the duty is one that can be more satisfactorily discharged by a 
magistrate, who will act on judicial principles. In England’ the 
granting of licenses for such purposes is vested in justices of the 
peace, not in the Police, and in many cases the action of tho 
magistrates is liable to revision by the High Court of Justice, such 
as licenses to keep honses of entertainment, liquor shops &c. There 
is no reason for trusting the magistravy here with less discretion 
and the Police with more, than in England. 


NOTES OF INDIAN CASES. 


Sankunni Nayar v. Narayanan Nambudri, I.L.R., 17, M. 282. 
The object of section 317 of the Civil Procedure Code is to prevent 
benam? purchases at execution sales. Relief is therefore denied toa person 
who brings a suit against the certified purchaser on the ground that the 
latter is a benamtdtar for him, But the section was not intended to inter- 
fere with the law of principal and agont and prevent the principal from 
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acquiring pfoperty through his agent. If there is a subsisting relation of 
"principal and agent, and in the course of the agency, the agent purchases 
property in his own name for his principal, he holds it for the benefit of 
the principal. It may be said that in every case in which one person is 
instructed to purchase property in his own name for another, there is a 
case of agency. But we do not think that such agency for the nonce can 
be recognized as a ground for not applying the section, as it will rendor 
the section altogether nugatory. Notwithstanding the rather broad lan- 
guage of the section, we think the Madras High Court ig right in 
holding’it was not intended to enable an agent who has purchased pro- 
perty for his principal to withhold it from the latter. 


Velu Pillay v. Ghose Mahomed, I.L.R., 17 M, 293. To consti- 
tute a mutual account, there must be transactions on each side creating 
independent obligations on the other, and not merely transactions which 
create obligations on the one side, those on the other being merely com- 
plete or partial discharges of such obligations. As observed by the 
learned judges, a shifting balance now in favour ofone party and now 
in favour of the other may be a test of mutuality, but its absence is not 
‘conclusive proof against mutuality. 


Kunhanujan v. Anjelu, LL.R, 17 M, 296. If a lessee transfers 
his interest absolutely or by way of mortgage or sub-lease, the assignor 
becomes liable for 1ent accruing due after the date of the transfer, even 
though he has not taken possession of the property. The liability is 
based on the privity of estate created by the assignment betwoen the 
assignor and the lessor. The fact that the lessor can proceed against the 
assignee for rent does not deprive him of his remedy against the original 
lessee, see Woodfall’s Landlord and Tenant 11th edition p. 238, Trans- 
fer of property Act section 108 cl, (J). 


Tirtha Sami v. Seshagiri Pai, I. L R17 M, 297. The Madras 
High Court has followed the Allahabad and Bombay High Courts 
in holding that the words “defect of jurisdiction or other cause of a 
like nature” occurring in section 14 0f the Limitation Act must be strictly 
construed and that a plaintiff whose suit has been dismissed for mis- 
joinder of causes of action and parties is not entitled in a subsequent suit 
for the same relief to deduct the time occupied by the former suit. 


Palamalai Padayachi v. Shanmuga Asari, 1. L. R.,17M, 302. 
The Madras High Court frequently adopts a very convenient way of 
solving questions referred to the Full Bench, A reference is very often 
made to the Full Bench because of a conflct between previous decisions. 
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But when tle learned judges meet on the Fall Bénch, they®discover a 
perfect harmony between those decisions and solemnly hold that they have 
been unnecessarily called together. So far as the decision in this case 
goes, we are not prepared to say that it is wrong. But we mnst be per- 
mitted to exoress our disappointment that their Lordships do not grapple 
with the real difficulties of the case. 


The plaintiff brought a‘summary suit against the defendant in the 
Cours of the Head Assistant Collector under Madras Regulation VI of 
1831 for possession of the plaint lands claiming them as Alanyam lands 
attached to his hereditary ofice of Village carpenter. He obtained a 
decreo in his favour which was confirmed on appeal to the Collector, 
But the Collector having remarked in his judgment that there was no 
machinery for carrying out the decree under the regulation, the plaintiff's 
application for execation was refused by the Revenue Conrt and he was 
referred to the Civil Courts, He then brought the present snit in the 
Civil Court for recovery of the lands. When the litigation reached the 
High Court, the Full Bench of the High Court decided that the jarisdic- 
tion of the Civil Court was excluded by section 3 of the regulation. The 
unfortunate suitor is tossed like a shuttlecock between the Civil and the 
revenue Courts and an acknowledged legal wrong goes without a remedy. 


Shunmuga Pillay v. Ramanathan Chetti, I.L.R., 17 M, 309. 
This is an elaborate decision of Mr. Justice Muthuswami Aiyar dissen- 
ting from Gokul Kristo Ohunder v. Aukhil Chunder Chatterjee (I. L. R., 
16 Cal. 457) and Durga Oharan Majumdas v. Umatara Gupta (I.L. R., 16 
Cal. 465) and holding that the court to which a decree is transferred for 
execution under S. 223 of the Civil Procedure Code need not be a court 
of equal pecuniary jurisdiction with the court which passed the decree 
-but may be a court of inferior jurisdiction. 


Subramanya Pandya Chokka Talavar» Siva Subramanya 
Pillay, I. L, R, 17 M, 016. This case contains on elaborate exposition of 
the law relating to the succession to impartible property. The conclusions 
arrived at by the learned judges after a lengthy examination of the 
authorities are (1) that in determining the right of succession to an im- 
parlible estate, the class of kindred from whom a single heir is to be 
selected should be first ascertained (2) that in the absence of a special 
custom laying down a special rale of selection, seniority of age consti- 
tutes a title by descent to the impartible estate (3) that as in the case of 
partible coparcenary property, nearness of blood is no ground of prefer- 
ence for succession, to an impartible Zemindari under the Mitakshare 
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and that in guch a case the claim of the half-brother if senior in age iR 
superior to that of the full brother. 


Bhagbut Lall v. Narker Roy, I. L. R., 21 ©, 789. Where on 
appeal u sale has been set aside under S. 294 of the Uivil Procedure Code 


there is clearly no second appeal. A second appeal will lie, only if the 
order can be treated as a decree. Orders mentioned in S. 588 are not 
within the definition of a decree (S. 2) even though they determine 
matters referred to in S. 244. An order under S. 294, being specified 
in 8. 589, there can be no second appeal. 


. Queen Empress v. Gunning, I. L. R., 21 ©, 782. The trial of a 
British seaman for an offence committed on board a British ship on the 
High Seas must be conducted under the Code of Criminal Procedure 
Code, though the offence must be one under the English law. 


Narayani Dasi v. Administrator General of Bengal, 1. L. R., 
21 C, 683. The real intention of a testator may be defeated by the con- 
struction of the courts of the language employed by him, Although 
in [ndia there are no artificial rules of constraction applicable to Hindu 
wills, the courts can only gather the intention from the language 
employed, however much the presumed intention muy differ from the 
actual intention of the testator. A gift of property to the son subject to 
the maintenance of the daughter passes it to the son free from all claim 
for maintenance where the daughter marries afterwards into a family in 
which she is in no need of any provision. As the daughter is not entitled 
under the Hindu Law to maintenance from her father after she 18 
married and as provision is made only as maintenance, the learned judges 
hold that in the circumstances she is not entitled to clnim it under 


the will. : 


In the goods of Kamineymony Bewah, I. L. R., 21 C, 697, 
It is clear law that a person having no legal interest in the property 
of a deceased testator cannot apply for revocation of probate. Where a 
testator is-a prostitute and the property was acquired by her after she 
became a prostitute, Mr. Justice Sale holds that a person claiming as her 
husband’s sister’s son has no interest entitling him to apply for revoca- 
tion of probate. We doubt whether the degradation from caste result- 
ing from prostitution severs the relationship between the prostitute and 
the members of the family in which she was born or into which she was 
married, so far as to render it impossible for them to inherit her gains 


of prostitution in any case. A prostitute sister or the children born 
i 3 
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after prostitution may be preferential heirs. There is no ree laid down 
as observed by the learned judge, in the Hindu texts. Custom regulates 
succession in the dancing-girl caste. Butas to other prostitutes there 
is no reason to hold that prostitution effects a complete severance from 
the family so as to destroy all heritable capacity m the relations to the 
prostituty’s property. The cases relied on were cases of competition 
between the relations prior to prostitution and those who were members 
of the prostitute family. 


NOTES OF ENGLISH CASES. 


Ives and Backer v. Willams, 1894, 2 Oh., 478. An arbitration 
clause between a company and a contractor that any dispute should be | 
decided by the Engineer of the Company as arbitrator is not invalid on 
the mere ground that the Engineer becomes substantially a judge in his 
own cause, unless there be good reasons to believe that he will act 
unfairly. 


Skinner and Co, v. Shew and Co., 1894. Ch., 581. In an action 
for damages’ sustained by the defendant threatening the plaintiff with 
legal proceedings for an infringment of a patent of the defendant, the 
plaintiff showed that in consequonce of the threat,he had lost the benefit 
of a contract for the exclusive use of manufacture by a Company. Held 
that the measure of damages in such a cuse was the profit which the 
plaintiff would have derived if the contract had been carried out, A 
letter by the solicitors of the Company to the plaintiff declining to con- 
tinue the negotiations for the contract in consequence of the defendant's 
threats is adraissible to prove the damage, 


In re Brooke Brcoke v. Brooke, 1894, 2 Oh., 600.° A conveyance 
of land and buildings used for a business passes the fixed trade-machin- 
ery on the premises; and therefore, though the machinery may be 
expressly mentioned the conveyance is not æ bill of sale. 


Smith v. Hancock, 1894, 4 Ch. 377. The Court of Appeal 
Lindley, L. J.,and A. L, Smith, L. J., (Kay, L.J. dissentiente), affirmed the 
judgment of Kekewich J. 1894, 1 Ch., 209 (see 4 M. L. J. p. 95) and held 
that a person does not break an ‘agreement not to carry on or be in any 
wiso interested in the business of a wholesale or retail grocer and pro- 
vision dealer and baker or any of them “by helping his wife who 
started a groser’s shop by introducing her to bankers, or by writing a 
circular for her, inviting ‘old friends’ to come to the shop or intro- 
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ducing his yife’s agent to wholesale merchants who had supplied the 
old business, and that the word ‘interested’ in the agreement must be 
taken to have been used to prevent the defendant from having any “ pro- 
prietary or pecuniary intereat” in any similar business. 


Inre Securities Insurance Company, 1894, 2 Ch., 410. On 
the application of the Liquidator of a company, an order was made by 
a judge sanctioning an arrangement under the Joint Stock Companies 
Act. Held following the ordinary Chancery Practice that persons affected 
by the scheme as creditors who did not appear before the J udge could 
not appeal against the order without leave. Note that a similar rule will 
apply also to decisions under S. 30 of the Civil Procedure Code affecting 
a class; but there is no provision in the Code for granting leave to 
persons interested who do not make themselves parties in the first 
Court. 

In re Hodson. Williams, v. Knight, 1894. 2, Ch., 421. A married 
woman after attaining the age of twenty-one may ratify a settlement 
executed by her while an infant before her marriage. Her covenant 
was only voidable, not void; and coverture is no bar to ratification of 
such a voidable covenant, Ohtity, J. 


In re McHenry. McDermott v. Boyd, 1894,2 Ch., 428. A 
creditor who hed proved in the bankruptcy of a debtorfor £25,000 
assigned his debt to two trustees (to whom other creditors also assign- 
ed their debts) with a view to the annulment ot the bankruptcy. The 
assignment was ostensibly in consideration of the payment of £ 2,000 by 
the trustee, but in realty in consideration of a further promise (which 
was concealed from the court) of the bankrupt to pay him 6,000 £ more. 
The bankrupt having died, the creditor claimed m an action for the 
administration of his estate to prove for the £ 6,000. Held that the 
secret agreement which was the basis of the suit was invalid, and on the 
rule, In part delicto potior est conditio defendenis’ the claim must fail, 
North, J. : 


Aldin v. Latimer Olark, Muirhead and Oo., 1894,2 Oh. 437. 4, 
grantee of land does not acquire, when the grant is merely in general 
terms, & right of easement to the access of air, except when there is @ 
definite aperture in the nature of a window on the property granted, or 
definite channel over the adjoining property, but when a landlord 
demises part of his property for carrying on a particular business, he is 
bound to abstain from doing anything on the remaining portion which 
would render the demised premises unfit for carrying on such business 
in the way in which itis ordinarily carried on. When the lease is 
granted for carrying on business as & timber merchant, the lessor cannot 
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build on the adjoining property, so as to interrupt access of, air to sheds 
on the demised property used for drying timber.’ When the lessor per- 
mitted the construction of ventilators in the walls of the demised 
building at the lesseee’s’ own cost and without receiving any consider- 
ation, held that this amounted only toa license and the lessor or his 
assignee could not be enjoined from building so as to obstruct the venti- 
lators, but the lessee would be entitled to damages, when the obstruction 
is made without reasonable notice, Stirling, J. 


Warren v. Murray, 1894, 2. Q. B., 648. The owner of land agreed 
to grant leases of houses when erected on such land by the intended 
lessees. The latter became entitled to two of such houses for a term of 
years. No Jease, however, was granted, but the intended lessees and 
théir representatives continued in possesion during the term, under 
such circumstances, that a Court of Equity would have decreed specific 
performance of the agreement for a lease. 


Held that during such term of years the Statute of Limitations did 
not run against the owner of the land as he had an effective right of entry 
or action for the recovery of the land. 


Per Kuy, L.J. An intended lessee so let into possession is a cestui 
que trust under the proviso to B. 7, of the Real Property Limitation Act 
of 1833 and therefore the operative part of the section does not apply to 
this case. 


Scholfield v. Earl of Londisborough, 1894, 2, Q. B., 660. A bill 
of exchange for £500 was after acceptance fraudulently altered by the 
drawer into a bill for £3,600. The stamp upon which the bill was 
drawn was sufficient to cover the larger amount. But the bill when 
accepted wis notin other respects so drawn as to make the acceptance 
in thatform a negligent act on the part of the acceptor. In an action 
against the acceptor by a bona fide holder for value, 


Held that the mere fact that the defendant accepted the bill drawn 
ona stamp of a higher value than it need have borne was not evidence 
of such negligence on his part as to estop him from sotting up the subge- 
quent alteration of the bill as a defence to the action. 


Held further that the bill did not by reason of the alteration become 
a new bill requiring a fresh stamp. 


Per curtam, a person who signs a negotiable instrument with the 
intention that it shall be delivered to a series of holders incurs a duty 


to those who take the instrument not to be guilty of negligence with 
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reference tg its form. If he -signs itin blank, he is respousible for any 
amount the stamps will cover. If he signs it negligently in such a shape 
as to facilitate alteration, a necessary result is responsibility on the 
altered instrament. See Yeung v. Grote, 4 Bing, 253. 


Eckersley Mersey Docks and Harbour Board, 1894,2 Q.B.,. 
667. The rule which applies to a judge or other person holding judicial 


office that he ought not to hear cases in which he may be suspected of a 
bias in favour of one of the parties does not apply to an arbitrator named 
in a contract to whom both the parties have agreed to refer disputes which 
may arise between them under it. To disqualify such an arbitrator circum- 
stances must exist which establish at least a probability that he will in 
fact be biassed in favour of one of the parties in giving his decision. 


When in a contract for the execution of works, the arbitrator select- 
ed by the parties is a servant of one of them, he is not disqualified by 
the mere fact that under the terms of the submission he may have to 
decide disputes involving the question whether he has himself acted 
with due skill and competence in advising his employers in respect of 
the carrying out of the contract 


Robinson v. Geises, 1894, 2, Q.B., 685 Where an action is brought 
against several joint-contractors, all of whom are within the jurisdiction, 
the action will not be stayed on the ground that one of the defendants 
has not been served, if it appears that the plaintiff has done everything 
in his power to effect service. 


Wieland v. Bird, 1894, P., 262. The functions of an administrator 
pendente lite terminate with a decree pronounced in favour of a will 
with executors. 

Kemble, the case is the same if there be no executors. ' 

In the goods of Kinchella, 1894, P., 26a. Under S. 73 of the 
Probate Act 1857, a grant of administration may be made to the repre- 
sentative of the next of kin of an intestate without citing a person 
entitled in distribution. 


MISCELLANEOUS. 

We beg to acknowledge with thanks the receipt of the following 
legal publications :— 

The Canada Law Journal for September (in exchange). 

The Canadian Law Times for September (in exchange). 

The Green Bag for September (in exchange). 

The Western Law Times for September (in exchange). 

The American Law Review for September and Oct. (in eæchange). 

The Brief for October (in exchange). 
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Law-reporting in India: —Our remarks upon Indian law-repgrting have 
received the support of no less a lawyer than Sir Frederick Pollock. In 
his Tagore Lectures on Frand, be writes “According totbe common and 
and most reprehensible hebit of current Indian reporting, the report 
seems to have been made up from the pleadings and judgments without 
any independent attention to the arguments or to the evidence.” Surely 
after this and the remarks of the Caloutta High Court we quoted some 
time ago, the Government of India should re-organise the system of 
Indian reporting and placo iton a more satisfactory basis. 


Divorce in Kurope—Mr. Henniker Heaton having diligently pounded 
away for years at the stone wall of post office methods, has, by way of 
variety, turned his attention to the little ironies of divorce law. There 
are plenty of them, and Mr. Henniker Heaton, who is vigorous of arm: 
rattles the basket with considerable effect. Here are some of his figures : 
“Tn England there is one divorce to 577 marriages, in Russia 1 to 450, 
im Scotland 1 to 33L, in Austria 1 to 184, in Belgium 1 to 169, in 
Hungary 1 to 149, in Swedeen lto 184, in Holland 1 to 132, in Baden 
1 to 100 in Romania 1 to 49, in France 1 to 87, in Germany 1 to 62, in 
Prussia: | to 69, in Denmark 1 to 36, in Saxony 1 to 33, in Switzerland | to 
21, ın Italy 1] judicial separation to 421, in Berlin 1 divorce to 17, in 
Vienna l to 48, in Paris 1 divorce or separation to 13” After this one 
almost fears the rivival of that exasperating question, “ Is marriage 
a failure.’—-7 he Brief. 


The Lawyer. Adolphus, the criminal lawyer, said thai the Judges in 
his time were much impressed with the following table of degrees : 
getting on ; getting on-er (honour) ; getting on-est (honest). The judge, 
he says, acknowledged that there was much sad truth in this jingle.— 
The Brief. ; 


A perverse verdict.—Some good stories are going the rounds concern- 
ing Sir Mathew Begbie, Chief Justice of British Columbia, who died the 
other day. Here 1s one of them. In 1883 a man was charged in Victoria 
with having killed another man with a sand-bag, and in the face of the 
judge’s summing up the jury brought in a verdict of not guilty. This 
annoyed the Chief Justice, who at once said, “ Gentlemen of the jury, 
mind, that is your verdict, not mine. On your conscience will rest the 
stigma of returning such & disgraceful verdict. Many repetitions of such 
conduct as yours will make trial by jury a horrible farce and the city of 
Victoria a nest of immorality and crime; go I have nothing more to say 
to you,” And then turning to the prisoner, the Chief Justice added : 


f 
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Privy Council. That in the Golonies to which we have yeferred the 
decisions of ths Judicial Committee as at present constituted are regard- 
ed with anything but the respect to which they are entitled, we do not 
for one moment believe. Nor is there any ground for the allegation 
which some in their haste have made, 'that the admission of Colonial 
Judges to the Privy Council ought to have been conceded long ago. 
Indian Jurisprudence was so technical and peculiar in character that the 
presence of experts with local knowledge of it in what was to be the 
Supreme Court for Indian Appeals was obviously indispensable, But 
the various systems of Colonial Jurisprudence that the Privy Council 
had to administer stood on an entirely different footing. The develop- 
ment of Colonial law closely followed the development of our own law 
and its departures from the English standard were not of serious im- 
portance. Moreover, the great fundamental genera of which all systems 
of jurisprudence are species have long been fully represented in the 
Judicial Committee. Our Indian Judges supplied the board with the 
knowledge of Hindu and Mohammedan law necessary to enable it to 
determine appeals not only from India, but in later times from Cyprus 
and various Consular Courts in the Levant. The Scotch legal members 

of the Judicial Committee, foremost among whom stands the command- ` 
ing figure of Lord Watson represented the French and Roman-Dutch 
Colonies with great fidelity; while Colonial legal systems of strictly 
English descent had their representatives in the English Judges, of 
whom the majority of the Judicial Committee is composed. The 

time, however, has now come when the constitution of the Judicial 
Committee needs to be revised from the Colonial standpoint. ` In 
Canada, in Australasia, in South Africa problems are arising, and 
legislative departures are being taken for which there are no counter- 

parts or prototypes in English legal or social life; and these great 
possessions of the English Crown are entitled to claim a voice in the 
ultimate decision of the issues to which they give rise. The bold and 
statesmanlike precedent set by Lord Rosebery of appointing a colonial 

clergyman to an English bishopric ought to be followed on the earliest 
possible occasion by the transfer of an Australian Judge to the Privy’ 
Council. The Australasian Colones have the first claim to an appoint- 

ment of this kind. But the turn of Canada and Soth Africa will come 

next. It is to be hoped that this desirable reform will not be prejudiced 

by the foolish suggestion that Colonial Judges should occasionally be 

promoted to the Bench of the English Supreme Court. As a leading 

Canadian contemporary well observes, it will be time enough to embark 

on an enterprise of this kind when Colonial lawyers are willing to see 

their Enghsh brethren appointed over their heads to vacancies on the 
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Colonial Bench. And apart altogether from such considerations 
English practice is too technical a science to be mastered by a judge 
after his elevation to the Bench. There is, however, an unanswerable 
case for the main demand which our greater Colonies are now putting 
forward, And while the reform of the Privy Council is in the air, we 
hope that the need for a revision of the absurd practice by which one 
member of the Judicial Committee pronounces the decision of the whole 
body, and no corroborating or dissenting voices are heard, will not be 
ignored, The effect of this procedure is to detract from the authority of 
the Judicial Committee without adding anything to its dignity.—The 
Law Journal, 


Action against some of several Jotnt-debtors.—Tho rule that an unsa- 
tisfied judgment against one or two joint debtors is a bar to an action 
against the other was established beyond question by the decision of 
the House of Lords in Kendall v. Hamilton, 48 L. J. R, C. P, following 
Kiug v. Hoare, 18 M, and W. 494. The principle cannot, however, 
commend itself to the sense of justice of any one not enamoured of legal 
technicalities. Eminent lawyers have justified it on the grounds that 
multiplicity of actions should be avoided and that the creditor’s in- 
ferior remedy has been merged in the higher one which the judgment 
bestows upon him. The humorous side of the latter reason will pro- 
bably not appeal to the unpaid creditor. He will prefer to say, with 
Lord Penzance, that the rule is one which, without asserting any 
rights on the part of the debtor, desires the aid of the law to enforce 
those of the plaintiff. The most that can be said for tho other reason is, 
according to the same distinguished authority, that by two actions being 
brought instead of one, additional costs have been incurred, but where 
the plaintiff has acted unreasonably in this respect the court has ample 
power to prevent injustice to the defendant. In Cambefort v. Chapman, 
56 L. J. R, Q. B, 639, the Divisional Court applied the role, where the 
first action was on a bill of exchange given by one joint-debtor alone 
and the second action was against the other debtor on the original debt. 
Last week the Court of Appeal overruled Cambefort v. Chapman in Wigg 
Proser v. Evans on the ground that the priciple of Kendall v, Hamilton 
only applies where the cause of action is the same in both cases. The 
distinction ia, perhaps, as technical as the rule, but any limitation of the 
latter is welcome.—The Law Journal. 


Preventing one from entering into a contract. In Wright v. Hennessey, 
which was an application for an injunction heard by Mr. Justice Wright 
and Mr. Justice Collins, on November 1, the court refused to extend the 

4 
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rule laid down in the Court of Appeal in Temperton v. Russell, 62 L. J. R, 
Q. B. 412; L. R, (1893) 1 Q. B. 715 and to say that to prevent one man 
(by mere persuasion or other lawful means) from making a contract 
with another is an actionable wrong against the latter. It is admitted 
that the case cited goes so far as to say that the act in question, if done 
by two or more in combination, becomes conspiracy, and is then pro- 
vided with a remedy at law; but Mr. Justice Wright gave it as his opinion 
that, although a man may be sued for persuading a contracting party to 
break an existing contract, no case has decided that an action will lie 
against the former for preventing the contract from actually being made. 
This will be welcome news to the organising secretaries of trades unions, 
to whom the decision in the famous case of Temperton v. Russell came as 
a crushing blow.—Zhe Law Journal. 
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THE PRESIDENOY SMALL CAUSE AMENDMENT ACT. 


We have already on more than one occasion drawn attention 
to the unsatisfactory way in which bills are often drafted and 
passed by our legislative councils and one of the latest products 
of our legislative activity, viz, the Presidency Small Cause Court 
Act of 1895 furnishes confirmation of the trath of our remarks. 
The amendment of the Presidency Small Cause Court Act of 
1892 has been under the consideration of the Government of 
India for the last few years, and though the new Act consists 
of only a few provisions, it does not seem to have derived 
that benefit which it might have been expected to obtain from 
the comparatively long process of incabation. The new Act in- 
troduces amendments of an important character as to the constitu- 
tion, jurisdiction and the procedure of the Presidency Small Cause 
Court, and upon each of these matters, it seems open to criticism. 
In regard to the constitution of the court, the Act lays down 
certain qualifications for the appointment of Judge and Chief Judge. 
No objection can be taken to the provision that no person shall 
be appointed to be a judge of the Small Cause Court, unless he is 
an advocate, Vakil or Attorney of a High Court, ora judge ofa 
Civil Court_of not less than 5 years’ standing. But there is abso- 
lutely no justification for the rule that not less than one-third of 
the persons, so appointed, including the Chief Judge, shall be 
advocates. Except in the predominance of the barrister element 
in the Vice-regal Council, we are unable tosee any reason why a 
third of the appointments including the Chief Judgeship, should be 
declared to be a close preserve for advocates. If it is necessary 
that the representation of the advocate element on the bench 
should be secured by statute, it is equally necessary that the 
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representation of the other branches of the legal professm#n and the 
subordinate jadicial service should be also secured by statute. Asa 
matter of fact, there is no fear of the advocate element being neglect- 
ed or insufficiently represented on the bench of the Small Cause 
Court, and there is no necessity for a legislative provision. Hven if 
it be supposed to be necessary that a third of the judgeships should 
be reserved for the advocates, we can discover no reason for enact- 
ing that the Chief Judge should be an advocate. The functions of 
the Chief Judge are of two kinds, judicial and administrativg. So far 
as the judicial functions go, they differ in no way from that of the 
puisne judges. As to the administrative functions, they are neither 
different in character from, nor heavier, than the functions which 
have to be discharged by judges and sub-judges in the mofussil. 
Can it be contended that while Vakils are competent for judge- 
ships in the mofussil, for judgeships in the High Court and even 
for a temporary Chief Justiceship in the High Court, they are incom- 
petent for the Chief Judgeship in the Small Cause Court? We 
have nowhere heard it stated what the unique functions of a Chief 
Judge of the Small Cause Court are, for which native Vakils or 
pleaders would be incompetent. And in the absence of any reason 
to the contrary we are compelled to come to the conclasion, that the 
provision is nothing buta result of the sway of class-influence. 
The provision of the new Act, in respect of acting appointments 
to the Chief Judgeship carries out the same invidious principle of 
class distinction and is even more objectionable. A pleader who 
has risen to the position of a High Court Judge may be permitted 
to act as a Chief Justice of the High Court, but if he has been 
appointed a Small Cause Judge, he connot hope to act for the Chief 
Judge. However well qualifted he may be, a puisne judge of the 
Small Cause Court, if he happen to have been a pleader, will have 
to submit to the indignity of being superseded by an advocate judge 
who is junior to him. 


The most important of the changes introduced by the new 
Act are those relating to the jurisdiction of the court. The 
opinion has been strongly entertained throughout the country 
that the investiture of the Small Cause Court with pecuniary 
jurisdiction up to 2,000 Rs. has not been beneficial in its results 
and that steps should be taken to provide some means of 
remedying any miscarriage of justice in suits above Rs, 1,000 in 
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value. Various remedies were suggested for the purpose, one 
being the deprivation of the Small Cause Court of all jurisdiction 
over suits exceeding Rs. 1,000 in value, and another being the 
concession of a right of appeal to the High Court in such cases. 
The latter course was open to the objection that it would induce a 
perfunctory performance of their ordinary small cause work by 
the Judges, for the purpose of turning out a better quality of work 
in the class of appealable cases, as is sometimes the case in the 
mofussil, Speaking for the City of Madras, a strong argument 
in favour of the curtailment of jurisdiction is furnished by the fact . 
that the number of cases between Rs.1,000 and Rs. 2,000 is only a 
little over 100 per annum, and thatin the newly established City 
Civil Court there is a tribunal ready to hand to which these hun- 
dred odd cases may be conveniently transferred. The course 
adopted by the amending Act practically amounts to a curtailment 
of jurisdiction to Rs. 1,000. Though the jurisdiction of the Small 
Cause Court in suits above Rs. 1,000 is not taken away, it can be 
exercised only in cases in which both the parties agree in the trial 
of the suit by that court. It is open to a plaintiff in a suit above 
Rs. 1,000, to file his suit either in the High Court, or in tho 
Small Cause Court. The penalty of forfeiture of costs imposed 
by 8.22 of the old Act on a plaintiff has been removed. If 
a plaintif files his suit in the Small Cause Court for a sum exceed- 
ing Rs. 1,000, the defendant has got the right to apply to the 
High Court for a transfer of his case to the High Court, and the 
High Court is bound to grant the application, unless it is of opinion 
the application is made solely for the purpose of delay. The juris- 
diction of the Small Cause Court in suits between Rs. 1,000 and 
2,000 is thus practically a jurisdiction depending upon the con- 
sent of the parties and we see no objection to the exercise of 
such a jurisdiction. The provision however about the alternativo 
forum in such cases is, so far as Madras is concerned, an incon- 
venient anomaly and seems to have been enacted in forgetfulness 
of the existence of the City Civil Court. Though the City Civil 
Court has jurisdiction up to Rs. 2500, the High Court will be 
bound to try suits of a Small Cause nature between Rs. 1,000 and 
Rs. 2,000 and cannot transfer them to the City Civil Court. Under 
8.3 of the Madras City Civil Court Act of 1892 the City Court 
has no jurisdiction in suits or proceedings cognizable by the Small 
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Cause Court nor would S. 16 cl. (2) of the same Aet empower 
the High Court to transfer such cases to the City Court. The 
work on the original side of the High Court is already congested, 

and the addition of a hundred odd suits per annum will largely 
swell the arrears. We hope that when the attention of the learned 
law member of tho Vice-regal Council is drawn to this defect, steps 
will at once be taken to'remedy it. 


Where a suit has been removed to the High Court at the 
instance of the defendant, it is provided that the suit‘shall pe heard 
and disposed of by such court in the exercise of its original juris- 
diction, and that the High Court shall have all the same powers 
and jurisdiction in respect thereof, as if it had been originally in- 
stituted in such court, It is not clear from this provision whether 
a party aggrieved by the decision of the High Court in a suit thus 
transferred would have the right of appeal. Where a plaintiff 
files the suit in the High Court for an amount exceeding Rs. J,000 
he would clearly have the right of appeal. But where a suit 
instituted in the Small Cause Court is transferred to the High 
Court on the application of the defendant, it might be argued that 
it would still continue to be a small cause suit, and that there would 
be no appeal in such a case. We are inclined to think, that there 
would be a right of appeal under the letters patent, but we cannot 
help wishing that the matter had been expressly provided for. 

Turning from the question of pecuniary jurisdiction to the 
other circumstances whick confer jurisdiction, we find two amend- 
ments in S. 18 neither of which can be said to be happy. By the first 
amendment, a proviso is added to the section that where the cause 
of action has arisen wholly within the local limits of the jurisdiction 
of the court, and the court refuses to give leave for the institution 
of the suit, it shall record in writing its reasons for such refusal. 
The clumsiness of the amendment will be best perceived when 
it is read with clause (a) of S. 18 according to which if the cause 
of action has arisen wholly within the local limits of the juris- 
diction of the Small Cause Court, and the court is inclined to grant 
leave to institute the suit, it must record its reasons in writing. 
The assumption in clause (a) of S. 18 is that leave should ordinarily 
be refused and exceptionally granted, while the assumption in the 
newly added proviso is that it should ordinarily be granted and 
only exceptionally refusod. For our part, we find it difficult to 
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understand why ihe Small Cause suitor in the Presidency towns 
should be placed ata disadvantage as compared with his brother 
in the mofussil. While the latter has the unfettered option of in- 
stituting the suit either in the court, within the limits of whoso 
Jurisdiction the cause of action arises, or in the court within whose 
jurisdiction the defendant resides, the fornm of the cause of action 
is available to the former, only at the pleasure of the Presidency 
Small Cause Court. The anomaly should be removed, and the 
suitor in the Presidency town placed on the same footing as the 
suitor in the mofussil. The other amendment in S. 18 enables a 
plaintiff at or before the first hearing of a suit in which a joint 
and several liability is alleged on a cause of action, arising either 
wholly or in part, within the local limits of the jurisdiction of the 
court to abandon the suit, as against any defendant who does 
not reside or carry on business or personally work for gain within 
such local limits, and to sue for a decree against such defendants 
only as do so reside, carry on business, or personally work for gain. 
The object of this amendment appears to be to mitigate the rigour 
of the rule that unless all the defendants reside within the jurisdic- 
tion, no suit can be entertained except with the leave of the court. 
The amendment, however, seems to be ill-conceived. In regard to 
cases of joint and several liability arising upon a contract, it is open 
to the obligee to bring successive suits against the obligors, until his 
claim is satisfied, In cases of this kind if a suit is brought against 
the obligors under the mistaken impression that they all reside 
within the jurisdiction, while as a matter of fact some do not, the 
obligee should be allowed to withdraw his suit as against the non- 
resident obligors and not be compelled to abandon his claim against 
them. 
The new Act introduces a provision corresponding to S. 23 of 
the Provincial Small Cause Courts Act, but somewhat different in 
language. According to S. 23 of the Provincial Small Cause Courts 
Act, when the right of a, plaintiff and the relief claimed by him in a 
Court of Small causes, depend upon the proof or disproof of a title to 
immoveable property or other title which such a court cannot finally 
determine, the court may return the plaint to be presented to a court, 
having jurisdiction to determine the title. Under 8.19 (a) of the 
-~ new Act the Presidency Small Cause Court is empowered to return 
the plaint to be presented to the proper court, whenever it finds 
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that for want of jurisdiction, it cannot finally determine tke question 
at issue in the suit. We do not understand what is meant by the 
words “the question at issue in the suit.” There may be more 
than one question at issue in the suit and to which of these ques- 
tions the want of jurisdiction is to be taken as referring is left in 
doubt. If the words are intended to refer to the substantive relief 
claimed by the plaintiff, there can be no want of jurisdiction. If 
on the other hand, they refer to any collateral issue on which the 
plaintifi’s right to relief depends, the decision of the Small Cause 
Court will in no case be binding in any future suit not of a Small 
Cause nature in which the same issues may arise for determination. 
The language of S. 23 of the Provincial Small Cause Courts Act 
is no doubt not sufficiently wide. If for instance, a simple bond 
for Rs. 5,000 provides for annual payment of interest and a suit 
is brought for a year’s interest in the Small Cause Court and want of 
consideration is pleaded by the defendant, the court would under the 
Act of 1882 be obliged to try the question of want of consideration, 
notwithstanding that its decision cannot bind the partiesin a suit 
for the principal brought in the High Court. It is to obviate ‘any 
inconvenience of this kind that the new clause S. 19 (a) seems to have 
been framed. But the wording cannos be commended as very felicit- 
ous and the very loose powers it gives to the court may be abused. 


We shall only touch upon one more point in the new Act and 
that is the question of procedure in the court. Under §. 28 
of the Act of 1882, certain portions of the Code of Civil Procedure 
specified in the schedule were declared to be applicable to the 
Small Cause Court, so faras the same might in the judgment of the 
court be so applicable. Power was given tothe court, subject to 
the control of the local Government, to notify from time to time 
that any of the portions of the Civil Procedure Code specified in 
the schedule should not be applied to the Small Cause Court and 
to modify or cancel such notification. Under S. 9 the court 
might with the sanction of the High Court make rules to provide 
iu such manner as it thought fit for all matters not specially pro- 
vided for by the Act. Under the amending Act S. 23 has been 
repealed and S. 9 has been amended and the High Court is 
now invested with the power to prescribe the procedure to be 
followed and the practice to be observed by the Small Cause Court, 
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either in supersession of, or in addition to, existing rules, While 
the transfer of the power to make rules from the Small Cause 
Court to the High Court is salutary, the repeal of S. 28 is 
mischievous. The principle underlying 8. 28 was a perfectly 
sound principle. While the main rules of procedure applicable to 
Small Cause Courts were considered by the Legislature and laid 
down beforehand in & schedule, care was taken to render it suffici- 
ently flexible for the purposes of the Small Cause Court by leav- 
ing a power to the court to declare that any particular portions 
of the code specified in the schedule should not be applicable. 
We are not aware of any complaint that the provisions of S. 28 
were not sufficiently elastic to meet the requirements of the Small 
Cause Court. The result of the total repeal of S. 23 would be that 
no portion of the Civil Procedure Code would be applicable to the 
Small Cause Court, unless the High Court chose to declare that 
particular portions should apply. The responsibility of framing a 
complete Code of Procedure is a burden which should not be placed 
on the High Court. The judges of the High Court cannot spare 
the necessary time for the work and it would not be wise to place 
upon them any large burden of delegated legislative functions. 


MAXIMS OF EQUITY AND THEIR APPLICATION TO 
INDIAN LAW, 


One of the most puzzling studies to the Indian student of law, 
is Equity Jurisprudence, and one of the most difficult feats that the 
practitioner in this country has to achieve is the correct appli- 
cation of the rules of English Equity Law to Indian questions. It 
is often said that in this country there is no difference between 
Law aod Equity, and that it is therefore useless to vex ourselves 
with the two systems prevailing in England. While the former 
statement isin the main true, the latter is quite incorrect; the 
rules introduced by the Huglish Courts of Equity have been largely 
imported into oar law, and in order to understand and correctly 
apply in practice several of our statutory euactments, an accurate 
knowledge of English Equity law is absolutely necessary. We 
shall attempt to establish the soundness of this statement by 
illustrations. We may before doing so draw attention to one 
important branch of law where the difference between legal and 
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equitable estates, has been borrowed wholesale into ourelaw. We 
refer to the law of Trusts. It will be remembered that Trusts were 
one of the earliest, as they have remained one of the most important, 
creations of the Courts of Equity in England. The beneficiary had 
no interest in the property, the subject of the trust, in the eye of 
the Courts of Common Law; the confidence reposed in the’ 
trustee did not form a ground of legal obligation enforceable by 
the courts. The Courts of Equity on the other hand enforced the 
duties which the trustees owed by accepting the confidence; but as 
the trustee still remained the owner at law (i.e. according to the Com- 
mon Law Conrts) the rightsof the beneficiary were, and still are, often 
defeated by the trustee’s breach of trast, that is in all cases where 
his rights conflict with those of persons dealing with the trustee 
bona fide without notice and for valuable consideration. Now in 
Indian Law also, in all cases of trust, the owner of the property is the 
trustee. A trast is defined as “an obligation annexed to the 
ownership of property arising out of a confidence reposed in and 
accepted by the owner, or declared and accepted by him for the 
benefit of another or of another and the owner.” ‘The person 
who accepts the confidence is called-the trustee.” The person for 
whose benefit the confidence is accepted is called the beneficiary.” 
(Trusts Act 8. 2). So a trustee is not a mere agent or a manager 
but the owner of the property. His powers of dealing with the 
trust property, if he acts honestly and faithfully, may in many 
respects bo less extensive than those of an agent or manager, 
but if he violates the confidence he has accepted, his powers 
are much larger than thoso of any agent, for he can effectually 
defeat the beneficiary’s rights by keeping the person dealing with 
him quite ignorant of his real position. Whether our legislature was 
wise in transplainting bodily the English Trust law with the advan- 
tages and disadvantages of the particular legal history of England 
is not a question we have now to discuss; but it should be realized 
that in this department of Jaw, we have in this country the two 
kinds of estates legal and equitable, though wo have not two kinds 
of courts to enforce them. To be quite accurate, we must perhaps 
say, that the right tn rem in all trust property is vested in the 
trustee ; the beneficary has merely a right in persomam as against 
the trustee, and no interest in the proporty itself according to law. 
Hence his right is classed as an actionable claim (S. 181 Transfer 
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of Property Act) which ıs not a right tn rem, Rama Kristna v. 
Kurikal I. L. R, 11 M, 445, Modun Mohun Dut v. Futtarunnissa 
I. L. R, 13 C, 297. But this is exactly the case with all “ equitable 
rights” or rights recognised by the courts pf equity; and in all 
essential respects, the position of a ‘ beneficiary’ here is that of 
‘one owning an equitable estate in England. S. 487 of the Civil 
Procedure Code recognises this and enacts that ‘in all suits 
concerning property vested in a trustee, executor or administrator, 
when the contention is between persons beneficially interested in 
such property and a third person, the trustee, executor, or admin- 
istrator, shall represent the persons so interested and it shall not 
ordinarily be necessary to make these parties to tho suit, but the 
court may, if it thinks fit, order them or any of them to be made 
such parties.’ The last clause confers on beneficiaries a privilege 
not generally granted to one having only a right in personam and 
1s enacted in view to the fact that in truth, though not in legal 
conception, the beneficiaries are the real owners of the property 
concerned, We may note that this section is in the same terms as the 
English rule on the subject see R, S C Order No. XVI 7, also 
Daniel)’s Chancery Practice vol. I. p. 195. 


Another instance where the importation of English law of a 
somewhat similar character has created some difficulty may be 
noticed, It has reference to the nature of the right of a mortgagee. 
A. mortgage is defined by Act IV of 1882 S. 58 as ‘the transfer of 
an interest in inmoveable property for the purpose of securing the 
payment of money advanced or tu be advanced by way of loan, an 
existing or future debt, or the performance of an agreement which 
may give rise to a pecuniary liability. It will be observed that 
the transfer is not of the ‘ ownership’ in the property but only of an 
witerest in it ; and it would appear clear that it was not the intention 
to reduce the mortgagor’s right in the property to a mere right in 
personam as against the mortgagee to redeem, depriving it of the 
character of ownership and of a right in rem asin the case of the 
English law. It is however not easy to determine why the word 
transfer was used, and there has been considerable difference of 
judicial opinion on the question, see Rangasami v. Muthu Kumar- 
appa, I. L. R. 10 M. 509 Gopal Pandey v. Parsotam, I. L. R.5 A. 


121 Sheoratan v. Mahipal I. L. R. 7 A. 258. Khemji v. Nama I. 
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L. R. 10 B. 519. When a mortgage is discharged og redeemed 
& re-transfer is directed, see 8s. 86 and 92. On theother hand it 
has been held that the mere payment of the debt extinguishes the 
mortgagee. What then is the necessity fora re-transfer, seeing 
that the legal estate has not been transferred to the mortgagee, 
and what would be the consequence supposing there were no express 
‘re-transfer, ? Has the mortgagee, notwithstanding the payment of 
his debt, an interest in the property capable of being transferred ? 
If so, there would seem to be in this case something resembling . 
legal and equitable estates. But we think this could hardly be the 
intention and the re-transfer, is probably intended only to protect 
third persons from being deceived into accepting a transfer of a 
mortgage which has been paid off. This intention, if we are right, 
ought to have been made clear, as the obscurity has already led 
to a great deal of confusion. 


- With the exception or exceptions just noticed, we may safely 
say thatin India, there is no difference between legal and equitable 
estates,and that courts generally, recognise equally, what in England 
had to be dealt with in different jurisdictions before the Judicature 
Act. But as already observed, the rules of Equity are, notwithstand- 
ing, of great importance here, both to the scientific and practical 
lawyer. Owing to the nonexistence of the difference between the two 
kinds of estates, when the right over any property does not absolu- 
tely vest in one person or in the same body of persons, the law 
regards the ownership as cut up into fractions, each fraction rest- 
ing in one or more individuals. All alike are legal rights, equally 
entitled to the protection of the court. Thus where a property 
is mortgaged, the legal right rests partly in the mortgagor and 
partly ın the mortgagee. And if there are two mortgages one after 
another, the ownership is divided into three portions. So where 
there is a lease, the ownership is divided between the lessor and 
the lessee. 


Let us now see how the rules of equity are made applicable to 
the Indian law. We shall, on this occasion take up two of these 
roles. (1) Where there are equal equities, the first in time shall 
prevail (2) Where there is equal equity the law must prevail. 


We may premise that in considering the application of these 
rules to Indian Law, we might ordinarily translate an equitable right, 
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as aright # personam against the owner of certain property with 
reference to the property, as the right to get a lease or mortgage. 
For the sake of brevity, we may call these imperfeci rights. A 
legal right may be translated as a completed or perfected right 
in the property, a right in rem, as where the lease, mortgage, 
‘&c., is completed by the due execution of a conveyance. It is 
algo necessary to point out the distinction between an equitable 
right’ and ‘an equity.’ An equity is merely a matter which forms 
a claim upon the consideration of a court of Equity, a reason for 
‘appealing to it for its protection, where the courts of common law 
fail to render justice. But the court of Equity did not grant 
relief in every case, though it might be right to do so; where it did 
interfere, the right which it conferred and which was not recognised 
in the common law courts was called ‘an equitable right’ In 
many cases a man may have equity, but no equitable right; in the - 
maxim ‘ where the equities are equal the first in time shall prevail’, 
equity does not mean ‘ equitable right’, but justice or rather such 
circumstances in one’s conduct and position as are recognised 
by the court of equity as entitling him to its consideration. 


The first maxim is a simple rule, and it requires but afew words to 
show that it is equally applicable here. [Lapplies again to legal or per- 
fect rights or to the conflict of rights in rem as much as to imperfect 
rights or rights in personam. With respect to perfect or legal rights, 
the substance of this maxim is embodied in S. 48 of the ‘Transfer of 
Property Act. “ Wherea person purports to create by transfor at 
different times, rights in or over the same immoveable property, and 
such rights cannot all exist, or be exercised to their full extent to- 
gether, each later created right shall in the absence of a special con- 
tract or reservation binding the earlier transfarees, be subject to the 
rights previously created.” Where therefore there are three differ- 
ent mortgages, priority is determined between them by the order 
of time. An exception to this rule is illustrated by S. 78 of the Act 
which shows that where the owner of the prior mght 1s guilty of 
some misconduct or negligence which induces the owner of the later 
right to believe that there is no prior right, the court will consider 
that the later claimant has stronger claims on its protection than the 
earlier and give him the preference, that is, the equities in the case 
are not equal, ‘The section 'ays down “that when through the fraud, 
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misrepresentation or gross negligence of a prior mortgagee, another 
person has been induced to advance money on the security of 
the mortgaged property, the prior mortgagee shall be post- 
poned to the subsequent mortgagee.” In England the legal owner- 
ship being deemed to be in the first mortgagee, the second 
und third mortgagees’ rights are only equitable. No similar’ 
rule is needed’ there with regard to common law rights, because 
the legal estate can be only in one. As already pointed out 
this maxim is not applicable where the equities are not equal. 
The rule means, where two or more persons, none of them hav- 
ing a claim enforceable in a common law court, have equal claims 
upon the consideration of the court of equity, it will support him 
whose claims are prior in point of time. To translate it into the 
language of Indian Law, we have only to substitute imperfect rights 
or rights in personam for equities; that is, where two or more 
persons have a right in personam as against a particular individual 
with regard to any property, but none of them has acquireda 
right in rem, the person who first obtained a right in personam is 
entitled to preference. Take the case where the owner of a house 
promises successively to sell or mortgage it to several persons ; and 
all of them wish to have their promise carried out, and the sale or 
mortgage perfected ; unless those who had the prior promise were 
guilty of any negligence or conduct which misled or deceived the 
subsequent promisee, the court will give preference to the prior 
promisees. In determining whether the equities are equal, it will 
be understood that the court will not judge from the standpoint of 
an abstract moralist ; the practical question will be whether the 
person having the prior claim is guilty of uny conduct with reference 
to the subsequent claimant which requires that his claim should be 
postponed. 


« Where there 18 equal equity, the law must prevail.” Briefly 
stated the rule means that where the claims to the protection of the 
court from the point of view of justice are equal, and one of the claim- 
ants has obtained also the legal estate in the property concerned, the 
latter must prevail over the former. In such acase priority of time 
is of no consequence. If the person having the subsequent claim, 
obtains also the legal right, he thereby acquires preference over the 
prior claimant. This may easily.be expressed so as to embody a rule 
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of constang application in our law. Where, two or more persons are 
equally entitled from the point of view of those considerations of 
justice that influence the courts, but one of them, has obtained a 
right in rem over the property concerned by getting a conveyance or 
otherwise, aud the others have only promises or rights in personam 
to have the property conveyed to them, the former’s right must pre- 
vail over the rights of the latter. In England, one having a right 
in personam, entitling him to a right in rem, could not, formerly, by 
resort to the court, obtain the right in rem, but could only get 
compensation or damages as satisfaction for the violation of his 
right. Butthe court of equity has by introducing various reme- 
dies, such as specific performance ete., made it possible for such 
a person to obtain the exact right in rem to which he is entitled. 
ln India, where the courts have always possessed the powers, 
both of the Common Law and of the Equity courts of England, 
such specific remedies have always been open to a person en- 
titled to aright in rem. And the claim to such remedy is no 
doubt regarded in the same light as any other legal right. But 
the principles on which such claims are enforced are very similar 
to those applying to the enforcement of equitablerights in England, 
that is, if there are two persons, one having a right in personam 
against an individual to be invested with a right in rem, and 
another has obtained the legal right from that individual and 
if the considerations of justice that appeal to the court are the 
same in favour of both, he that has perfected his right by obtain- 
ing the right in rem will be preferred to the other. The con- 
verse is equally important viz., though one man may have obtained 
the right n rem, and the other has only a right in personam 
with reference to any particular property, if the former has less 
equity (t.6., considerations of justice) than the latter, then, his right 
must be subordinted to the right ofthe latter, though it is legally less 
perfect. This rule is merely the application of the rule of equity, 
that a legal right will be subordinated to an equitable right if the 
equities of the claimant of the former are less than those of the 
latter. The most important practical application of this rule is in 
cases where an owner of property having first made a promise to 
sell, mortgage or to make any other kind of transfer to one person 
afterwards transfers to another. If the latter take the transfer 
without notice of the prior promise, the prior promisee and the 


338 ° THE MADRAS LAW JOURNAL, [von. 1v. 


transferee are both blameless, or in other words, the gquities of 
both nre equal. But both cannot get the benefit of the transaction . 
with the original owner equally. Who then is to suffer? Accord- 
ing to the common law of England, the man who obtained the 
legal estate always had the upper hand, whatever his moral con- 
duct might be, even if he joined with the owner ina scheme to 
defraud the'prior promises. ‘The Court of Equity modified this 
rule, allowed the person who got the legal estate the preference 
where he was also blameless, but refused to do so where his 
equities were not equal to those of the first promisee. “In the 
latter case the prior promisee was treated as if he had already 
obtained the legal estate as against the dishonest purchaser of 
the legal estate. In India also, the dishonest purchaser would have 
succeeded but forthe importation of the rule of English Equity. The 
rule is enacted in 8. 40 of the Transfer of Property Act as follows ; 
‘Where a third person is entitled to the benefit of an obligation 
arising out of contract and annexed to the ownership of immove- 
able property, but not amounting to an interest therein or easement 
thereon, such right or obligation may be enforced against a trans- 
feree with notice thereof or a gratuitious transferee of the property 
affected thereby, but not against a transferee for consideration and 
without notice of the right or obligation, nor against property in 
his hands.” The positive part of this rule is somewhat wider than 
the rale of English equity, inasmuch as a gratuitious transferee 
who is without blame, is also subordinated to the holder of an 
earlier right in personam in connection with the property. The 
claims of a volunteer having a right in rem on the consideration of 
the court are thus regarded as inferior to those of a prior promisee 
for consideration even where the latter hus not yet paid the considera- 
tion. On the other hand where the gratuitious transfer is prior to the 
promise for consideration, the promisee’s rights are treated as 
inferior, for S. 24 (d) of the Specific Relief Act provides that specific 
performance of a contract cannot be enforced in favour of a per- 
son who previously to the contract had notice that a settlement of 
the subject matter thereof (though not founded on any valuable 
consideration) had been made and was then in force ; hore, though 
in one respect, the settlement has less equity, not being supported 
by valuable consideration, the promisee for consideration has less 
_ equity in anothor way as he has notice of the settlement. 
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The settlement on the other hand creates a right in rem, and 
even if it does not, it has priority in its fayour “ when the equities 
are equal, the first in time shall prevail.” 8. 25 clause (c) embodies 
the same rule as S, 24 clause (d). S. 27 clause (b) of the Specific 
Relief Act is in substance the same as the ‘positive part of 5. 48 
of the Transfer of Property Act. It directs specific performance 
against “any other person claiming under him (2.¢., the contractor) 
by a title arising subsequently to the contract, except a transferee 
for value who has paid his money in good faith and without notice 
of the original contract.’ 8.91 of the Trusts Act is also to the same 
effect raising a constructive trust in favour of the prior promisee 
when the subsequent promisee has obtained a conveyance. “ When a 
person acquires property with notice that another has entered into 
an existing contract affecting that property of which specific per- 
formance could be enforced, the former must hold the property 
for the benetit of the latter to the extent necessary to give effect 
to the contract.” So again rectification of instraments is permitted 
only “so far ag this can be done without prejudice to rights 
acquired by third persone in good faith and for value.” The rule, 
laid down in Ñ. 64 clauses (a) and (b) of the Trusts Act, proceeds 
on the same principle. The trustee, being the legal owner, and 
the beneficiary having only a right in personam with reference to 
the trust property, a bond fide purchaser from the trustee is pro- 
tected against the beneficiary’s claims, for “ when there is equal 
equity the law shall prevail.” S. 64 enacts that the beneficiary’s 
right in cases of breach of trust to follow the trust property or the 

proceeds thereof into the hands of third persons does not extend 
to property in the hands of (a) “a transferee in good faith for con- 
sideration without having notice of the trust, either when the 
purchase money was paid, or when the conveyance was executed 
or (b) a transferee for consideration from such transferee.” We may 
state here that the provision in clause (b) would be equally appli- 
cable to purchasers frombona fides purchasers in other cases also. The 
test in every case where a later claimant has perfected his right 
by acquiring a conveyance is ‘ Are his equities equal to those of 
the prior claimant.’ He may prove that his equities are equal, 
either by proving his own bona fides (as where a person purchases 
bona fide from a prior purchaser with notice) or the bona fides of 
the person from whom he purchased, for in either case the right in 
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rem cannot be postponed without injuring some one whoehas equal 
- equity with the holder of the right in personom. S. 62 (a) of the 
Trasts Act protects “the right of lessees and others who, bofore 
the institution of a suit to have the property declared subject to 
the trust or retransferred, have contracted in good faith with the 
trustee or purchaser.” 


There are a few cases where one who has already a perfect 
legal right is deprived of it for the benefit of another who 
has subsequently also obtained a perfect right, notwithstanding 
that the former is not blameworthy in any way, and cannot be held 
to have misled the later claimant. These cases are dealt with in 
Ss. 88 and 89 of the Transfer of Property Act. Under the law 
or by virtue of a contract, a person is sometimes invested with 
the power of dealing with property so ag to affect the rights of 
others owning (or interested in) the property under certain circum- 
stances. Thus the manager of a Hindu family may mortgage 
or sell the family property to discharge debts binding on the 
family or for other necessary purposes. So an executor or admin- 
istrator may alienate the property in his charge under certain 
circumstances ; an agent for sale is empowered to sell under 
certain circumstances. In all these cases, persons dealing with 
the manager, executor or agent bona fide and in the belief that the 
circumstances justifying the dealing by him with the property exist 
in the particular case, are protected, and the rights they acquire 
are binding on the family, the estate, or the principal, notwith- 
standing that in reality the justifying circumstances are absent. 
On what principle is this rule based? The maxim “when the 
equities are equal, the law shall prevail ” is inapplicable in this 
case, for the rights of the other membars of family, the legatees, 
and the principal, are legal or perfect rights. The rationale of the 
rule is that in the interests of the family or the legatees or the 
principal themselves, such a principle should be adopted, for if 
transactions, honestly entered into, can be afterwards set aside at 
their instance on the ground that the manager or executor or agent 
did not act properly and prudently in the case, no one would deal 
with persons, having snch {qualified powers of disposal, and the 
estate or business would suffer. In the case of the agent, the 
rule may also be supported on the ground that the exigencies of 
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trade reqyire it. Section 39 relatos to cases where property over 
which one has a right of maintenance is transferred by the ownor 
to one who accepts the transfer bona fide and without notice of the 
right to maintenance ; the person, entitled to maintenanco cannot 
in such cases enforce if against the transferee. Now the right to 
maintenance out of the property is not a mere imperfect right or 
right in personam but of the nature ofa right in rem. Itis called a 
real right in Ramanadan v. Rangammal, I. L. R., 12 M, p. 240, 
for while it is an interest in the property subject to maintenance in 
one sense, it is only a right to receive a portion of the profits 
thereof to a limited extent, not an interest in the corpus. If 
the maintenance were charged on the property in the hands of 
bona fide transferees, the result would be that a large extent of 
property would often-be tied up for a small claim which could be 
satisfied out of a portion of the property. Moreover the existenco of 
persons, entitled to maintenance, is not a fact easy to discover nor 
would it be easy to ascertain whether the claims have been other- 
wise provided for. Moreover, such persons could easily render 
their rights more perfect by getting them charged on specific pro- 
perty, and it would be injurious to the community, practically to 
restrain the alienation of the whole property, out of which they 
are entitled to maintenance. We cannot, however, stay to analyse 
fully the juristic basis of such exceptional rules. We have referred 
to them mainly to show that they are not founded on the ralos of 
equity that we have been examining. We hope tho illustrations, 
already given, would be sufficient to show what a large part the 
rules of English equity jurisprudence play in our law. Wherever 
a, conflict arises between persons holding perfect and imperfect 
rights, or between persons all of whom have imperfect rights, in 
respect to property, a careful study of the rules applied by the 
courts of equity will supply the key to the correct solution of the 
problem. We shall on future occasions try to illustrate the applica- 
bility of other maxims of equity to Indian Law. 





CRITICAL NOTES. 


Mallikarjuna Prasada Naidu v. Durga Prasada Naidu I. L. R. 
17 M, 362. Claim to arrears of maintenance, The decision in this 


case is one of considerable importance. The Court considered the 
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question as to whether in the case of an impartible zemipdary the 
brother of the zemindar was entitled to arrears of maintenance 
prior to the date of suit. The decisions of the Privy Council in 
Muttusamt v. Venkateswara 12 M. I. A. 208 and Katchekaleyana 
v, Katche Vijaya 12 M. I. A. 495 have settled the right of such a 
brother to claim maintenance. Notwithstanding the fact that the 
plaintiff had obtained a share in partible property in a suit for parti- 
tion, the Court held him entitled to claim maintenance as he was 
undivided with the zemindar in respect of the impartible estate. But 
was he entitled to arrears? From the date on which he insti- 
tuted the suit for partition of the zemindary, which was finally 
decided against him by the Privy Council, or in fact from the date 
from which he was excluded from participation in the income of the 
impartible ‘ostute he claimed to be entitled to recover arrears of 
maintenance, Butthe learned judges, Collins C. J. & Shephard J. 
decided against him as regards the arrears except with reference 
to a short period during the pendency of the appeal in the Privy 
Council when, under the order of the High Court, the plaintiff was in 
receipt of an allowance in lieu of maintenance. Their Lordships 
observed, “The circumstance that a person entitled to maintenance 
has not in fact been maintained by the person chargeable does not 
necessarily give him a right of action for arrears. It is incumbent 
on him to prove that there has been a wrongful withholding of the 
maintenance to which he is entitled” There isa singular want of 
authority on tho question decided by the learned judges. ‘There is 
no doubt that the plaintiff, the brother of the zcmindar, is entitled 
to separate maintonance from the time he chooses to live apart, if he 
then claims it. The balance of authority is in favour of tho recogni- 
tion of such aright even in the case of a widow of a coparcener 
(Mayne 8.415). On the other hand there can equally be no doubt that 
if he lives under circumstances in which there is no reason to suppose 
_ that he is likely to claim any support out of the family income, he 
ig not entitled at the end of a period of separate residence to claim 
arrears. As their Lordships observe, “ It could not be Hindu law’ 
that the manager of the family should, at the choice of any member 
preferring to reserve his claim for maintenance out of current income 
be compelled to pay from time to time sums of accumulated arrears 
which could only be paid out of capital.” But there js an inter- 
mediate class of cases falling between the two we have just men- 
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tioned in which it is difficult to. determine the validity of a claim 
for arrears. Demand and refusal are not a condition precedent to 
the validity of a claim for arrears Jivi v. Ramji I. L. R., 3 B. 20%, 
and Mahalakshmamma v. Venkataratnamma I. L. R., 6 M. 83). The 
right of the coparcener to maintenance always exists. If he chooses 
to live in the family, he is entitled to be maintained in it. If he lives 
away from the family and wants to be maintained out of the family 
income, he is entitled to separate maintenance, unless there is a 
waiver on his part of his claim to separate maintcnauce or the cir- 
cumstances indicate that he has no intention of claiming any support 
out of the family income. It seems to us to be wrongfal withhold- 
ing of the maintenance not to pay it to him. We concede that if he 
simply livos away from the family houso for a number of years re- 
lying upon his own resources and not claming to draw his support 
from the family estatc, itis not fairto the manager to allow him to 
claim arrears of maintenance after tho lapso of that period. If on 
the other hand, as in the case under consideration hs takes up his 
residence separately and suos his brother for partition with varying 
success, conducting his litigation out of borrowed funds, the inten- 
tion to claim maintenance after the failure of the partition suit for tho 
period during which he has been so living apart is perfectly clear, 
and the injustice lies in refusing to him arrears of maintenance, 
merely because ho could not concurrently prosecute a claim for 
arrears of maintenance with a claim for partition of the estate. Can 
it be said that the zemindar had no notice that the plaintiff would 
claim the maintenance? Their Lordships observe, “ In my opinion 
it isclearly the plaintiff’s own fault that ho has not received main- 
tenance for the whole period of 12 years for which he claimsit. In 
a suit brought in 1880, he made'another and inconsistent claim, 
and therefore he has no right, now that he has failed in that hitiga- 
tion, tocomplain that a claim not made by him though couceded 
by the defendant was not satisfied. There had been no wrongful 
withholding on the part of the defendant.” Now what is wrong- 
ful withholding? It is the infraction of the right to separate 
maintenance. No demand was necessary for the perfection of 
the right. No claim by the plaintiff was necessary for the 
accrual of the cause of action. If he lived separately ho 
might at once sue for the maintenance, at the time when such 
separato residenco commenced. How does he lose the right 
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of action, merely because he has allowed some time,to elapse 
after the separate residence began, unless he is barred by the statute 
of limitations or waives his claim for maintenance? It may be 
said that he maintained himself out of other property. But that 
does not extinguish his right to maintenance out of the family 
income. Apart from authority, we feel inclined to think there is a 
wrongful withholding of the maintenance when the coparcener 
lives away and no maintenance is paid to him, if either expressly 
or by implication he does not dispense with it. If a person has 
been excluded from participation in the profits of the family estate 
to his knowledge, as in this case, it cannot be said that there has 
been no wrongful withholding of the maintenance due to him. 


Now how does the matter stand upon the authorities? As 
observed by West J.in Rango Vinayak Deo and others v. Yamuna 
Bhat I. L. R, 8 B 44, the courts seem to have exercised a discre- 
tion as to awarding or refusing arrears. In Jadumani Dossee v. 
Khetiramohun Shil, at p.866a£ the V yavastha-Darpana, the Supreme 
Court of Calcutta awarded arrears of maintenance from the date of 
demand. In Ahalya Bhai v. Luckee Monee Debia 6 W. R., 36, the 
court simply refused arrears, because there was no demand by the 
widow for maintenance till she brought the suit. In Venkopadhyaya 
v. Kareri Hengusu 2 M, H. C. R., 86, the High Court of Madras 
held the widow entitled to arrears of maintenance irrespective of 
any demand. If the law confers on the widow the right to sue 
for maintenance at any time and she does not sue for it then, 
but claims it as arrears afterwards, Phillipe & Holloway, J. J., 
observe “the only bar to the enforcement of a parely legal right 
is lapse of the time required by the statute of limitations to 
bar the remedy.” ‘This decision has been quoted with approval 
by the Privy Council in the case in 12, B. L. R., P. C., 288, 
Raja Prithi Singh v. Rant Baj Koer in which their Lordships award- 
ed arrears of maintenance, though there is nothing to show in the 
report the exact circumstances under which maintenance had 
not been paid. In Narayana Rao Ramachandra Pant v. Ramabhai, 
I. L. R, 3 B, 415, their Lordships of the Privy Council observe, 
Tt was then said that no action could be maintained because 
demand and refusal had not been proved. There was no evidence 
of specific demand for maintenance. But the Subordinate Judge 
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has found and the High Court have not disagreed with him that the 
maintenance was refused, and taking all the circumstances of this 
family into consideration, their Lordships do not doubt that there 
was a withholding of thismaintenance by the son under circumstances 
which would amount to a refusal of it.” We do not take the langu- 
age of their Lordships’ judgment to imply any thing more than 
that to justify a claim forarrears of maintenance,there should be non- 
payment under circumstances in which thereis no reason to believe 
that the member would not require such support. In Aahalaksh- 
mamma Y. Venkataratnamma I. L. R.; 6 M, 88, Muthusami Iyer 
& Tarrant JJ., observed in answer to a contention against arrears 
being allowed, “ Itis found as a fact that the respondents lived 
separately during the period for which arrears are claimed and 
that the appellants made no payment for her support, No previous 
express demand is necessary to sustain a claim to past mainten- 
ance and it is only evidence of a wrongful withholding of mainten- 
ance which is the ground of liability.’ There were actual demands 
in the case and these observations were therefore in the nature 
of obiter dicta ; and the words “ wrongful withholding” mean to us 
nothing more than non-payment under circumstances which do 
nol absolve the manager from liability. There is no hint in the 
judgment as to what the circumstances are which would release the 
manager from the liability. Living away for immoral purposes 
would be one of them, And living away, accompanied by waiver 
of any claim for support out of the family funds, would be another. 
There is one other case to which reference should be made, and 
that is the decision in Jivt v. Ramji, I. L. R., 3 B, 207, Melville 
& Kemball, JJ. simply decide that demand and refusal do not 
constitute the cause of action aud quote with approval the decisions 
in Venkopadhyaya v. Kaveri Hengusu, 2 M, H. C. R. , 86 and 
Raja Pritht Singh v. Rani Raj Koer 12 B. L. R., P., C., 238. 


This review of the authorities does not seem to us to support 
the position taken in the judgment of Collins Q. J .»» & Shephard J. 
Their Lordships’ judgment goes so far as to deny any claim to 
arrears of maintenance during the period commencing from the 
- date of the judgment of the Privy Council in the partition suit and 
ending with the date of the institution of the suit for mainten- 
ance. The plaintiff had been living away during all that time and 
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had claimed and received by order of court an allowange in lieu of 
maintenance in the partition suit itself up to the date of the decree 
of the Privy Council. Unless demand aud refusal were a condition 
precedent, which it has been held they are not, to a valid claim for 
maintenance, it would be difficult to reconcile ourselves to the judg- 
ment of the High Court refusing the maintenance for the period 
between the Privy Council judgment and the suit for maintenance. 


NOTES OF INDIAN CASES. 


Ponnambala Thambiran v. Sivagnana Desika Gnana- 
sambandha Pandara Sannidhi, I. L. R., 17 M 343. There are somo 
sections in the Code of Civil Procedure on which light is always wel- 
come and S. 244 is one of them. But the decision of the Privy Council 
in this case cannot be said to have added to it. In a suit for the 
recovery of a mutt, a decree is passed ordering the removal of the defen- 
dant and directing the plaintif to nominate a man to the muit who 
was to bo appointed by the court, if found fit. The plaintiff nominated 
one and died. The plaintiff’s successor withdrew the first nomination 
‘and nominated another. The Sub-Judge held there was no power to 
withdraw the first nomination, found the first nominee fit and appointed 
him. The plaintiffs successor appealed and the High Court agreed 
with him and reversed the Sub-Judge’s order. The first nominee now 
appealed tothe Privy Council and the respondent objected that there 
was no right of appeal. The Privy Council rightly hold that he was 
entitled to appeal, as otherwise he was without remedy. S. 244 had 
nothing to do with the right of appeal to the Privy Council, for an 
appeal tothe Privy Council is allowed from a final decree, which 
includes a judgment or order. The order of the High Court from 
which the appeal to the Privy Council was preferred need not have been 
a decree within the meaning of 8.2. If the first nominee was a party 
to the proceeding in the High Court, not necessarily a party to the origi- 
nal suit or appeal, he was entitled to seek his remedy at the hands of 
the Privy Council by means of an appeal, But we are unable to see 
how the nominee of the decree-holder could be treated as a party to the 
original suit or appeal. 


Madhava Row v. F. M. Fernandez, I.L R. 17 M, 868. This decision 
lays down an important principle. An encroachment by & defendant on 


a governmont channel caused the plaintiffs Jands to be flooded: The Icare 
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ned judges hold that the fact that there, was a prior encroachment 
by the plaintiff but for which the flooding would not have taken place, 
did not disentitle him to relief against the defendant. The decision 
of the House of Lords in Radley v. L, & N. W. R, Co, 1A. C. at 759 
which lays down the qualification of the rule as to contributory negli- 
gence “that, though the plantiff may have, been guilty of negligence and 
although that negligence may have in fact contributed to the accidents 
yet if the defendant could in the result, by the exercise of ordinary care 
and diligence, have avoided the mischief which happened, the plaintifi’s 
negligence will not excuse him,” enunciates a principle which is equally 
applicable to this case. ‘The proximate cause of the flooding was the 
defendant's encroachment which could have been prevented with ordinary 
care. The plaintiff’s prior encroachment therefore did not sland in tho 
way of his recovering damages. 


Rahamtullah Sahib t. Rama Row, I. DL. R. 17, M. 337, 
What is the interest thatis sufficient to entitle a person to object, to 
the grant of probate of a will? His being a simple creditor of the estate 
will not do. His being a legatee under the will sought to be impugned 
will not entitle him to oppose it, for unless he claims against the will he 
has no interest in opposing it. If there was a prior genuine will under 
which he claimed, he might prove that interest in the proceeding in 
which probate is asked for of the later will, 


Venkata rayer v. Jamboo ayyan I. L. R. 17M.377, To what 
Conrt does an appeal lic from the order of a Sub-Judge passed in 
insolvency matters? Mauthuswami Iyer & Parker J.J. answer, to the 
District Court or the High Court, according as the appeal hes from the 
decree in the suit. Does this give effect to the words of the proviso to 
S. 589 introduced by Act X of 1888 “that the appeal shall he to the 
District Conrt where the order was passed by a Court Subordinate to 
that Court’? Wethink not. If their Lordships are right, there is no 
reason why there should bea proviso. The same result would flow 
from the section itself, without the proviso. But their Lordships say the 
proviso was necessary for insolvency orders by Small Cause Conrts. 
If so, instead of using language much too wide, the legislature should 
have simply said “to the District Court where the order was passed by 
a Small Cause Court’? Moreover the provision about an order of the 
Small Cause Court would not be in the nature of a proviso to the first 
part of the section. It seems to us that notwithstanding the anomaly 
adverted to by the learned Judges, the plain language of the section is 
against their interpretation. 
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Shankar Prasad v. Jalpa Prasad. I. L. R.,16 A, 371. There is ` 
no doubt that the ordinary rule is that when a person is entitled to en- 
force a claim, limitation runs against him from the time at which he is 
entitled to sue. At the same time, the rule is admittedly not withont 
exceptions as in the cases of suits for partition, maintenance &c. Prima 
facte one is inclined to think that the casos of instalment bonds or 
decrees which contain & provision that in default of payment of any one 
instalment, the plaintiff is entitled to recover the whole amount at once 
should fall within the exception. The remarks will apply to a number 
of other cases. This would be beneficial to the debtor and cannot injar- 
iously affect the creditor. But the current of decisions has been the 
other way. In Hemp v. Garland 4 Q B, 519, it was held that if a bill be 
made payable by instalments with a provision that if one instalment 
fail, the whole sum shall thereupon become dne, the statute will com- 
mence to run from thè date of such default, and this was followed in 
Reeves v. Butcher, 1891 IT, Q B. 509. Banning in his work on Limita- 
tion observes. “Ib may be noticed however that it might be urged that 
this is at variance with the well known rule that no one is obliged to take 
advantage of æ forfeiture, a point which does not appear to have been 
in the argument.” In India, this rule is expressly made applicable to 
suits on promisary notes. Art 75 of the Limitation Act column 3 
provides that when default has been made in the payment of instalments, 
limitation begins “ when the lst default is made, unless when the payee 
or obligee waives the benefit of the provision, and then when fresh default 
ig made in respect of which there is no such waiver.” Now will the 
rule apply where it isnot enacted? To our minds, the real intention of 
the parties in such cases appears to be to create an alternative right 
with the option of exercising either of them, and if this be correct, limita- 
tion would not run from the date of the lst defanlt, notwithstanding , 
the absence of any waiver. But the decisions on this point are conflic- 
ting. Seo Koylas v, Boykoonta I. L. R, 3 O, 619, Navalmal v, Dhondi- 
ba 11 B, H. C. R, 155, Ball v. Stowell 1. L, R. 2 A, 322, Narain v. Gouri 
I. L. R., 5C, 21. There has-been a similar conflict with regard to appli- 
cations for execution of decrees when payment is directed by instalments 
with acondition entitling the decree-holder to execute for tho whole amount 
of the instalments which are not paid. There is no provision with regard to 
execution similar to Article 75, but clause 6 in column 3 of article 179 
fixesas the starting point of limitation “when the application is to 
enforce any payment which the decree or order directs to be made at a: 
certain date, such date.” When the decree holder is entitled to enforce 
payment of the whole, if there is default in the payment of instalments, is 
tho payment directed on n certain date? If the view be correct that on 
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the proper construction of such clause, an alternative right is conferred, 
then it is clear that the payment is to be mace ona certain date, for 
payment is to be made inone of two ways according to the choice. This 
view was adopted in Ram Culpo v. Ram Ohunder Shome I. L. R., 14 C 
352 and in the case under notice Edge C. J and Blair J. hold that the 
decree holder should not be compelled to exeoute for the whole, except 
when the terms of the decree clearly provide that if the instalments are 
not regularly paid, the decree holder shall execute for the whole. We 
cannot but think that this is the sound view, notwithstanding the large 
mass of authorities to the contrary which are all referred to in the judg- 
ment of the learned judges. We may note that in some of the earlier 
cases as in Mon Mohun Roy v. Durga Ohurn the weakness of the contrary 
position was perceived, bnt uniformity was preferred to soundness. 


Lachmi Narain v. Jethu Mal L &.R.16 A, 386. There can 
be no doubt that a mortgagee is entitled to sue for trespass to the pro- 
perty mortgaged, whether the trespass constitues an onster from posses- 
sion or not But this rule does not apply as between joint owners. In 
these cases ouster is required. Opening a door in a party wall was held 
in the case under consideration to be a trespass destructive to the subject 
matter of the tenancy in common and an act of ouster, and a mort- 
gagee may therefore institute a suit against the holder of, the adjoining 
tenement for the injury. 


Hira Lal v. Ghasitu, I. L. R., 16 A, 318. Whore a usufructuary 
mortgagee leases the mortgaged premises to the mortgagor for a term 
and on the expiry of the term the latter refuses to surrender possession, 
the former acquires an immediate right to sue for the mortgage money 
under 8. 68 clauses (b) and (c) of the Transfer of Property Act. So 
far the decision is thoroughly acceptable, but we are not prepared to 
follow Sir John Edge, C.J., when he says that the mortgages ,is not 
entitled to a decree for sale, but only to a money-decree. The learned 
judge states his opinion without any discussion of the point. Thata 
mortgagor should by his own wrong be enabled to deprive tho mort- 
gagee of the benefit of hia security appears to be unreasonable and unjust, 
and as expressed by Lindley, L.J., in In re Holford, Holford v. Holford, 
1894, ITI Ch. 80 when one is sought to be driven to a conclusion which 
appears unreasonable and unjust, one suspects at once the validity of the 
premises, even if no flaw can be detected in the reasoning. There have 
been two decisions in Madras, one in support of the Allahabad view, and 
the other against ib. Tanga Reddi v. Sama fow, 4 M. L. J., 148, is the 
later one and holds that the mortgagee would be entitled to a charge 

4 


350: í THE NWADRAS LAW JOURNAL. [voL. Iv. 


for his money and bring the property to sale. In Samayyarv. Nagalingam, 
I. L. R., 15 M, 174 at p. 178 the court held. that the mortgagee would 
not be entitled to.a charge or to an‘order for sale. Section 68' provides: 
that the mortgagee has aright to sue for the mortgage-money in the’ 
cases specified only. THe first case specified is where the mortgagor 
binds himself to repay the same.. In this case at any rate it is clear that 
the mortgagee would be'entitled to sale. It is natural to infer that in’ 
the two cases next specified also;. viz., where the mortgagee is' deprived 
of the whole or part of his security. by or in consequence of the wrongfal 
act or default of the mortgagor, or’ where the mortgagee’ being ,entitled 
to possession of the: property, the mortgagor fails to deliver thesame to 
him or to secure the possession thereof without disturbance, the mort- 
gagee was intended to: have a right to: sale, Where the security has 
been destroyed, it is of course impossible to proceed against it. But 
take the case in which the security has been rendered insufficient 
which is referred’ to in the last clause of S, 68. If the mortgagor fails 
to furnish additional or suficient security for the debt, the mortgagee 
can sue for the money. It would be preposterous to contend that the 
very insufficiency of security which gives a canse of action should be 
deemed to'be a reason for depriving the mortgageo of even the insuf- 
ficient security that is left to him. The only reasonable construction 
to. place on the section is that the right of the mortgagee to sne for the 
money constitutes a charge on the property. Let us now turn to 8. 67 
which provides that the mortgagee has at any time after the mort- 
gage-money has become payable to him, a right to sale or foreclosure. 
The words “after the mortgage money has become payable to him” are 
sufficiently wide to include the case in which the money has become 
payable under the contract, as well as the case in. which it has become 
payable by law, and S. 67 therefore embraces all the cases covered by 
8. 68. Itis said in Samayya v. Nagalingam, that Ss. 67 and 68 deal with 
three kinds of rights of mortgagees, viz., foreclosure, anle and suit for the 
money due, S. 67 being concerned with the two first and 8. 68 with the 
last. We cannot accept this classification of the remedies of the mort- 
gagee as correct. Unless the classification implies that they are independ- 
ent reliefs, there is no force in the argument: Both foreclosure and 
sale appear to us to necessarily imply a right to recover money. The 
forms of decrees for foreclosure and sale (Ss. 86, 88 and 89) include an 
order for payment of' the money in the first instance. If a right to recover 
money always implied a right to proceed against the mortgagor per- 
sonally, it might be said that w right to sale or foreclosure did not 
imply a right to recover money. But it is clear that the right to 
sne for’ money as given by’S: 68 does not always carry with it a right 
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‘to proceedgagainst the mortgagor personally. Take the casein which 
thare.is.an express covenant to pay. Jf:the mortgagee brought ‘his suit 
after:six years from the date of the cause of ‘action, ‘he could have no 
personal remedy. Section 67 seems to us to presuppose'a suit for money 
due and include all the cases dealt with in S.:68. 





NOTES OF ENGLISH CASES. 


Hamilton v. Ritchie, 1894, A. C.,310. Where a lay testator 
who wiltes his own will uses words which have an intelligible conven- 
tional meaning, he is not to be held.as having used the words with any 


other meaning unless the context of the instrument shows that he 
intended to do go. 


Where a will gives an unqualified bequest of land, making no refer- 
ence to the time at which it is to operate, the gift takes effect a morte 
testoits, except where that date would disturb any of the provisions 
already mado in the will, or where the testator has clearly indicated that 
he did not intend it to operate until a later period. 


Palmer v. Wick and Pulteney Town Steam Shipping Co., 
1894, A. C., 318. A joint and several decree was passed against two 
defendants for damages for negligence and costs, One of them paid both 
demands and took an assignment of the decree. He sued the other for 
his moiety. Held thatthe latter was liable, as-the claim rested on a 
decree which created a civil debt. 


Per Lord Herschell and Lord Watson ; Merryweather v. Nizon is not 


founded on any principle of Justice, or equity or even of public policy 
which justifies its extension to the jurisprudence of other countries. 


Per Lord Halsbury. In England the transmutation of the cause of 


action into a judgment would not prevent the applieation of the prin- 
ciple-of Merryweather v. Nizon. 


Leslie v. Young and Sons. 1894, A. C., 335. The mere publica. 
tion in any particular order of the Time Tables issued by Railway Com. 
panies cannot be claimed.as a subject matter of copyright, if no moro 


has been done than to copy them in their order leaving out such stations 
as the author thinks fit. 


Per Lord Herschell. “Though there ‘may ‘be copyright in a compila- 
tion -or abstract involving independent labour, yet in such a subject 
netter as that with which wo are dealing it ought to be clearly establish. 
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ed that looking at these tables as a whole, there has beon a sub- 
stantial appropriation by the one party of the independent labour of the 
other, before any proceeding on the ground of copyright can be justified.” 
Held also that abridged information of train service in connection with 
circular tours of a particular locality may be the subject matter of copy- 
right. 

Hemlett v. Allen, 1894, A. C., 383. A payment made by an 
employer at the instance of a person employed by discharging some obli- 
gation of the person employed or by placing the money in the hands of 
some person in whose hands the person employed desires it to be placed 
isa payment to the person employed within the meaning of l and 2 
William IV ch 37 as much as if the current coin of the realm had been 
placed in his or her hands. 


Cobb v. Great Western Railway Company, 1894, A, C, 419. In 
un action by a plaintiff, a passenger in a train of the defendant company 
who was robbed by a gang of men that entered the carriage where he was 
seated and who alleged that his complaint to the station master of 
the robbery and his request to stop the train to enable a search by 
the police were unheeded and that the defendant company was negligent 
in permitting the carriage to be over-crowded which facilitated the 
robbery, Held that the statement of claim disclosed no cause of action 
against the defendent. 


Mohamidu Mohideon Hadjiar v. Pitchey, 1894, A. O, 437. A 
creditor of a deceased debtor cannot sue a person named as executor in 
the will of the deceased, unless he has either administered or obtained a 
grant of probate, and æ sale in execution of a judgment obtained against 
such person does not bind the deceased’s estate. Held also that an order 
for probate withoutan actual grant thereof does not prove the will and 
that an application for probate does not show an executor’s acceptance 


of its trusts. 


Letters of administration even if irregularly granted are valid till 
revoked. | 


Royal Bank of Scotland v. Tottenham, 1894, II, Q B, 715. A 
post-dated cheque stamped as a cheque, is admissible in evidence in an 
action brought, after the date of the cheque, by the holder, since, under 

he Stamp Act 1891, the test of the admissibility is whether the instru- 
ment appears when tendered in evidence to be sufficiently stamped. 


Kennedy v. Thomas, 1894, II, Q. B., 759. By the Bills of Exchange 
Act 1882 S. 14 Snb-S la bill of exchange is due and payable on the 
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. last day ofggrace: Held that when payment ofa bill of exchange is 
refused by the acceptor at any time on the last day of grace, the holder 
though he is entitled at once to give notice of dishonour to the drawer 
and the indorsee, has no cause of action against either the acceptor or 
` the other parties to the bill until the expiration of that day 


An action brought by the holder against the acceptor on the last 
day of grace must be dismissed as premature. 


The Queen v. Silverlock, 1894 U, Q. B., 766. Held that a count 
in an indictment for obtaining a cheque by false pretence which averred 
that the false pretence was made in a fraudulent advertisement ina 
newspaper to the subjects of Her Majesty the Queen was good, although 
it did not allege that the false pretence was made to a particular person. 


Lemmon v, Webb, 1894 III Ch.1: Large boughs of defendant’s 
trees overhung plaintiff's premises for over 20 years. Defendant with- 
out going on plaintiffs land and without notice to him lopped off the 
. branches up to his boundary line; plaintiff sued for a declaration that 
defendant was not entitled to cut any branches which had continued 
for over 20 years and that under any circumstances he ought to have 
had notice. Held, reversing the decision of Kekewich J, that no pre- 
scriptive right was acquired by the plaintiff, that no notice was required 
as there was no entry upon the land of the plaintiff and that there was 
110 trespass ; 


Per Lindley L. J, :—The owner of a troe has no right to prevent a 
person lawfully in possession of land over which its branches grow from 
cutting away so much of them as projects over his lands and the owner 
of the tree is not entitled to notice, unless his land is entered in order to 
effect such cutting; however old the branches may be, they may be cut 
without notice, subject to the same condition. The right of an owner 
or occupier of land to free it from such obstructions is not restricted 
by the necessity of giving notice, so long as he confines himself and his 
operations to his own land, including the space vertically above and 
below his surface” This decision has since been affirmed by the House 
of Lords. i 


Drew v. Guy, 1894, II Ch. 25. 1nacontract entered into between 
plaintiff and defendant by which the defendant agreed not to carry on 
‘similar business,” the meaning of the expression “similar business’ 
explained. “ Similarity” is not to be inferred or negatived from the fact 
that the same quality of the article is sold or not, nor from the similar 
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appearance or .atherwise of the two ‘business premises: ‘Lhe question 
will be whether-the defendant’s business is'so like that-of the plaintiff's 
as seriously to compete with it. 


In re Holford. Holford v. Holford, 1894, 1IL 'Ch. 30. A testator 
directed that.his:property should‘be divided equally among’such of the 
children of A as may be alive at the time of his death and that their 
shares should be given to them only on their attaining their 21st year. 
No provision was made for the maintenance of the children till they 
attained their 2kst year. ‘The income consequently ‘accumulated and 
the -plaintiff the.eldest of the 6 children of A claimed on her‘attaining 
the 2lst-year her }th share of the property and also the whole of the - 
accumulated income which she contended became payable to the first 
legatee’ who ‘attained the 2lst year. Held that he was-entitled only to 
4th of the whole. 


Corporation of Bradford v. Pickles, 1994, II Ch. 53. The 
plaintiffs became owners under.an Act of Parliament of waterworks with 
power to work the springs for their exclusive benefit, The Act also pro- 
hibited all persons from diverting, altering .ar appropriating “in any 
other manner than by law they may be legally entitled” any of the 
waters supplying the plaintiffs’ spring: Defendant upon his own land 
proposed to coustruct an underground drift or tunnel, the effect of 
which would be to diminish the water supply of the plaintiff's springs. 
It was found that the object of tho defendant was not to benefit himself 
so much, as to injure the plaintiffs. 


Held on the question of malice, that under tho English law the ques- . 
tion-of malice has no ‘bearing upon the strict legal rights of the parties, 
although ‘under the civil law and ‘the Scotch law an act which is lawful 
in itself will be regarded as illegal, if done with a malicious intent of 
injuring ‘a neighbour. 

Held on the question of defendant’s right to quarry stones upon his 
own land, that even though there may be no provision in the Act of 
Parliament to compensate persons for any injury done to them by reason 
of the provision of that Act, still if the language of the Act was that, 
effect must be given to it irrespective of the consideration whether 
injustice will be done to others or not. 


Tv. S: 1894 III Ch. 72. The court will-interfere-to restrain, by 
injunction in.an action for dissolution -of partnership, one partner who 
is committing acts which are injurious to the partnership, even though 
they aue committed not wilfully, but by reason of bis being in a state 
of unsound mind, 
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Hanfsjaeng]'v. Empire Palace. Hansfstaengl v. Newnes, 1894, 
ITI, Ch., 109. The plaintiff was'the owner ofthe copyright in certain 
pictures first produced‘in Germany. Those pictures have been represent- 
ed on the stage in an English Theatre: in the form of Tableaua Vivants, 
Butsuch representations had been held.not to bean infringment of plain- 
tiff’s copyright. The defendants published in their paper sketches of the 
Tabloauæ. Vivants with explanatory letter press, Held (reversing the 
judgment of Sterling J.,) that-according to English: Law, the sketches in 
the defendant’s newspaper were not copies or reproductions of the 
plaintiff's picture within the meaning of S. 1 of the Fine Arts Copyright 
Act 1862 and that the plaintiff was not entitled to nn injunction. 


In re Lumley. Ezparie Hood Barrs, 1894, ITI, Ch., 135. Under 
sequestration to enforce: payment of the costs, the sequestrators oould 
not take rents which had accrued due after the-date of the order for 
payment, even though the writ of sequestration was issued after those 
rents had become due. 

National Dwelling Society v. Sykes, 1894, TIL, Ch., 159. It is the 
duty of the chairman to preserve order, conduct proceedings regularly 
and take care’ that the sense of the meeting is properly ascertained with 
regard to any question before it; but he has no power to stop or adjourn 
w meeting at his own will. And if he purports to do so, it is competent 
for the meeting to resolve to go on with the business for which it was 
convened, and'to appoint another chairman for that object. 


In re Johnston. Mills v. Johnston, 1794 ITI Ch, 204. <A testator 
gave to the trustees, his property on trust, and directed specified sums of 
money’ to be invested for the benefit of his sons on their attaining 21, 
the sums to be applied as the trustees in their discretion thought fit. Held 
that:the:sons wene absolutely entitled to: the legacies freed from tho 
exercise: of any discretion on the part of trustees. 


In re Butler. LeBas v. Herbert, 1894, IL, Ch., 250: Where the 
general personal estate of a testator not specifically bequeathed is insuffi- 
cient for payment of lis debta,,a specific legatee of property charged 
by the testator in his lifetime with the. payment of a sum of money 
murt, as between such specific legatee and other specific legatecs or 
devisees, bear the burden of the incumbrance, and a general direction 
in the will that the testator’s debts shall be paid after his: decease is not 
sufficient to throw any part of such burden on the specific devisees of 
the real estate. 
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Aestan v. Aostan, 1894, III, Ch., 206, If it can be gathered from 
the words used, that a testator intended to givea particular property to 
a legatee, but owing to the testator having several properties answering 
to the description in the will, it is impossible to say, either from the will 
itself, or from extrinsic evidence, which of ‘hese several properties the 
testator referred to, the gift fails for uncertainty, and the court can- 
not, to avoid an intestacy, construe the will as giving the legatee the 
option of electing which property he will take. 


Lambton v. Mellish. Lambton v. Cox, 1894, III Oh, 163. The 
acts of two or more persons may, taken together, constituté such a 
nuisance that the court will restrain all from doing the acts*constitut- 
ing the nuisance, although the annoyance occasioned by the act of one 
of them, if taken alone, would not amount to a nuisance, 


Brinsden » Williams, 1894, III. Ch., 185. Solicitors of a mort- 
gagee-trustee are not liable for the insufficiency of the security. 


In re Martindale, 1894, ITI, Ch., 193. An injunction, having been 
granted, restraining a man (A) from holding conversation with a female 
ward of court, further proceedings took place before the judge. A para- 
graph appeared in a newspaper stating that a romantic story was enacted 
before fhe judge, giving the name of the lady and further particulars. 
Another newspaper also published the same not knowing that the 
proceedings were not in open court. Held, that the publication in the 
first paper was a contempt but not a serious one, and as it was not inten- 
tional, that justice would be met by ordering the publisher to pay costs. 
The court held that the motion as to the other ne wspaper was vexatious 
and an abuse of the process of court 


in re Lord Stratheden and Campbell. Alt». Lord Stratheden 
and Campbell, 1894, IIT, Ch., 266. A gift by will for the benefit of a 
volunteer corps, is a charitable bequest. A testator bequeathed an 
annuity of £100 to be provided to æ volunteer corps on the appointment 
of the next Lieutenant-Colonel. Held that the gift was void, because it in- 
fringed the rule against perpetuities. 

Noyes v. Paterson, 1894, ITI, Ch. 267. A person who has con- 
tracted to purchase lands is not entitled to repudiate his contract 
simply because one link in the vendor’s title, consists of a voluntary 
conveyance to a person nnder whom the vendor claims by purchase for 
value, 

Freeman’s Case 1894 ITI, Oh, 272. Withdrawal of an appli- 
cation for shares may be made orally before notice of allotment is given, 
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In the absence of evidence to the contrary, the Court will infer, that a 
Clerk in the Registered Office of a company is, during business hours, 
and whilst the Secretary is absent, so far in charge of the Office that he 
has authority to receive a notice so as to makeit a communication to the 


Company. 


MISCELLANEOUS. 


We beg to acknowledge with thanks the receipt of the following 
legal publications -— 

The*Harvard Law Reviow for November (in exchange). 

The Canada Law Journal for October and Novembe. (in exchange). 

The Canadian Law Times for October and November (47 exchange). 

The Green Bag for Octoher and November (in exchange). 

The Western Law Times for October and November (in exchange). 

The American Law Review for September and Oct. (tn exchange). 

The Brief for November (in exchange). 

Handwriting of crimina/s.—Some investigators have detected curions 
peculiarities in the handwriting of criminals. Lombroso, for instance, 
divides 520 criminals, into two groups, the first of which includes homi- 
cides, highway robbers, and brigands. 

The greater part of these make letters much lengthened out; the 
form is more curvilinear than in ordinary writing and at the same time 
more projecting ; in a considerable number the cross for the “+t” is 
heavy and prolonged, and ıs common also among soldiers and energetic 
persons. All ornament their sgnatures with small strokes and flour- 
ishes; some terminate their names with a short hook; assassins are 
apt to end each word with a sharp vertical stroke. 

The second group is composed exclusively of thieves, who do not 
make their letters curvilinear. In their cases the characters are small, 
and the signature has nothing striking about it. On the whole, the 
writing is like that of a woman. Characteristic of the handwriting of 
thieves is the bending of almost all the letters. - 

Lombroso suggested to an irreproachable young man who had been 
put in the hypnotic state that he was a brigand whereupon his hand- 
writing wholly changed; he made large letters and enormous “t? 8.”— 
The Green Bag. 

DPivorce—In a suit for separation, counsel for the plaintiff pleaded, 
among other reasons, incompatibility of temperament. He depicted the 
character of the husband as “brutal, violent and passionate.” The 
husband’s advocate rose in his turn, and described the wife as “ spite- 
ful, short-tempered, and sulky.” 

5 


358 . THR MADRAS LAW JOUBNAL. [ VOL. IV. 


“ Pardon me,” 


interrupted the judge, addressing both limbs of the 
law. “I cannot see, gentleman, where the incompatibility of tempera- 


ment comes in.” 


Trial by Jury—When Judge Buxton of N. C. as a young lawyer 
made his first appearance at the bar, the solicitor, as is customary in 
that state asked him to take charge of a case for him. The young lawyer 
did his best, and the jury found the defendant, who was charged with 
some petty misdemeanonr, guilty. Soon after one of the jurors, coming 
round the bar, tapped him on the shoulder * Buxton” said he, ‘‘ the 
jury did not think that man’ guilty, but we did not like to discourage 
a young man.” —The Green Bag. 


Tort—Selling Glandéred Horse—In State v. Fog, 29 A. R, 601, the 
court of appeals of Maryland has recently decided that one who sells a 
horse, fraudulently concealing the fact that he has the glanders, may 
be held liable in an action for damages for the death of a man who after- 
wards contracts the disease in taking care of the horse, provided it appenrs 
that it is the natural and probable consequence of contact with such 
æ horse, and that th man was in some way acting for the purchaser and 
was not merely an intermeddler or volunteer, The court, after citing 
Thomas v. Winchester, 6 N. Y. 397, and Heaven v. Pender, 11 Q. B. D, 
503, said. ‘‘ Without deeming it necessary to pass upon all of them, - 
or to go to the full extent that Thomas v. Winchester has gone, we are 
of the opinion that the authorities, and a proper regard for the protection 
of innocent persons, fully justify us in the conclusion that if a vendor 
sells any property which he knows to be imminently dangerous to human 
beings, and likely to cause injury, to an innocent vendee, who is 
not aware of the danger, and to whom false representations have been 
made as an inducement to the sale, he may, under proper allegation and 
proof, be held responsible, not only to the vendee, but to such person or 
persons as the vendee may, in the ordinary course of events call upon 
to take charge of the property for him.” It appears to us that the 
court go further than’ Thomas v. Winchester: that was a case in which 
a manufacturer of medicines put up and sold belladonna in a jar labelled 
‘‘dandelion,” and he was held liable for injnries to the plaintiff, who 
bought it from a druggist to whom it had come in the course of businesss. 
Sir William Brett in Heaven v. Pender says of this case, it “goes a very 
long way,’ and “I doubt whether it does not go too far.” But Sir 
Frederick Pollock, in his treatise or Torts regards it as good law, and it 
is followed in Norton v. Servace. 106 M. 143; 8 A, R. 298. In that case 
poison sold under a harmless guise was certain to do mischief. In the 
principal case the glandered animal was not naturally certain to do 
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mischief, alèhough it was possible. Therefore it seems that the principal 
case goes even further than the Thomas case. But we are not inclined 
to dispute its soundness. It seems a not unreasonable extension of the 
liability of the consequences of fraudulently selling an article that may 
probably cause infection. If the horse had been sold for food the liabi- 
lity of the seller could hardly be doubted. The New York court of 
Appeals however, in Loop v. Litchfield 42 N. Y. 351, 1 A. R, 543, seta 
bound beyond which they refused to carry this doctrine. A balance 
wheel, with invisible defects, was sold by the manufacturer to one who 
bought it for his own use with oral notice of the defects. After some 
years’ use he lent it, and it broke and killed the borrower. The manu- 
facture: was held not liable in damages for his death The Thomas case 
was distinguished on the ground that “ Poison is a dangerous subject ” 
and the injury was the natural and probable consequence. Heaven v. 
Pender is cited in Van Winkle v. Am. St Boiler & Co. 52 N, J. L. 240 ; and 
Phillips v. Library Oo., 55 N. J. L. 307. The Green Bag. 
Inheritance—Murder of Ancestor by Heir—In Shellenberger v., 
Ransom, the Supreme Court of Nebraska have recently, upon a re- 
hearing which has been pending three years, reversed their former 
decision, and now hold that the murder of an intestate by one of his 
natural heirs dves not estop the murderer from taking the inheritance. 
The former decision was based on the celebrated case of Riggs v. Palmer 
115 N. Y‘ 506. Since the decision of the latter case however, our Ohio 
circuit court have held to the contrary of the New York case, in Dean v. 
Milliken, 28 Ohio Law Journal, 357, and in Queens v. Queens, 100 N. C, 
240, a widow accessory to the murder of her husband was still held 
entitled to dower. The last two cases were cited by the court in the 
principal case, but no reference was made to the celebrated case of 
Oleaver v. Mutual Reserve Fund Infe Association, (1892) 1 Q. B. 147, 
There it was held thatthe executors of Mrs. Maybrick could recover an 
insurance on his life effected by him for the benefit of his wife, although 
she had murdered him; but it was put on the ground that the moneys 
formed part of his estate, the trust for her benefit having become void 
by reason of her crime, and as between the insurer and the executors the 
question of public policy could not arise, Hsher, M. R. said: “That 
the person who commits murder or any person claiming under him or 
her, should be allowed to benefit by his or her oviminal act, would no 
doubt be contrary to public policy. But if the matter can be dealt with 
so that such person should not be benefited,” the company should not 
be allowed to avoid the policy for which they had received premiums 
for many years. Fry L. J. said: “It appears to me that no system of 
Jurisprudence can with reason include amongst the rights which it 
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enforces rights resulting directly to the person asserting them from the 
crime of that person.” “If no action can arise from felony or misdemean- 
or.” Lopes L. J.said: 1 do not doubt that the principle of public policy 
would prevent the wifé from recovering the amount of the policy money ) 
from them, and so reaping benefit from her crime.” These observations 
are of course obtter, but they express the common and right sense of the 
matter. The Nebraska Court now repudiate the New York doctrine, 
because they have discovered that the latter court misapprehended the 
case of Insurance Company v. Armstrong 117 U. S, 599, in assuming that 
that the action was brought by the representative of the murderer 
instead of the representative of the insured. That does not help the 
Nebraska Court. If the right of action was denied to the representative 
of the innocent insured, much more would it be denied to the representa- 
tive of the murderer. (The Armstrong case is contrary to the Maybrick 
case, but that is unimportant; our court simply go farther than the 
English court on the some road.) It really seems to us that the question 
is too clear for debate. The opinion of the Nebraska, Ohio and North 
Carolina courts, that a muaderer may inherit from his victim, because 
the statute of descent does not say that he shall not, seems almost gro- 
tesque in ite blind narrowness amounting to practical immorality. One 
might as well contend that a bighway-man who kills a traveller and 
takes his horse, although he must go to prison for the crime, is still 
entitled to the horse because the statute does not provide to the contrary. 
. The Saviour probably did not think that the wicked men in the parable 
were sound in law when they said. “This is the heir, come, let us kill 
him, and the inheritance shall be ours.” And the “Central Law 
Journal” ig equally grotesque when 1t pronounces this Nebraska decision 
to be on “a safe and sound basis.”—The Green Bag. 


The Judicial Statistics for the Ohancery Diviston.—A return has 
recently been published which deals with the Judicial Statistics for 1893. 
Dealing first with the Chancery Divsion, we find that the number of mat- 
ters dealt with during the year was 1,301 whilst those set down or 
transferred during the year amounted to 2,098. The corresponding 
figures for 1892 were 1,157 and J,601 respectively. The proportion of 
actions -disposed of was considerably greater in 1893 than in 1892. 
Matters awaiting a hearing at the end of the year have dwindled from 
660 in 1892 to 460 in 1893. 


The proportion borne by the number of proceedings disposed o 
during the year 1892—98 to the number for disposal was 83'3 per cent. 
in 1891-92 it was 71:0 per cent; in 1890—91 it was 761 per cent; in 
1889 — 90 it was 70°5 per cent; and in 1888—89 it was 77:0 per cent. 
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The sumber of days the judges sat in Court in the year 1892-93 
was a8 follows: Mr. Justice Chitty, 176 (in addition, Mr. Justice Chitty, 
sat thirty-four days to hear chamber summonses). Mr. Ju-tice North, 174 
(in addition, Mr. Justice North sat thirty-four days to hear chamber sum- 
monses). Mr. Justice Kekewich, 177 (in addition, Mr. Justice Kekewich sat 
thirty-one days to hear chamber summonses), Mr. Justice Romer, 207 ; 
Mr. Justice Wright, sitting as an additional judge of the Chancery Divi- 
sion 82; the Vacation Judges, 11; total 1,003. 


Statistics of the Probate Oourt.—The Court of Probate, established 
under the Act 20 and 21 Vic. C 77, exercises jurisdiction in all matters 
relating to the grant or revocation of probate of wills and letters of 
Administration. 

Of the proceedings in this Court for the year ending October 31, 
1893, a return has been furnished from which we gather that 16,710 
probates were granted in 1892-93, as against 18,878 in 1891-92, the 
corresponding figures for administrations being 7,894 and 8,286, respec- 
tively ; caveats stand at 1,355; appearances at 281; motives at 407- 
actions and writs at 24], and summonses at 708, Trials by special 
jury took place in seventeen cases, and by common jury in twelve ; 
whilst 100 causes were heard by the judge alone. 


Statistics of the Divorce and Matrimonial Causes Court.—The proceed- 
ings in the Court for divorce and matrimonial causes show that petitions 
for dissolution of marriage remain in number much as they were, the 
number being 533 for 1892-98 and 526 for 1891-92. The numberof peti- 
tions in other matters is small. The causes tried before the Court itself 
numbered in 1892-93, 810, in 1891-92, 989; total amount of fees actually 
received in the year ending October 31, 1893, in respect of the Court for 
Divorce and Matrimonial Causes was 1,297 l. against 5,811 Z. in 1892 and 
6,139 Z. in 1891. From the establishment of the Court for Divorce and 
Matrimonial Causes, the proceedings in which commenced on J anuary l1, 
1858, up to October 31, 1893, the number of petitions filed was 18,297. 


Judictal Dispatch —Speaking of dispatch and celerity as exhibited 


by Judges, tlie Montreal Legal News makes this wise remark : ‘It would;: 


be matter for regret if the Bar and the Judges generally began to mea- 
sure judicial proficiency by the progress of the clock’, ° 


Judicial Committee of the Privy Counctl—The return made by the 
Registrar of the Privy Council for 1893 shows the proceedings of the 
Judicial Committee of the Privy Council during the year, under the 
usual headings of Vice-Admiralty Courts, Ecclesiastical Courts, Channel 
Islands and Isle of Man, Colonies and India. 
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The number of appeals entered in 1893 was 88, against 72 in 1892 
and 66 in 1891. 


House of Lords.—The Judicial proceedings of the House of Lords 
during the session of 1893-94 are shown 1 in the return furnished by the 
Clerk of the Parliaments. 


In the following abstract the number of cases from each of the 
Courts named is stated for 1893, in comparison with the numbers for the 
two preceding years. 











— | 1893 1892 1891 

From the Court of Appeal England Se 39 40) , 29 
Ireland ; 2 6 ð 

From the Court of Session, Scotland o 38 16 19 
From the Court of Probate, England es = Sie m 
From the Court of Divorce, England Sis 
Total presented _,,, 74 62 o3 


Abating Nutsances.—The House of Lords, by affirming, on Novem- 
ber 27, the decision of the Court of Appeals in Lemmon v, Webb that an 
adjoining owner may cut the branches of his neighbour’s trees which 
project over his own land without notice or complaint as to the nuisance 
caused, has, no doubt, laid down correct law ; but the judgment will be 
a terrible temptation to the neighbourly person. The general rule seems 
also to be laid down that notice before abatement of a nuisance is not 
necessary. It will be interesting to see how this is applied, as between 
landlord end tenant, when the former 1s responsible for the drains. 


Despatch :—The method of hearing argument by talking to counsel 
seems to be in vogue in England to-day, and the appellate courts seem 
to be on the gui vive for bad law and frivolous motions, ready to dis- 
courage all but cases which they think worth arguing. This, if 
restrained by a wary anxiety to see any real chance of doubt and then 
allow full argument, must go far in weeding out from the list really 
hopeless appeals, and so in adding to the speed and popularity of liti- 
gation. To give an instance of the new method, itis said that a plaintiff 
an attorney, recently appeared prose moving for a new trial of a libel 
action on the ground of misdirection. A bill had been sent him for an - 
account which he had paid, and it had been opened by a clerk,—that 
was his belief. After he had argued five minutes, Lord Hsher leaned 
forward and this is the substance of his remarks:—“ Mr. , if 
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your co i are had been demurred to, the demurrer would have been 
sustained ; if, at the trial, a motion for anonsuit had been made, it should 
have been granted ; failing that, the jury ought to have found against 
you, as they did.” Then, leaning back again, he added, after a moment. 
“ But I’m open to conviction. I'm open to conviction.” 


In some hands this might do injustice. Even if the plaintiff had 
had a case for argument, sucha greeting might have diminished the 
force of his logic.—Harvard Law Revtew. 


Lumley v Wagner dented. —The case of Lumley v. Wagner I. De. 
G. M. & G, 604, excited much comment at the time of its decision, and 
in the line of English Cases to which it has given rise, there 1s evidence 
of a desire not to go in any way beyond it, Montague v. Flockton, L. R, 16 
Equity 189, where an actor, defendant, was in effect restrained from 
doing anything at all but act for the plaintiff, beng overruled at the 
first opportunity Whitwood Uhem. Co., v. Hardman, L. R, (1891) 2 ch, 
416, Such injunctions as that in Lumley v. Wagner have been granted 
in New York on more than oue occasion, where the same desire to limit 
the effect of the rule has not been apparent. One is interested, there- 
fore to find Mr. Justice O. W. Holmes denying the rule entirely in the 
recent case Rice v. D’Arville (Mass Suffolk Equity Session, September 
29, 1894). 


“Tt is agreed on ail hands,” he says, ‘‘ that a court of equity will 
not attempt to compel a singer to perform a contract tosing... . 
If this is so, a8 is admitted, it appears to me, with all respect to judges 
who may have taken a different view, that there is no sufficient justi- 
fication for saying to an artist that although ‘ I will not put him in 
prison if he refuses to keep his contracr, I will prevent him from earning 
his living otherwise, as a more indirect means of compelling him to do 
the same thing. Ido not quite see why, if an equitable remedy is to be 
given for the purpose of making an artist keep his contract, the usual 
remedy should not be given, and the whole of it; why, if I say, ‘If 
you do not sing for the plaintiff you shall not sing elsewhere, | should 
not say, “ If you do not sing for the plaintiff you shall go to prison.” T 
think the later English Judges are quite alive to the force of these con- 
siderations, and simply bow to the authority of Lumley v Wagner, which 
of course does not bind me.” 


i Justice Holmes dwells a moment on the reason for refusal to 
say, “you must sing,” and seems inclined to pat it on the score of 
difficulty in seeing whether ‘the artist in good faith and really has 
given the other party the benefit of the talents for which he was engage d 
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In addition to this may there not be a feeling against restraint of the 
personal, liberty of the citizen? Doing personal service because one is 
ordered to under the pains and penalties which a court of equity can 
inflict, seems dangerously like temporary slavery. And might not a 
court well say, ‘This is too much to give, whether or no one can do 
it, even to one who asks for the letter of his bond ”:—-Harvard Law 


Remiew. 


Oontract.— Restraint of Trade—Held, a combination of a number 
of brewers to enable the members who have entered into it to control 
the price of beer within the city, is illegal, being in restraint df trade. 
Nester v. Continental Brewing Oo., 29 A. R., 102 ( Pa.) 


This result has been reached almost invariably where an agreement 
has tended to raise prices, destroy competition, or create a monopoly. 
Central Shade Roller Co., v. Oushman 143 Mass. 353, goes farthest of 
any case in supporting such acombination. Tt is possible to distinguish 
that case from the principal case, in that the restraint of trade there 
was not for an article of prime necessity or a staple of commerce, while 
in the principal case, assuming that beer is not an article of prime 
necessity, the court treats itas a staple of commerce, since it is an article 
of daily consumption. | 


Damages.—Railway Accident—Insanity—where a passenger on a 
railway is made insane by the excitement of a collision, butis uninjured 
bodily, the company is not liable, as such insanity is not a natural and 
probable result of; the accident Hailes curator v. Texas P. Ry. Oo., 60 
Fod. Rep. 557 (La). 


` As long as Schaffer v. Ry. 105 W. S. 249, remains good law in the 
united States courts, such decisions as this are necessitated by authority. 
It is very doubtful, however, if in either of these cases the court were 
warranted in assuming without reference to a jury that insanity was 
not a natural and probable result of a railway accident. Loss of power, 
whether mental or physical, would seem a legitimate item in damages ; 
and the fact that cases of this kind do occur and are litigated in the 
courts would seem to imply that resultant insanity from the shock is a 
more or less probable result of a collision :—Harvard Law Review. 


Torts. — Malicious Diversion of Water.—The defendant intentionally 
so drained a marsh on his land as to divert the water from the plaintiff's 
land, where it was ised for irrigation. Held, that since the act was 
intentionally injurious to the plaintiff, it is immaterial whether a stream 
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r only percolating waters were diverted, the defendant being liablo in 
Fis casc. @artlett v. O'Connor, 36 Pac. Rep. 513 (Cal.) 

This decision is a too hasty disposal of a troublesome question, 
since it is appearently the first case in California on the point at issue., 
‘he court decide tho dofendant’s act “Malicious injury” and give the 
ase no further consideration, not citing a single case in support of the 
onclusion reached. Yet the weight of authority is against the proposi- 
ion laid down—that a lawful act upon one’s own land may become 
ulawfal by reason of an improper motive. It is, perhaps, fair lo say, 
owever, that the tendency of the courts is to extend liabilily for 
»urely malicious acts which would not bo unlawfal if donc without 
he sole intent to injure :—Larvard Law Rertew. 
























Synopsis of the course of studies in the Harvard Law School :— 
aw school of Harvard University, Cambridge, Mass, nine instructors, 
3 students, 44 graduates, 36 woeks in school year. Course of study : 
irst year, contracts, 108 hours; Oriminal Law and Procedure, 72 hours: 
ivil Procedure at Common Law, 36 hours. Books used: Langdell’s 
ases on Contracts; Chapin’s Cases on Criminal Law; Gray’s Cases on 
roperty, Vols. 1 and 2; Ames’s Cases on Toris; Ames’s cascs on 
leading. Second ycar. Agency, 72 hours; Bills of exchange and 
romissory notes, 72 hours; Law of Carriers, 72 hours; Contracts, 72 
ours; Evidence, 72 hours, Jurisdiction and procedure in equity, 72 
ours; Property 72 hours; Sales of personal property, 72 hours; Trusta 
2 hours, Books used: Ames’s Cases on Bills and notes; Keeneu’s 
ases on Quasi-Contracts; Langdell’s Cases in Equity Plcading; 
rays Cases in Property, Vols.3 and 4; Langdoll’s cases ou Salos ; 
moss Cases on Trusts. Third year. Constitutional Law, 72 hours ; 
Corporation, 72 hours; Jurisdiction and Procedure in Equity, 72 hours; 
artnership, 72 hoars; Property, 72 hours; Surety and mortgage, 72 
1ours; Books used: Ames’s Cascs on Partnership, Gray’s Cascs on 
Property, Vols. 5 and 6. 


Extra courses. Patent Law, 10 lectures; Peculiaritics of Mussachu- 
etts Law and practice, 2 honrs a week. 


Admission and methods of instruction. Applicants for admission 
not graduates of a college are examined in Latin (Caesar, Cicero) 
lackstone’s Commontaries. Every student who has been in the school, 
ne year or more has an opportunity each year of arguing in a caso 
efore ono of the professors in u moot courl.—American Law Levici. 
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Action for induciug breach of contract—The Supreme Court of the 
United States, concurring with many English and American Courts, has 
lately held that the person is answerable in damages who maliciously pro- 
cures another to break his -contract with a third person. On elementary 
principles of law all who knowingly assist in the furtherance of such 
an act are civilly liable as principalp. Undor this principle the Western 
Union Telegraph Company rendered itsolf liable in damages oquall 
with Debs to every railroad Company, which was damaged by reason ol 
its employees striking and quitting its service in obedience to an order 
from Debs transmitted knowingly by tho Western UnionTclegraph 
Company.— American Law Review. ki i 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Muthusami Aiyar and Mr. Justice Best. 
BMaji Kasim Saiba ie ... Applt. (Counter-petr.)* 


eairni Deog Luis ss. oa ... Respondent (Petitioner). 


Civil Procedure Code, 8, 583—Hestitution, 


Where the mortgagee from one of two rival claimants to a Mutt brought a suit 
r the recovery of rent against a tenant of some Mutt lands to which the other 
aimant was made a party-defendant and the tenant paid the money into court to 
_<@ given sway to the person found entitled and the plaintiff obtained the money in 
msequence of a decision in his favor by the Appellate Court which however was 
versed on second appeal preferred by the rival claimant making the tenant and the 
mmc intiff respondents : 
Held, in an application by the tenant for restitution of the money paid over to 
ho plaintiff, by Best, J., that the tenant was not entitled to restitution as there 
po decree in his favor but only in favor of the rival claimant: by Muthusami 
Ve J., that the payment by the tenant into court having been in favor of the right- 
claimant, an erroneous order of the court directing payment to the wrong party 
only be rectified at the instance of the person rightfully claiming it. 


Appeal against the order of the District Judge of South Canara 
ted 28th January 1892 passed on Civil Miscellaneous Appeal 


p. 5l of 1891, confirming the order of the District Munsif of 
Hipi passed on Execution Petition No. 493 of 1891. 


The facts of this case are sufficiently set out in the following 


4 


Tigment of Best, J. 
K. Naraina Row for appellant. : 
R. Runga Row for 0. Ramachandra Row Saheb for respondent. 


, JUDGMENTS :—Best, J :—This is an appeal against an order 
of the District Judge directing the appellant, who was plaintiff in 
the suit, to refund to the respondent, who was the lst defendant, 

oney paid by the latter on account of rent admittedly due on the 
land of which respondent was tenant. The land belongs to the 


* C, M. 8. A. No. 86 of 1892, 17th October 1898. , 


=- 


Haji Kasim 


v, 
Jumi Deog. 
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Puthige Mutt at Udipi, and had been mortgaged to pppellant mmm 
Sumatindra Swami as trustee of the Mutt. The validity of Su 
tindra’s appointment to the trusteeship was under litigation ot Om 
time of the mortgage, and was eventually decided against him. TS 
rent in question was claimed also by Sudindra Swami, who wya 
eventually declared the rightful trustee. He was consequent» 
included as 2nd defendant in the suit. The money was deposite 

in court by the respondent with the request that it might be paid 
whichever of the claimants might be found entitled to it. Tl 
Court of First Instance dismissed the plaintiff’s i. 6., appellant 
snit but on appeal that decision was reversed, and thereupon tl 
money was paid to appellant. But in second appeal preferred bs— 
Sudindra Swami, the 2nd defendant in the suit, this court reverse 
the decree of the Lower Appellate Court and restored that of th 
District Munsif. Hence the application out of which the presenmm 
appeal has arisen, for restitution to Ist defendant of the mone: 
wrongly paid to plaintiff. The District Court has upheld the ord 

of the District Munsifin favor of the respondent, and from t 
order this second appeal is preferred by the plaintif. 


It is contended on behalf of appellant that respondent is n 
entitled to restitution under 8. 588 of the Code of Civil Procedure 
there is no decree in his favor, he not having been an appella 
but merely a respondent (jointly with the present appellant) int 
Second Appeal No. 657 of 1889, in which was passed this cour 
decree dismissing the present appellant’s suit; whereas the app 
(Second Appeal No, 778 of 1889) preferred by this respondent 
the same decree (which appeal was dismissed) related only 
interest and costs. "r 


= 


The contention on behalf of appellant is that the respondent 
“ was not declared entitled to any benefit under any decree so as 
to claim restitution.’ Ido not understand this contention to mean 
that restitution can only be made under S. 588 of the Code in 
cases in which it is expressly directed by the decree; such a con-' 
tention would clearly be barred: Cf Balvantrav Oze v. Sadrudin, 
I. L. R, 18 B, 435. I understand the contention on behalf of 
appellant to be that respondent is not entitled to the restitution 
sought, as there is no decree whatever in his favor. This conten- 
tion is, I think, valid. The decreein Second Appeal No. 657 
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of 1889 was a decree in favor of the 2nd defendant in that 
suit; and if as the result of that decree it happens that the money 
was wrongly paid to the present appellant, it is for that 2nd 
defendant to ask the court to get it back and pay it to himself as 
‘the party entitled to the same, it having been paid into court by 
this respondent for payment to whichever of the two claimants 
before it in the same suit might be found entitled to the same. 


Respondent having paid the money into court in a suit to 
which, both the claimants were parties, is fully discharged from all 
liability ; and in the absence of a decree in his favor, he is entitled 
to no refund from the appellant. I would therefore allow the 
appeal and, setting aside the order of both the courts below, dismiss 
respondent’s application with costs throughout. 


Muthusame Atyar, J :—lagree. The payment was not made 
into court under Chapter XXIII of the Code of Civil Procedure, 
for such payment presupposes an admission of the plaintiff’s claim 
to the extent of the payment. In the present case the payment 
was made with the request that. the money should be paid ont to 
the party really entitled to the rent. It isa payment made under 
the impression that the suit though brought by the plaintiff might 
be treated as being in the nature of an interpleader proceeding 
under 8. 490, Civil Procedure Code. The Munsif was wrong in 
ordering the money to be paid out to the plaintiff withont security 
before the decision of the second appeal, and the party entitled to 
put him in motion in order to rectify this error and to call for a 
refund is the 2nd defendant. The lst defendant is therefore not 
entitled to ask for a refund and I conenr in the order proposed by 
my learned colleague. 


a 


_. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, Kt. Chief Justice and 
Mr. Justice Shephard. 
Chathoth Parkum Kuttempeth Chalapreth 
Komappan Nambiar cad. others. \ gD ae La 
v 


Kuttempeth Ukkaran Nambiar and others. Respdts. (Defts). 


-— ee a 





* 8 A. No. 1548 of 1892. 5th September 1893. 


A 
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' Civil Procedure Code, S. 18—Kernavau and senior anendravan. uot eee in a repre- 
sentative character—Subsequent suit by other members. 


The decision in a suit by the karnavan of a tarwad against the karusvan and 
senior anandraven of a branch tsarwad not impleaded in a representative character 
cannot have the force of resjudicata in a guit instituted by the junior members of 
the branch tarwad againet the plaintiff in the former suit in respect of mee same 
property. ‘ 
Second Appeal against the decree of the District Judge of 
North Malabar in Appeal Suit No. 227 of 1892, reversing the 
decree of the District Munsif of Payolt in Original Suit No. 18 
of 1892. e 

The facts of this case appear sufficiently from ne following 
judgment of the High Court. 


P. R. Sundara Atyar for -K. P. Sankara Menon for appellants. | 
K. Naraina Row for C. Sankaran Nair for respondents 2 to 6. 


JUDGMENT :—The present suit is brought by twelve per- 
sons alleged to belong with Chathu Nambiar, the 12th defendant, 
fo a branch tarwad. They claim a property held under lease by 
the 18th defendant. In 1887 the lst defendant in the suit, who is 
karnavan of the tarwad, brought a suit to recover the same pro- 
perty. In that sait the tenant was joined as Ist defendant and the 
other two defendants were the above-mentioned Chathu Nambiar 
and another member of the branch, Raman Nambiar. The main 
contention in that suit was that these two, Chathu and Raman, be- 
longed to a branch. having no community of interest with the main 
tarwad, That contention was overruled anda decree was passed 
in favor of the then plaintiff, the karnavan. This decree, it has 
been held by the District Jadge, is binding on the present plaintiffs 
because in the former suit they were represented by Chathu and 
Raman, respectively, the karnavan and senior anandravan of their 
branch. The District Judge held that the question sought to be 
raised in the present suit is res judicata. In our opinion the judg- 
ment cannot be sustained. In the first place, the statement that 
the two members, Chatha and Raman, represented any body but 
themselves seems to be a mere assumption. The only part of the 
record in the previous suit which is produced is the judgment, and 
from that it would be difficult to say that the then defendants were 
' impleaded by the then plaintiff or put themselves forward in a 
representative character. At any rate, the mere fact that they are 
branch karnayan and senior anandravan is no ground for raising 
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any inference. It must be remembered that-the case for the 
. then plaintiff was that there is no such thing as an independent 
' branch existent and Chathu was joined.as a defendant because he 
happened to, have taken a part in granting the demise. 


Under these circumstances we are. of opinion that there really 
is no foundation for the statement of the judge on which he rests 
_ his conclusion as to the applicability of S. 30 of the Civil Procedure 
Code. In drawing that conclusion also, the judge is clearly in 
error. Jt has been more than once decided that although the 
members of a tarwad or family may in an irregular fashion be 
represented by a karnavan of the tarwad, the decree does not raise 
an absolute estoppel against members not actually brought on the 
record, see Ittiachan v. Velappan, I. L. R, 8 M, 488, Sri Devi v. 
Kelu Eradi, I. L. R, 10 M, 79, and Second Appeal No. 93 of 1885. 
* We must therefore reverse the decree of the District Judge 
and remand the appeal for disposal. The plaintiffs are entitled to 
the costs of the appeals. For other costs provision will be made 
in the revised decree. 


~~ 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


i Present :—Mr, Justice Muthusami Aiyar. 
| 


Sri Raja Sobhanadri Appa Row Baka- 
dur Zamindar Garu, minor by next art wre 
friend P. Lakshminarayana, Manag PORN (BURTI ) 
ger on behalf of the Court of Wards. 







Vv. 
Elamanchili Chalamanna es ... Respondent (Defendant). 
Limitation Act XV of 1877, Sch. IY, Art. 110—Buit for rent—Arrears due from date Schl auade 
of judgment omending patta. Appa Row 


The landlord tendered m patta within the fasli to which the patta related but Ohalamanna. 
the tenant refused to accept it. He then brought a summrry suit to enforce accep- 
tance of patta which was finally desided by the District Judge on appeal amending 
tho patta and directing its.acceptance. In a suit for rent due for the faslı, instituted 
by tho landlord, the defendant pleaded limitation, more than three years having 
elapsed from the end of the fasli : 


Held, that the suit was not barred as the arrears became due, under Art. 110, 
Schedule II of the Limitation Aot, only on the date of the judgment of the District 
Judge attending the.patta and not at the end of the, fasli. 








| i 4G, R. P. No. 42 of 1892. 12th September 1893, 
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Petition under Section 25 of Act IX of 1887 praying.the High | 


Court to revise the decrees of the District Munsif of Bezwada in 
Small Cause Suit No. 502 of 1891. 


The facts of this case appear sufficiently from the following 
judgment of the High Court. 


P. R. Sundara Aiyar for P. A. D’ Rozarwo for petitioner. 
The respondent was not represented. 


JUDGMENT :—The plaintiff is a minor Zamindar under the 
care of the Court of Wards and the defendant is his tenant. 


wa * 


The present suit was brought on the small cause side of the 


District Munsif’s Court of Bezwada to recover the balance of 
sist due for Fasl 1296. It was admitted by both parties that 
according to kistbandi, rent was payable every year in instal- 
ments from October to March of each fash. The plaintiff’s 
father tendered patta for fasli 1296 but the defendant refused 
to accept it. Thereupon the plaintiff's father instituted a suit 
in the Revenue Court to enforce acceptance of the patta and the 
parties joined issue on the question whether the patta tendered was 


proper or such as the tenant was bound to accept. It was only in > 
May 1888 that the summary suit instituted in 1886 before the | 
Head Assistant Collector was dealt with by the District Judge on į 
appeal. He held that the patta tendered was not a proper one and i 


passed a decree under 8. 10 of Act VIII of 1865. In accordance 
with the provisions of that section, he declared the terms of the 
patta which ought to be offered and passed a judgment ordering 
the defendant to execute a muchilka in accordance with it. The 
plaintiff then brought this suit to recover the difference between 
the rent due according to the patta as amended by the decree and 
the payments made on account ofrent by the defendant previous 
to the decree. The defendant resisted the claim and pleaded, inter 
alia, that it was barred by limitation. The District Munsif upheld 
the defendant’s contention and dismissed the suit with costs. Itis 
argued in revision that the suit was not barred by limitation and 
in support of the contention reliance is placed on the decisions in 


Court of Wards v. Darmalinga, I. L. R, 8M, 2, Kullayappa v. | 
Lakshmipatht, I. L. R, 12 M, 467, and Appayasamt v. Subba, | 


L. L. B, 18 M, 468. 


PART.I.] >  ' THE MADRAS LAW JOURNAL REPORTS. 7 


t 


As oþserved by the District Munsif, the petitioner is not 
entitled to any deduction of time under Ss. 14 and 15 of the Act 
of Limitations. The cases contemplated by those sections are 
those in which a former suit failed from defect of jurisdiction or 
other cause of a like nature or the former suit was stayed by injunc- 
tion or order. In the case before me, the summary suit did not 
fail but was adjudicated upon. Nor was the cause of action or the 
relief claimed in the former suit same as in the present suit. The 
District Munsif is also right in holding that the suit to recover 
arrears of rent is governed by Art. 110 of the Act of Limitations 
which prescribes three years from the time when the arrears 
become due. The substantial question, therefore, is when did the 
arrears become due and whether it was from the date when they 
should be paid according to the kistbandi or from the date on which 
the plaintiff was in a position to sue for rent. 


In Court of Wards v. Darmalinga, I. L. R, 8 M, 2 it was 
held that the landholder is not bound to tender a patta for accep- 
tance as amended by the decree before suing to enforce the terms 
thereof and no question of limitation arose in that suit. The 
point determined in Kullayappa v. Lakshmipatht, I. L. R, 12 M, 467 
was that a landlord could not attach the saleable interest of a 
defaulting tenant under S. 88 of Act VIII of 1865 until the expiry 
of the current revenue year. The decision in Appayasami v. 
Subba, I, L. R, 18 M, 463 is only an authority for the proposition 
that the unit for the special rule of limitation prescribed by the 
Rent Recovery Act, 8.2, for proceedings by the landlord was the 
aggregate rent in arrears at the end of the fasli. This is not a 
suit falling under 8. 2 of Act VIII of 1865 and none of the cases 
cited appears to me to be in point. 


The real question, as already observed,is when did the arrears 
of rent claimed by petitioner become due. By 8.7 no suit can be 
sustained to recover rent until a patta is tendered and accepted or a 
proper patta is tendered and the tender of a proper patta is a con- 
dition precedent to the contract between the parties becoming 
actionable. It is a contradiction in terms to say that rent is due 
before the landlord is in a position to sue. When the landlord may 
sue for rent must depend on the terms of the contract in each case 
and when the legislature renders any contract actionable only on 
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the occurrence of a particular event, no obligation ‘cay arise till 
that event occurs. By S. 10, the amended patta relates back to 
the state-of the suit brought to the enforcement of acceptance of 
the patta. In cases in which landlord sues in time te enforce the 
acceptance of a patta, the landlord is notin a position to sue for 
rent until the decree passed under S. 10 either amends the patta or 
declares itto bea proper patta. Otherwise a suit to enforce the 
acceptance of a proper patta may be pending in a Revenue Court 
for several years and the claim for rent may be barred before land- 
lord acquires a right of action. f 


Iam therefore of opinion that this suit is not barred. I set 
aside the decree of the District Munsif and remand the case for 
disposal on the merits. The costs hitherto incurred will abide and 
follow the result and be provided for in the revised judgment.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :~--Mr. Justice Muthusami Aiyar and Mr. Justice Best. 
Samia Pillai ... Appellant (2nd Deft) .* 


v. 


Chockalinga Chettiar and another ... Respondents (Pijfs). 


Pama Pillai Limitation Act XV of 1877, Sch II, Art. 179— Application agaist deceased judg- 
Chockalinga ™ont-debtor in accordance with law. 


Ohettiar. 
Held, 'an application for execution which by mistake specified the name of 


one of many joint judgment-debtors who was dead at the time of the application, as 
the person against whom execution was sought, was an application in accordance 
with law within the meaning of Art. 179 of Sch. I of the Limitation Act. 


Appeal against the order of the Subordinate Judge of Negapa- 
tam, dated 6th February, passed on Civil Miscellaneous Petition 
No. 628 of 1891 in Original Suit No. 30 of 1883 on the file of the 
Subordinate Judge of Kumbakonam. 


The facts of this case are sufficiently stated in the following 
judgment of the High Court. . 


M. O. Parthasaradht Atyangar for appellant. 


T. Hama Row for respondents. 
* g. M. A, No. 84 iof 1892, 18th October 1892. 
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JUDGMENT :—The question for decision in this case is 
whether the last application for execution made on the 6th Febru- 
ary 1891 was in accordance with law within the meaning of Art. 179 
of Schedule lI of the Limitation Act so as to amount to a step in aid 
of execution sufficient to prevent the present application being time 
barred. 


That the application was presented by the party entitled to 
execute the decree and in order to obtain exccution is not denied, 
but- it is*°contended that as 1st defendant who was dead at the time 
was named as the party against whom execution was sought, the 
application must be treateďd' as a nullity and consequently the 
present application held to be time barred. l 


The Subordinate Judge observes that the mention of the 
deceased first defendant’s name in column 9 of the application was, 
probably, a mistake, made by the Vakil’s gumastah. It was no 
doubt a: bona fide mistake. Where there has been in fact an 
application for execution made by the party entitled to make it, 
the mere fact of a mistake having been mado in giving the parti- 
culars required by S. 285 of the Code of Civil Procedure, cannot, 
we think, have the effect of rendering the application a nullity. 
This is also the view adopted in Ramanadan v. Pertatamhi, I. L. R, 
6 M, 250 and Fuzloor Ruhman v. Altaf Hossein, I. L. R, 10 C, 541. 
In this view the application of 6th February 1891 is sufficient to 
save limitation both against 1st defendant’s legal representatives 
and also against his joint jadgment-debtors. 


We dismiss this appeal with costs. 


~ 


IN THE HIGH COURT OF JU DICATURE AT MADRAS. 


Present:—Sir Arthur J. H. Collins, Kt. Chief Justice and 
Mr. Justice Shephard. 
Ramachandra Aiyar ed TE ... Appellant (Platntif).* 
v. 


Respdts. (Deft s. repre- 


Sundaramurthi Mudali and another sentatives). 


* 9S, A, No, 1584 of 1892. 22nd August 1893. 
' 2 


Ramachandra 
A ie 


Bundaran- 
murtbi 
Mudali. 
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- Specitle performanse—Minor—Oontract by Hindu father—Speciflo aliaf Act I of 
1877, Ss. 21 (e), 28 (a)—Prinoiple of mutuality. 


Where a Hindu father contracta to sell family lands for debts which are not 
immoral and dies pending a suis instituted against him for specific performance of 
the contract for sale and his minor gona are brought on the record aa his represen- 
tatives : t 


Held, that the plaintiff is entitled to specific performance against the minor 
representatives, and that, where a sale by a father would be binding on his minor 
gong, an agreement to sell would be equally biading and specifleally enforceable 


Flight v. Bolland, 4 Ruse., 208 and Fatima Bibi vy. Debnauth Shah, el. L. R, 20 
0, 508 distinguished. - 


Quaere: Whether, having regard to tho express provision of the Specific Relief 
Act, the principle of mutuality is spplicable in this country und Ra performance 
is not enforceable against & minor contractor. 


Specific performance cannot be refused on the ground of inadequacy of consider- 
ation where the inadequacy is not soch as to justify an inference of frand. 
Second Appeal against the decree of the District Judge of 
Chingloput in Appeal Suit No. 206 of 1890, reversing the decree 
of the District Munsif of Chinglepnt in Original Suit No. 228 of 


1889, 


The defendant contracted to sell to plaintiff certain family 
lands for a sum of Rs. 2,000 and having received Rs. 200 in part 
payment executed a receipt for the same and put the plaintiff in 
immediate possession of the land pending the execution of a con- 
veyance. Defendant having subsequently failed to convey the 
lands, plaintiff instituted the suit for specific performance. Defend- 
ant denied the agreement and the execution of the receipt. The 
District Munsif found the agreement proved and granted a decree 
for specific performance. Defendant appealed. Pending the appeal 
he died and his minor ‘sons continued the appeal. ‘The District 
Judge also found the agreement proved but held that specific perfor- 
mance should not be granted against the defendant’s representa- 
tives. His judgment on this point was as follows :— 


x 


“Wkambara Mudali is dead and is now represented by two 
minors, and the question arises even if specific performance might 
have been enforced against Ekambara Mudali, is it desirable now 
for the court to exercise this ‘highly discretionary authority’ against 
the minors. The Full Bench rulmg in Gurusami v. Ganapathia, 
I. L. R, 5 M, 387 is a case in point. There the High Court mter- 
fered in the minor’s interest and granted specific performance only 


a 
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of the fatker’s moiety as being sufficient to meet the necessities of 
the case. In the present case the father is dead and the minors or 
their advisers do not consider it for their interest to have the sale 
specifically enforced. It has been argued that if the agreement 
could be enforced against the father by reason of the fact that he 
was selling his pangus to pay off necessary debts so it can be 
enforced against the minors and a suggestion has been made by the 
plaintiffs Vakil to remit an issue to the Lower Court as to the 
necessity for the sale by the father. Ido not think it necessary to 
do this. The minors do not dispute liability for their debts and 
when pressed to pay them, they will no doubt do so to the best 
advantage, but 1t does not appear that sale of the pangus to the 
plaintiff is for their advantage. And here it may be pointed out 
that it has been argued for debts that the consideration Rs. 2,000 
is grossly inadequate and hence under S. 28, Act I of 1877, specific 
relief cannot be enforced. Also S. 22, Act I of 1877, it is pointed 
out, gives the court a discretion not to decree specific performance 
where the plaintiff would gain an unfair advantage over the defend- 
ant. There is evidence on the record tending to show that the 
pangus are worth considerably more than Rs. 2,000 and it would, 
I think, be taking an unfair advantage of the minor defendants to 
decree specific performance under the circumstances.” 


He reversed the decree of the first court and dismissed the 
suit for specific performance decreeing the return of 200 Rs. paid 
by plaintiff with interest. i 


The plaintif appealed to the High Court. 
V. Bhashyam Aiyangar and P. R. Sundara Aiyar for appellant, 


The Advocate-@eneral (J. H. Spring Branson), S. Subra- 
manism, and T. Venkatasubba Atyar for respondents. 


JUDGMENT :—It being found ssa fact that a contract to 
sell was made by the defendant Hkambara, now dead, and the 
` appellant, the only question is whether there is anything in the 
circumstances of the case rendering it inequitable that specific 
performance of that contract should be decreed. Itis not easy to 
understand from the Judgment of the District Judge on what pre- 
:cise ground he has thought fit to refuse the prayer of the plaint. 
. His judgment does not proceed on the ground of law declared in 
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5.28 (a) of the Specific Relief Act, because though hê observes 
that the property is worth considerably more than Rs. 2,000 he does 
not find that the price was so grossly inadequate as to justify an 
inference of fraud having been practised. 


Again he refers to the case in Gurusami v. Ganapathia, I. L. R, 
5 M, 387 as an authority, but he does not follow it, for apparently 
his decree is intended to dismiss the suit altogether and not even to 
give effect to the contract so far as regards the share of Ekambara. 
It was contended on behalf of the defendants who being Ekam- 
bara’s sons were brought on the record after his death, that inas- 
much as they are minors the contract cannot be enforced against 
them, and Flight v. Bolland, 4 Russ., 298 followed in Fatima Bibi 
v. Debnauth Shah, I. L. R, 20 C, 508 was cited. These two cases 
are distinguishable from the present in a material point, forin them 
the contract was made by a minor whereas here both parties to the 
contract were of age and it is as representatives that the minors are 
brought on. the record. It is: unnecessary for us to say whether 
having regard to the express provision of the Specific Relief Act 
the principle of mutuality is one which ought to be recognized 
here. 


It is argued however that the defendants though in form only 
representatives of their deceased father, are themselves also inter- 
ested in,the property independently of their father. That is true 
but the circumstance does not make the case similar to Flight v. 
Bolland. On its appearing that the party to a contract against 
whom specific performance is sought is a trustee or otherwise has 
not unlimited powers of disposition it is incumbent on the court to 
seo that no decree is made against him which would involve a 
breach of trust on his part or compel him to do what he is not 
legally competent to do. And so in the case cited, it was held that 
as there was no necessity for any sale of the son’s interest, the con- 
tract could be enforced only to the extent of the father’s interegt in 
the property. Here, however, no such difficulty arises. It is 
admitted that there were debts, and it is not suggested that they 
were immoral. It was competent to Ekambara to sell the family 
property to liquidate his debts and as a sale by him of the property 
comprised in the contract would have been valid to pass the son’s 
interest we cannot see why specific performance of the contract 
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for sale should not be decreed. Tho contract no less than the 
conveyance was within the power of Ekambara and was not made 
in breach of trust. We must reverse the decree of the District 
Judge and decree that on payment into court by the plaintiff within 
two months from this day, of the sum of Rs. 1,800, the defend- 
ants execute to the plaintiff a conveyance. 


t 


The respondents must pay appellant’s costs, throughout. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Muthusami Aiyar. 


Rajabadar Naidu and others . Applts. (Counter-Petrs) * 


A Chandrappa Naidu oe ... Respondent (Petr.) 


Civil Procedure Code, 8. 266—Future melvaram—Inalienable shrotriem—Pensions 
Act XXTIT of 1871, Ss. 4, 11. 


Future melvaram rents of an inalienable shrotriem Inam cannot be attached 
under § 266 of the Civil Procedure Code in exeoution of a decree against the shro- 
triemdar, nor can a receiver be appointed to collect such rents for the dischargo of 
the decree. 


Appeal against the order of the District Judge of Chinglepnt 
dated 4th March 1892 passed on Execution Petition No. 96 of 1891 
in the matter of Original Suit No. 9 of 1881. ° 


The respondent in execution of a decree against the appellants 
applied for the attachment of their right to recover future melvaram 
, rents from the tenants ofan inalienable shrotriem village belonging 
to them, and the appointment of a reciever to collect them and apply 
them in satisfaction of the decree debt, The appellants objected to 
the application on the grounds that the shrotriem being inalienable 
and unenfranchised the right to the melvaram could not be attached 
under Ss. 4, 11 of the Pensions Act and that the application related 
to the rents accrued due they could not in any case be attached 
under the provisions of 5. 266 of the Civil Procedure Code. The 
District Judge held that the application was not open to any 
objection under ~. 266 and granted it. Hence this appeal by the 
appellants. . 


*O. M. A. No. 88 of 1802. . 14th November 1893, 


Rajabadar 
Naidu 


v. 
Chandrappa 
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S. Subramaniem and P. R. Sundara Aiyar for appelants. 
C. Ramachandra Row Saheb for respondent. 


The following cases were referred to in argument: Webb v. 
Stenton, 1! Q. B.D, 518; Dent v. Dent, 1 P. & M, 366; Hall v.’ 
Pritchet, L. R, 8 Q. B, 215. 


JUDGMENT .—It is provided by Regulation IV of 1881 as 
modified by Act XXIII of 1888 that the grants referred to in 8.11 
of the former enactment shall not be liable to attachment in satis- 
faction of any decree or order of court. The two villages of which 
the melvaram right appellant seeks to attach were granted as - 
shrotriem villages and they have not been enfranchised. The 
order made by the judge is at variance with Regulation IV of 
1831 so far as it sanctions the attachment of melvaram which had 
not accrued due at the date of the application for execution. The 
principale on which C. M. A. No. 102 of 1889 was decided is also 
applicable to this case and under S. 266 of the Code of Civil 
Procedure, it is only the saleable property of the judgment-debtor 
' that is liable to be attached. It is unnecessary for the purpose of 
the appeal to determine, whether future rents might be attached 
in execution of a decree if the villages were not inalienable. So 
far as the melvaram produce which had accrued due to the 
judgment-debtor is concerned, its liability to attachment is not 
disputed. I set aside the order of the District Court in so far 
as it relates to melvaram produce which had not accrued due 
at the date of the application for attachment and appointment of 
receiver and otherwise confirm it. l 


Each party is to bear his costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, Kt. Chief Justice and 
Mr. Justice Shephard. 


Mullolindavida Illikka Pakrammar and) Applts. (lst and 8rd to 


others. 13th Plifs).* 
v. 
Vendavamprath Kutti Kunhamad and) Respdts. (1st and 3rd to 
others. 9th Defts). 


*§. A. No. 1586 of 1892. 15th September 1898, 


» 
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Practice-e-Hresh issue—Oustom—oplas in North Malabar—Marumakkathayam law 
—Self-acquired property. 

Where the parties to a snit have gone to trial upon a specific case, an appellate 
court is not at‘liberty to raise a new issue upon a question of mixed law and faot 
not suggested in the pleadings. 


Held, in secoud appeal, thet the evidence in the case did not justify the infer- 
ence of a custom among Marumakkathayam Mopla families in North Malabar acoord- 
ng to which develntion of sulf-acquired property was said to be governed by the 
ordinary Mahomedan law. 

Seqond Appeal against the decree of the District Judge of 
` North Malabar in Appeal Suit No. 359 of 1891, confirming the 
decree of the District Munsif of Tellicherry in Original Suit No, 329 
of 1890. 


The facts appear from the following judgment. 
Y. Ryru Nambiar for appellants. 


C. Sankaran Nair for respondents Nos. 2 to 5. 


JUDGMENT :—The suit is brought by the karnavan of. n 
tarwad alleged by him to follow Marumakkathayam law to 
recover property acquired by the plaintiff’s late sister, Mamotti. 
The defendants, who include the children of Mamotti, raise, 
among other defences, two pleas either of which isa complete 
answer to the plaintifs claim. They say that Mamotti did not 
follow Marnmakkathayam law and that it was not to her only, bab 
to her and her children that the property sought to be recovered 
was given. Qn the latter plea the defendants succeeded on the trial 
of the suit by the District Munsif though he also found that the 
family was governed by the Marumakkathayam law. There was, as 
he observed, no evidence to the contrary. Against the District 
Munsif’s decree dismissing the suit, the plaintiff appealed and he 
was successful in obtaining a reversal of the finding as to the title of 
Mamotti. The District Judge found on the 1st issue in the plaint- 
ifs favor, and that finding we are bound to accept. Instoad,, 
however, of proceeding to consider the other isaue and expressing 
his agreement or disagreement with the District Munsif thereon, 
the District Judge—whether on his own motion or at the instance 
of the defendants does not appear—framed a new issue and directed 
the District Munsif to take fresh evidence and return a finding 
thereon. The issue so framed was as follows :—Whether in Maru- 
makkathayam Mopla families in North Malabar, the’ devolution of: 


Illikke 
Pakrammar 


v, 
Kutti Kunba 
mad. 
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self-acquired property is governed by ordinary Mahofhedan law 
or whether on the death of the acquirer it lapses to the tarwad. 


If this issue had been one of mere fact, the procedure of the 
District Judge might not have been open, to exception: it would 
have been a question whether the issue was raised by the pleadings 
and whether the District Judge had exercised a wise discretion in 
giving an opening fora fresh inquiry—certainly his reasons for 
allowing a new case to be set up are not satisfactory. But the 
issue raised hy the District Judge was not a mere issue Of fact. 
It was not even a question as to the custom prevailing in a 
particular family but, as he himself says, a question as to what is 
the ordinary customary law in Mopla families. The cases decided 
in Vishnu v. Krishnan, I. L. R, 7M, 3 and Vaytdinada v. Appu, 
I. L. R, 9 M, 44 are authorities for the proposition that such an 
inquiry is allowable under certain circumstances. In these cases too, 
among others, the tests and the standard to which the evidence 
adduced to support an alleged usage should conform are given. In 
the present case, however, it does not appear that the judge had 
before him a particle of evidence (excepting the opinions of two text 
writers) to justify an Inquiry into the law regalating Mopla families. 
In our opinion, therefore, the order of remand ‘is one which 
ought to have been passed under S. 566 of the Code and the 
proceedings taken under it are wholly irregular. Mr. Sankara 
Nair has referred us to decisions of this court in support of his 
contention that the conclusion at which the judge has arrived is the 
right one. [n Second Appeal No. 576 of 1883 this same question, 
viz., as to the descent of self-acquired property in a Mopla family 
was raised. There was an enquiry and it was found that Moplas are 
governed in that respect by the ordinary Marumakkathayam law as 
declared in Kallatz Kunju Menon y. Palat Hrracha Menon, 2 M. H. C. 
R, 162. That finding was accepted by the High Court. In 1886 
(Appeal No. 125 of 1885) the question was raised again, an enquiry 
was again directed and the finding was this time. in favor of 
the deviation from Marnmakkathayam law. The High Court 
accepted that finding sv far as it concerned the particular family, 
holding that there was, as regards it, sufficient evidence of a special 
custom. As far as we are aware, the question has not been raised 
since in this court, although there have been cases in which the 
contention now made would be relevant, In the case reported at 
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I. L. R, 16 M, 201, Kunhacha Umma v. Kutti Mammi Hajee, the 
question réferred to a Full Bench was as to the nature of the interest 
taken by a Mopla woman and her children in a gift made to them. 
If, by tbe ordinary law of inheritance, the children and not the 
tarwad generally, would succeed to the mother, the probability is 
that the gift would be made simply to her,—but however that may 
be, the fact that such was the rule would have been strong to indi- 
cate that the tarwad took no interest under the gift. The evidence 
taken in the present case, so far as it is discussed in the judgments, 
certainly does not convince us of the existence of the alleged custom. 
The District Munsif gives good reason for holding it to be vague 
and uncertain, and the District Judge overruling that finding does 
not explain how evidence almost exclusively composed of recent 
documents can suffice to prove an ancient custom ; nor indeed does 
he profess to hold that it is of a character to prove a custom in the 
manner required by a series of decided cases. Being of opinion 
that the order of remand was improperly made and seeing that 
‘both the defences set up by the defendants have failed, we 
must hold that the plaintiff is entitled. to judgment. We must 
accordingly reverse the decrees of the courts below and remand 
the case to the Court of First Instance for trial on the 7th issue. 


Respondents to pay costs of this appeal: other costs to be pro- 
vided for in the revised decree. 


—_ _— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Muthusami Aiyar and Mr. Justice Best. 
Narainasami Naidu z ° an Appellant (8rd Deft).* 


Naraina Row Gaikkavadi .. .. Respondent (Plaintif). 


Mortgage—Rights of first and second mortgagees—Redemption—Sale—Interest— 
Pevalty. 

Where property is purohased by a prior mortgagoe in execution of a decree 
upon his prior mortgage, a subsequent mortgagee has not merely a right to redeem 
the prior mortgagee but can also bring n suit against him for sale of the mortgaged 
property. Na l . 

A provision for payment of an enhanced rate of mterost from the date of the 
bond on default of payment on tho due date is binding on the parties in the absence 
of surprise, undne advantage, and other similar circumstances, 


*5. A. No. 388 of 1892. : 13th September 1893. 
3 


Na rrinasami 
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v. 
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Second Appeal against the decree of the Subordinate Judge 
of Tanjore in Appeal Suit No. 69 of 1891 presented afainst the 
decree of the District Munsif of Tirutarapundi in Original Suit 
= No. 219 of 1889. 


The facts appear form the following judgments. 

V. C. Desikachariar for V. Bhashyam Aiyangar and C. R. 
Tiruvenkatachariar for appellant. 

S. Subramantem for respondent. 


JUDGMENTS :—Muthusami Aiyar, J :—The parties to this 
appeal are prior and subsequent mortgagees of the land in dispute 
which is 17 maws and odd in extent. The land in question origi- 
nally belonged to Saminatha Bosalai and his coparceners. On the 
10th March 1881 they sold it together with other property to 
Ist defendant for Rs. 1,500 (Exh. J). The purchaser mortgagea it 
and other property to one Vengusami for Rs. 3,000, under Exh. I, 
dated the 19th March 1881. The mortgagee instituted Original Suit 
No. 84 of 1882 and obtained a mortgage decree, in execution of which 
he purchased the 7 velies mortgaged to him (including the land in 
dispute) and other land, and obtained possession of the same on ~ 
the 2nd October 1885. On the 20th January 1886 the purchaser at 
the execution sale sold the lands to appellant’s father for Rs. 8,750 
by Exh. H. This document recites that out of the purchase-money, 
viz., Rs. 3,750, Rs. 760 were retained by the purchaser for payment 
of.prior encumbrances. ‘Thus appellant’s claim as the purchaser at 
the court sale in Original Suit No. 84 of 1882 has to be traced to the 
mortgage executed to Vengusami on the 19th March 1881. The 
plaintiff respondent’s hypothecation bond A was executed by Ist 
defendant in plaintiff’s favor on the 29th August 1881 about five 
months subsequently to the mortgage in favor of Vengusami. This 
hypothecation was executed to pay off the debt under the decree in 
Original Suit No. 185 of 1872 on the file of the Additional Munsif of 
Tanjore in execution of which the land now in dispute and other lands 
were under attachment since the 7th June 1881. Thus, respondent’s 
claim is derived from the mortgage of the 29th August 188]. To 
Original Suit No. 84 of 1882 the plaintiff-respondent was not made 
a party and he is not, therefore, debarred from enforcing his charge. 
Upon these facts the Lower Appellate Court held that respondent 
had n right to redeem the prior mortgage or to bring the mortgaged 
property to sale and decreed, inter alta, that unless appellant paid 
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the sum'dnue to respondent and redeemed the mortgage in six 
months th8 mortgaged property be sold in execution of respond- 
ent’s claim. For appellant it is contended that there ought to be no 
decree for sale, and that a puisne encumbrancer’s remedy as against 
a prior encumbrancer is limited to a ‘right to redeem and does not 
include a right to bring the property to sale. I do not consider this 
contention to be tenable. That a second mortgagee has a right to 
redeem a prior mortgage is not disputed, the real question being 
whether he can also claim a direction that the property be sold so as 
to throwthe burden of redemption on the prior instead of the subse- 
quent mortgagee. He is certainly entitled to say that the mortgage 
property is sufficient for payment of both debts, that if sold on 
account of them there will be a surplus after satisfying the prior 
mortgage and that that surplus should be appropriated in payment 
of the second mortgage. ‘The only ground on which the prior 
mortgagee could resist such demand is that the property in question 
was not sufficient to satisfy both mortgages and that it was 
exhausted in satisfying the first mortgage which has a priority of 
claim to payment. Upon the finding that Rs. 760 was reserved 
out of the purchase-money for payment of prior encumbrances, 
this defence is not available to the appellant. In Perumal v. Kaveri, 
Second Appeal No. 1262 of 1891, I. L. R, 16 M, 121 no portion 
of the purchase-money wus reserved for paying off the prior encum- 
brances and there was no undertaking to pay the second mortgage 
as in this case. Moreover, the second transaction in this case was 
a hypothecation which created a charge on the property and there 
ig no reason why the charge should not be satisfied when a portion 
of the purchase-money was retained for meeting prior encumbrnces. 
As regards interest, the Subordinate Judge’s decree is in accord- 
ance with the decision reported at I. L. R, 11 M, 294, Basavayya v. 
Sublarazw. 


I would dismiss this appeal with costs. 


Best, J:—The finding of the Subordinate Judge is that 3rd and 
4th defendants (should be 8rd defendant’s father and 4th defend- 
ant) undertook to pay plaintiffs debt, “and retained money for 
that purpose.” On this finding there can be no question as to the 
propriety of the decree which makes the debt a charge on the 
property mortgaged of which 8rd defendant is now the sole 
owner. 


s 
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The case is distinguishable from Gokuldoss'Gopaldoss v. Rambuw 
Seochand, L. R, 111. A, 126; because according to the Subor- 
dinate Judge’s finding the appellant’s father when purchasing 
from Vengusami bound himself to pay off the plaint debt aud 
retained Rs. 760 of the purchase-money for the purpose of paying 
off the debt. Of, L. R, 11.1. A, at p. 182. For the same reason this 
case is also distinguishable from Second Appeal No. ‘1262 of 1891, 
to which our attention wus called by the appellant’a Vakil. 


As to the contention that Exh. M has been misconstrued by the 
Subordinate Judge it appears from M, that 8rd defendants father 
and 4th defendant then ignored Subbammal’s debt and expressly 
denied the liability of the plaint property for that debt whereas 
their present plea is that the Rs. 760 were retained for the pay- 
ment of that very debt. 

The only other objection urged on behalf of appellant is as to 
the interest awarded at 18 per cont. It is objected that this is a 
penal rate and therefore not enforceable. The bond which is dated 
29th August 1881 stipulates for payment of the principal amount 
on the 30th August 1888 with interest at 12 per cent per annum 
and provides that in default of auent on the above date, the 
interest shall be at the enhance@tate of 18 per cent from the date 
of thebond. The question has r ently been considered by a Full 
Bench of the Allahabad High Court in Banke Behari v. Sundar Lal, 
I. L. R, 15 A, 282, and the conclusion arrived at is that such stipu- 
lations in contracts substituting ina given state of circumstances a 
higher for a lower rate of interest. cannot be treated as penalties, 
but must be interpreted—as other parts of a written contract should 
be interpreted—according to the expressed intention of the parties. 
To the same effect also is the decision of this court in Appa Rau 
v. Suryanarayana, I. L. R, 10 M, 208 where the true principle of 
decision is stated to be that a court “should not interfere to 
protect persons who, with their eyes open, choose knowingly to 
enter into even somewhat extortionate bargains, but that it is 
only when a person has entered into such a bargain in ignorance 
of the unfair nature of the transaction, advantage having been 
taken of youth, ignorance or credulity, thata court of equity is 
justified in interfering.” See also Basavayya v. S ubbarazu, I. L-R; 
11 M, 294 and the decision of the Privy Council in Balkishen Das 


v. Run Bahadur Singh, I. L. R, 10 C, 300. 
Had 
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As ohserved by the Privy Council, in Dimech v. Corlett, 12 
Moore’s P. C. Cas., ab p. 229—“ the hinge on which the decision 
in every particular case turns is the intention of the parties 
collected from the language they have used.” In the present case 
the language is clear enough and there is no reason for supposing 
that the executant of the bond when he expressly stated that in 
default of paying the principal and mterest at 15 per cent on the 
date agreed upon for the payment the interest should be payable 
“ from the date of the bond” at the higher rate of 18 per cent did 
not undèrstand or intend what he said. 


I would therefore uphold the Subordinate Judge’s decree ın its 
entirety and dismiss this appeal with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :— Sır Arthur J. H. Collins, Kt. Chief Justice and 
Mr. Justice Shephard. 


Kunnigarath Kunhayen Haji ... Appellant (Plaintif’).* 


Athilan Mayan .. re ... Respondent (2nd Deft). 


Transfer of Property Act IV of 1882, Se. 108 (e), 117—Agricultural lease—Destroc. 
tion by fire—Lease void. 


; Held, that a lease of a coffeo garden is not an agricultural lease under S. 117 of 
the Transfer of Property Act. 


Where there was a lease of coffee plants and they were destroyed by fire, the 
lease became void under S. 108 (e) of the Transfer of Property Act. 

Second Appeal against the decree of the Subordinate Judge 
of South Malabar at Calicutin Appeal Suit No. 828 of 1891 revers- 
ing the decree of the District Munsif of Vayitn in Original Suit 
No. 41 of 1891. 


Plaintiff, as the assignee of arrears of rent due under a lease 
executed by the lst defendant to the 2nd, sued the 2nd defendant 
for the same. The 2nd defendant pleaded, inter alia, that the 
estate was destroyed by fire before the commencement of the term 
for which the arrears were claimed and that he was not liable to pay 
rent. The District Munsif held that the 2nd defendant was bound 
to pay. rent under the karar dated 29th November 1876 to the 


* 8. A, No. 1624 of 1892, 8th Angust 1898. 
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lst defendant and gave the plaintiff a decree. On appeal the 
Subordinate Judge reversed the Munsif’s decision holding that as 
the coffee plants which were the subject of the lease were destroyed 


_ by fire in 1882-3, and the land was overgrown with jungle, the 2nd 


Reference 
under Court 
Fees Act, 

8. 7. 


defendant’s contract to pay a share of the janmabhogam rent 
became void. 

The plaintiff preferred this second appeal to the High Court. 

C. Sankaran Nair and F. Ryrw Nambiar for appellant. 

K. P. Sankara Menon and B. Govindan Nambiar for res- 
pondent. . 


JUDGMENT : -We are clearly of opinion that a lease of a 
coffee garden is not an agricultural lease within the meaning of 
S. 117 of the Transfer of Property Act. Itis argued that S. 108 
does not apply because the money sought to be recovered is not 
rent and the property was not destroyed, Looking at the plaint 
and the karar B, we think the relation of lessor and lessee was 
asserted and in fact existed. It is rent which the plaintiff seeks 
to recover. Lt is not disputed that the whole of the plants situated 
in the part included in the karar was absolutely destroyed and 
the 2nd defendant in consequence abandoned the garden. If asa 
matter of fact, the land only had been the subject of the demise it 
might be doubtful whether S. 108 of the Transfer of Property Act 
applied. But that is not the case. As far as we can gather from 
karar B. the lease was of the coffee plants only. We think there- 
fore the Subordinate Judge is right and accordingly dismiss the 
appeal with costs. 


i — -— 


IN THE HIGA COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, Kt. Chief Justice and 
Mr. Justice Shephard. 


Reference under Court Fees Act, S. 5.* 

Court Fees Act VII of 1870, 3. 7, Cl. (4), (f)—Court feo—Memorandum of appeal 
froin decree reserving determination of amount for execution. 

Where a decree directed the defendant to pay the plaintiff for certain faglies 
before suit at 24 percent. on the gross revenue of a Zamindari and reserved the 
determination of the actual amountforexeoution held, in an appeal by the defend- 
ant from this decreo that the appeal was capable of being valued and that tho 
appellant should value it under S. 7, Ol. (4), (f), of the Court Fees Act. 


# Ref. Case No. 1 of 1894. Slat January 1894, 
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Case geferred under Section 5 of Act VII of 1870, by the 
Registrar of the High Court of Judicature, Appellate Side, Madras. 


The facts necessary for the purposes of this report will appear 
from the following order of reference by the taxing officer of the 
High Court, Appellate Side, under S. 5 of the Court Fees Act. 


“The question referred is, under ‘ what provision of the Court 
Fees Act are court fees leviable.on the institution of an appeal 
against a decree in the following terms. It is decreed that the 
defendant do pay plaintiff the amount claimed by him under the 
schedule A for faslies 1296 to 1299 and up to November 1890 for 
fasli 1800 at 24 per cent. on the gross revenue (of a Zamindar!) 
and that the question as to that amount be reserved for the 
execution of the decree.’ ) 


“ The plaintiff prayed in his plaint for a decree directing the 
defendants amongst other things to furnish accurate accounts of 
the gross revenue of the Sivaganga Zamindari under their manage- 
ment as lessees for faslies 1296 to 1800 and to pay him 2} per cent. 
on the said gross revenue less payments already made to him and 
this part of his prayer was granted as stated above. This claim 
appears to have been valued by the plaintiff at Rs. 32,785, but the 
' amount of the gross revenue was not ascertained at the trial nor 
the sum still due out of the 24 per cent. thereon awarded; but 
both were left to be determined in execution and thus the exact 
value of the subjeot matter in dispute in the appeal is not known. 


“The appellants (defendants) claim that this circumstance 
brings the appeal under Art. 17; (vi), Schedule II, of the Court 
Fees Act which provides a fixed fee of Rupees 10 for the case when 
it is not possible to estimate ata money value the subject matter 
in dispute and which is not otherwise provided for by this Act. It 
has been held by the Bombay High Court that a claim for future 
mesne profits is not one in respect of which a fee would be pay- 
able under §.7 of the Court Fees Act, as the amount could 
not have been stated approximately as required by the Code of 
Civil Procedure, S. 50, Cl. (f), Ramkrishna Bhikaji v. Bhimabar, 
I. L.R, 15 B, 416; and the same principle has been applied to 
interest subsequent to the data of decree, Vithal Hari dAtharte v. 
Govind Vasudeo Thesar, I. L. R, 17 B, 41; but in these cases the 
impossibility of making an estimate arises from the uncertainty of 
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duration of the period for which tho calculation is to besmade. In 
the present case the calculation is to be made only fora definite 
time past and though the determination of the exact money vaiue 
of the subject matter may be difficult I doubt whether it can be said 
to be ‘not possible to estimate’ that value; moreover Art. 17 (vi) 
of Schedule II of the Act applies only to’ suits ‘not otherwise pro- 
vided for’ by the Act, and I am of opinion that this case is 
provided for if not by 8. 7 (i) of the Act, suits for money, then by 
S. 7 (iv) (f), suits for accounts. 5 


“In the latter case the last clause of the sub-section (iv) of 
5. 7 requires the plaintiff to state the amount at which he values 
the relief sought, and the plaintiff appears to have so stated the 
value at Rs. 32,785. It is upon this sam that in my opinion court 
fee (Rs. 1015) should be paid on the memorandum of appeal-under 
Art. 1 of Schedule I of the Act, that being the amount at which the 
relief is valued in the plaint or memorandum of appeal.” 


K. Brown (with Barclay, Morgan and Orr) for appellants. 
H. G. Wedderburn for the Acting Government Pleader, contra. 


JUDGMENT :—The appeal is capable of being valued and it 
is for the appellants under 8. 7, Cl. IV, (f), of the Court Fees Act 
to say what the value is. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Muthusami Aiyar and Mr, Justice Best. 
Pemma Raju Gapga Raja and others. err inaiaons dd, 


v, 
Kondreddi Swami and others a6 = (Ist & 2nd Plis. § 
nd Deft.) . 
Res Judicata—Decision of Revenue Oourt on title—Rent Recovery Act VIII 
of 1865, 8. 10. 

In a suit for the recovery of property from which the plaintiff had heen ejected 
under an order of ejectment under 8.10 of the Rent Recovery Act passed in pur 
snance of a decision compelling the acceptance of a patta by a Revenue Court, held, 
that the plaintiffs title to recover was not barred by the decizion of the Revenue 
Court. 

Rama v. Tirtasams, I. L. R, 7 M, 61 followed. Ragava v. Rajagopal, I.L R, 
9 M, 89 disapproved. 


*8. A. No. 63 of 1893. 80th August 1893. 


Ne 


w 
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Second Appeal against the decree of the Subordinate Judge 
of Ellore in Appeal Suit No. 197 of 1892, confirming the decree 
of the District Munsif of Tanuku in Original Suit No. 95 of 1891. 


This was a suit for the recovery of certain lands from the 
defendants. The Ist defendant had instituted a snit before the 
Revenue Court to enforce acceptance of patta against the lst 
plaintiff and obtained an ex parte decree. The decree not having 
been complied with, the 1st defendant obtained an order for eject- 
ment unger S. 10 of the Rent Recovery Act and the 1st plaintiff 
was accordingly ejected on the 22nd of November 1890. He 
applied for a review of the ex parte decree but the petition was 
dismissed by the Revenue Court. The defendants pleaded that the 
decision of the Revenue Court, and the order of ejectment operated 
as a bar to the maintenance of the present suit. The District Mun- 
sif relying upon Rama v. Tirtasam, I. L. R, 7 M, 61, Ohunder 
Coomarnndal v. Numer Khanum, 11 B. L. R, 484, Debi Prasad v. 
Jafar Ali, LL.R, 8 A, 40, Boistub Churn Sein v. Trahee Ram Sein, 
15 W. R, 32, held that the decision of a Revenue Court was no 
bar to a suit brought in the regular courts, and gave a decree for 
the plaintiffs. On appeal the Subordinate Judge confirmed the 
Munsif’s decision. 

The defendants Nos. 1, 4, 5 and 6 preferred this second appeal 
to the High Court. 

M. B. Srirangachartar for appellants. 

E. Venkatarama Sarma for respondents Nos. 1 and 2. 

JUDGMENT :—Assuming that the suit was maintainable there 
can be no doubt that the decision is correct on the facts found. 

It is contended however that the suit is ngt sustainable by 
reason of the decree in summary suit No. 72 of 1890 on the file of 
the Head Assistant Collector and of the order for ejectment under 
S. 10 of Act VIIT of 1865 (Madras). 

The lst plaintiff did not appear to defend that suit and a sub- 
sequent application of his to have the ex parte decree set aside was 
dismissed. Hence the present suit on title. 

As was held in Rama v. Tirtasami, I. L. R, 7 M, 61, the decision 
of a question of title by a porns Court is merely incidental and 
no bar to a fresh suit on title in a ‘Civil Court. Our attention has 
been called to the decision reported in I. L. R, 9 M, 39, Ragava v. 
Rajagopal. 


Rahiman 
Sahib 


v. 
Anna Pillai, 
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The learned judges who decided that case held thag the deci- 
sion and order of a Revenue Court under S. 10 of Act VIII of 1865 
would bar a subsequent suit on title in the Civil Courts. But it 
does not appear that the decision in I. L. R, 7 M, 6) was brought 
to their notice. We are of opinion that the principle laid down in 
I. L. R, 7 M,'61 is correct. 


‘Note :- -See Venkatachalapati v. Krishna, I. L. R, 13 M, 291; Oliver v. 
Markanda Avan, 3 M. L. J. Rep, 263. 


T a re e 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Muthusami Aiyar and Mr. Justice 
Best 


Abdul Rahiman Sahib ai ... Appellant (Plaintif).* 


Anna Pillai y 2 .. Respondent (Defendant). 

Rent Recovery Act (Madras) VITE of 1865, S. 10—-Suit to enforce acceptance of potta 
—Juriadictiou of Revenue Court—Question of title. 

In a suit by n person claiming as permanent lessee of certain Inamadars to 
enforce acceptance of patta, the Revenue Court is bound to decide questions of title 
raised by the defendants. 

Narayanachariar v., Ranga Ayyangar, I. L R, 15 M, 228 and Ayyappa v. 
Venkatakrıshnamaragu, I. L. R, 15 M, 485 followed. 

Per cur: Whenever a conrt is invested with jurisdiction to determine the 
existence of a particular legal relation, the intention must be taken to be to 
authorize it to adjudicate on every matter of fact or of law incidental to such 
adjudication. 

Second Appeal against the decree of the District Judge of 
Trichinopoly in Appeal Suit No. 79 of 1891, reversing the decision 
of the Deputy Collector of Trichinopoly in Summary Suit. No. 4 
of 1890. 


The facts of this case appear sufficiently from the following 
judgment of the High Court. ' 

R. Balaji Row for appellant. 

K. P. Sankara Menon for respondent. 


JUDGMENT :—This was a suit to enforce the acceptance of 
a patta under Act VIII of 1865. The land in respect of “which 
the patta was tendered admittedly belongs to a mosque called 


* 9. A. No. 1425 of 1892. 28rd October 1893. 
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Kazi Abdplla Azari’s mosque. Appellant claimed to be respon- 
dent’s landlord under a permanent, lease granted to him by one 
Abdul Rahiman and his three sisters whom he described to be 
entitled to the land. He further alleged that respondent was a 
tenant cultivating about 4 acres of land. It was conceded 
that appellant duly tendered a patta but respondent denied 
that the former was his landlord. He contended that Abdul 
Rahiman granted a lease for 35 years to one Raghavendra Row who 
sublet tho land to him. ‘The first issue in the case was whether 
appellant’s lessors were competent to execute the permanent lease 
in his favor and the Deputy Collector decided the question in 
appellant’s favor, observing that Abdul Rahiman who granted 
the lease to Raghavendra Row was only one of four Inamdars, 
whilst all the four Inamdars granted the permanent lease to appel- 
lant, that Raghavendra’s lease was further a benam transaction, and 
that it was never acted upon. On appeal, the judge dismissed 
the suit and rested his decision on the ground that respondent’s 
contention raised a bona fide question of title which ousted the 
jurisdiction of the Deputy Collector. It is argued on appellants 
behalf that the judge isin orror in dismissing the suit for the 
reason that there wasa bona fide dispute as to title and that he 
should have proceeded, as was done by the Deputy Collector, to 
adjudicate upon it. It is provided by 5. 10, Act. VIII of 1865, 
that the Collector shall first enquire whether the party was bound 
to accept a patta and givea muchilka and that unless this is 
proved, the suit thall be dismissed with costs. Whilst it is thus 
clear that the judge is bound to decide whether the. relation of 
land-holder and tenant for the year for which the patta is tendered 
subsists, there is no provision in the Act that a bona fide denial of 
that relation is a good defence or ousts the jurisdiction of Revenue 
Courts. 


Whenever a court is invested with jurisdiction to determine 
the existence of a particular legal relation, the intention must be 
taken to be to authorize it to adjudicate on every matter of fact 
or of law incidental to such adjudication. The judge ought to 
have determined whether Raghavendra Row’s lease was acted 
upon, whether it was not a benami transaction, or whether the 
actual relation of landlord and tenant existed as between appel- 
lant and respondent ;, otherwise a tenant who was originally let into 
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possession by it and paid him rent for a series of years may collude 
with an adverse claimant and render his landlord’s right to tender 
a patta infructuous. 


The decision in Narayanachariar v. Ranga Ayyangar, I. L. R, 
15 M, 223 proceeds on this principle. There the suit was brought 
by the tenant and the landlord denied the tenancy. The Head 
Assistant Collector dismissed the suit observing, “asa question 
regarding the existence or otherwise of the relationship of landlord 
and tenant has arisen in this case, the matter must be defermined 
in theregular way.” The District Judge concurred in that opinion 
but the High Court remanded the case for trial on the merits and 
the learned judges observed, “ ‘The judge is totry the case. The 
plaintifs case is that he is a tenant and entitled to a patta which 
defendant denies. ‘l'o say that the Collector is to hold-his hand and 
make no further inquiry merely because the landholder denies that 
plaintiff is tenant is to put it in the power of the landholder always 
to deprive the tenant of the remedy by summary suit given him by 
Soe 


Again, in Ayyappa v. Venkatukrishnamarazu, I. L. R, 15 M, 
485 the tenant’s defence was that though he was a tenant in the 
Zamindari, the plaintiff was a member of an undivided family 
together with three other persons, that the defendant had already 
accepted patta and executed a muchilka made out in the names of 
the plaintiff and his two coparceners. The District Judge held that 
the plaintiff being the registered Zamindar had a right to compel 
defendant to accept the patta and the High Court upheld the deci- 
gion as correct. These are the latest decisions on the question and 
the principle on which they rest appears to be open to no objection. 


We set aside the decree of the District Court and imana the 
oase for trial on the merits. Costs of this appeal will abide and 
follow the result. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins and Mr. Justice Davies. 
Ramasami Thevan ... ae can ... Applt. (PIF) * 


Sami Aiyan and others - aa ... Respdts. {Defés.) 
' #3, A. No. 221 of 1898. 29th August 1893, 


L 
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Res judicata—Seoond suit for redemption—Merger of cause of action in decree. 


© 
Where a deoree for redemption directed, that on plaintiff’s failure to pay within 
a certain time the right to redeem should be barred, a second suit for redemption 
after the lapse of the period specified does not lie. 

Second Appeal against the decree of the Subordinate Judge of 
Tanjore in Appeal Suit No. 865 of 1892, confirming the decree of 
the District Munsif of Mannargudi in Original Suit No. 66 of 
1891. 


- Plaintiff as a purchaser of the equity of redemption in certain 
properties brought Original Suit No. 241 of 1886 for redemption of 
the mortgage of 1886 against the mortgagee and his sub-mort- 
gagees. Hoe obtained a decree dated the 80th September 1887 in 
the following terms :—‘‘ On the plaintiff paying to the defendants 
Nos. 2 to 7 or depositing in court within three months from this date 
Rs. 67 he will be entitled to the plaint’s items Nos. 1 to 6 and in 
default he will be debarred from redeeming them thereafter.” This 
decree was confirmed on appeal on the 10th March 1888. In 1889 
long after the three months specified in the decree, plaintiff moved 
for execution of the decree and sought delivery of possession of 
lands on payment of the money. He obtained an order in his 
favor but on second appeal the High Court dismissed the appli- 
cation for execution on the ground that the application was too 
late on the 22nd of January 1891. -Plaintiff instituted the present 
suit on the 18th February 1891 “for a decree directing the defend- 
ants to receive from him the mortgage-money and to return the 
documents relating to the mortgage and holding that the mortgage 
has been redeemed.” ‘The defendants pleaded that the plaintiffs 
cause of action was merged in the former decree and the plaintif” s 
suit was barred. The District Munsif dismissed the suit holding 
that the right to redeem was extinguished, The Subordinate 
Judge confirmed his decree. 


The plaintiff preferred this second appeal to the High Court. 
P. T Narasimhachartar for appellant: referred to the following 
authorities :— 


_ Sami v. Somasundram, I. L. R,6 M,119; Periandi v. Angappa, 
I. L. R, 7 M, 423; Karuthasami v. Jaganatha, I. L. R, 8 M, 478 ; 
Ramunni v. Brahma Dattan, I L. R, 15 M, 866; and Ss. 92 and 93 
of the Transfer of Property Act, 

2 


Thevan 


v. 
Sami Aiyan. 


Ramappa , 
Udsyan. 
v, 
Armugath 
Udayan. 
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V. Krishnaswamt Aiyar for respondents Nos. 2 to 7.. 


JUDGMENT :—We consider that the decree in suit No. 241 
of 1886 on the Mannargudi Munsif’s file was a final decree in as 
much as it decreed according to the last clause of 8. 92 of the 
Transfer of Property Act that in case of default in payment within 
the stipulated time, the plaintiff was to be debarred of his right of 
redemption. Orders passed under §. 98 are in our opinion merely 
supplementary to the decree under 8. 92, showing whether the 
terms of the decree have or have not been fulfilled. It is clear that 
in this case when the three months’ time allowed in the decree had 
elapsed without payment having been made, the decree bocame 
a final -decree without any further orders being required. That 
decree then ‘being. final one after confirmation in appeal, the 
present suit being based on precisely the same cause of action as in 
that suit, is of course barred as res judicata. 


The second appeal fails and is dismissed with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, Kt. Chief Justice and 
Mr. Justice Davies. 


Ramappa Udayan ma , .. Appellant (1st Defendant).* 


Armugath Udayan ae ... Respondent (Plaintif). 
Hindu law—Danghter’s daughter—Bandhus. 
A daughter's daughter is a bandhu and can succeed in the absence of prefer- 
ential male heirs. 

Second Appeal against the decree of the Subordinate J udge 
of Kumbakonam in Appeal Suit No. 7 of 1892, presented against 
the decree of the District Munsif of Tiravarur in Original Suit 
No. 480 of 1890. 

P. S. Swaswami Aiyar for appellant: referréd to the follow- 
ing : :— West and Buhler’s Digest of Hindu law, pp. 477 and 510; 
Siroman? s Hindu law, Ist Ed., p. 298; Mandlik’s A A 


'Mayukha, pp. 857, 864 to 377 ; saad 8 Law of Inheritance, 


p. 668, &c. 
* S, A. No. 28 of 1898. 24th October 1898, Í 


naa a 
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The respondent was not represented. 


` JUDGMENT :—We think the case quoted by the Subordinate 
Judge at I. L.R,14 M, 149, Nallanna v. Ponnal, is sufficient 
authority for holding that a daughter’s daughter is a bandhu on the 
principle laid down that consonquinity may be recognized as the 
basis of title to succession in the absence of preferential male heirs, 
Minakshi was a direct relation by blood to her grandfather through 
her mother his daughter. 


Thè second appeal therefore fails and is dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Muthusami Aiyar and Mr. Justice 
Davies. 


Namasivaya Gurukkal and others a Appellants (Defendants).* 
v. 


Kadir Ammal and others ... ... Respondents (Plaintiffs). 
Assignment of contract—Porsonal considerations—Rights coupled with liabilities Na™asivaya 
Res judicata—Suit of a small canso nature—Similar conditions of appealability. v. 
Kadir Ammal 


Where a contract is entered into with reference to personal considerstions such 
as the skill, character, credit, or substance of the parties, or whero contractual 
rights are coupled with liabilities: held, that rights conferred by the contract cannot 
be assigned. 

Arkansas Valley Sinalting Company v. Belden Mining Company, 127 United States 
Rep., p. 379, followed. f 

In order to constitute a decision res judicata for the purpose of barring the trial 
of a subsequent suit or issue the former decision must be rendered by a court which 
is competent not merely to try a subsequent suit but is also competent to try 
it subject to similar conditions of appealability. Whore accordingly a suit is of a 
small cause nature and admits only of an appeal but not of a second appeal a deci- 
gion in such suit will not bar the trial of a subsequent suit in which a second appeal 


would lie to the High Oourt. 


Govind Bin Lakshman Shet v. Dhondbaray Bin Ganbarav Tambye, I. L. R, 15 B 
104, and Vwhringa Padayachs v. Vtthilinga Mudal, I. L. B, 15 M, 111 followed. 


Second Appeal against the decree of the District Judge of 
Madura in Appeal Suit No. 304 of 1890 presented against the 
decree of the Additional District Munsif of Sivaganga in Referred 
Suit No. 187 of 1888. 

#5, A. Nos. 93 to 104 of 1892. i 5th October 1898, 
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The facts and arguments of this case appear sufficiently for 
the purposes of this report from the following judgment of the 
High Court. The agreement sued upon was in the following 
terms :— 


l. We having hereby bound ourselves to present a petition to take 
into the factory and heap up in yonr name all the salt, which, upon 
obtaining a license according to the excise rules of the now scheme, we 
manufacture and collect for 7 years from llth April 1885, up to the 
10th Apri] 1892, in the undermentioned salt pans, which were Lorman 
enjoyed by -our ancestors and which are now in our enjoyment, in the 
salt factory of Vattanam situated to the west of the sea, north of river, 
east of Rettanfield and south of Manjalkarichanpattal in the village of 
Vattanam, Oriyur Talug, Ramnad Zamin, attached to Tiruvadanai Sub- 
District, Madura District, we shall, as directed by you or your agent, 
collect the salt, take it into the factory after previously presenting a 
petition in your name according to the Government rules, heap it up as 
directed by you, put clay over the said heaps, press the clay that every 
day, put clay over the said heaps after two weeks, press the same, put 
a covering of sand so as to fill the cracks in the clay and make the 
heap safe and deliver it. Within four months from the date of delivery 
you shall pay each of us individally at the rate of Rs. 11-8-0 per garce 
of salt and obtain receipts from us. 


2. For the salt which we weigh and take into the factory and deli- 
ver safely as mentioned in para. 1, you or your agent shall then and 
there make out and give each of us a katchat separately. 


3. We shall at our own cost execute tie work of the backwater, 
channel, small channel, well, pan and pannat, relating to the manu- 
facture of salt. 


4. All taxes payable by us to the salt department as stipulated in 
the license, shall, according to the new scheme (rules)of the salt depart. 
ment, be paid by you. 


5. All kinds of repairs that we might, according to the rules 
framed by Government, be ordered to execute, save those mentioned 1 in 
para. 3, shall be executed at your cost. 


6. For the aforesaid seven years you should accept i salt that is 
collected and given to you according to the estimate framed by you. 
Further, you alone shall conduct matters being our representative in 
respect of all our interests in the said factory during the said seven 
years, 
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7. The sale of the said salt shall be effected by you. If the under- 
mentioned salt pans be left waste by not collecting salt from them and 
if no sufficient ground such as an adverse weather, be shown in regard 
to taking (failure to take) into the factory, each of us shall, separately, 
be bound to pay you and shall pay you at the rate of Rs. 5-12-0 per 
garce of salt for damages sustained by you and tho loss sustained owing 
to the quantity falling short of the estimate. 


8. At theend of the last year of the term, we shall, after the sale 
of all the salt brought into the factory by your name, sell according 
to our pleasure the salt that we collect. 


S. Subramaniem for appellant No. 2. 


P. 8. Swaswami Atyar and y. Krishnaswami Aiyar for 
appellants. i 


M. O. Parthasaradhi Aiyangar, V. Bhashyam Aiyangar, and 
C. R. Tiruvenkatachariar for respondents. 


JUDGMEMT :—The seven defendants were salt manufactur- 
ers holding pans in the factory at Vattanam and they entered into 
the contract A. dated the 16th November 1884 with one Nur 
Mahomed engaging themselves in consideration of the said Nur 
Mahomed discharging the Government taxes and executing certain 
repairs and paying them at the rate of Rs. 114 per garce of salt, to 
manufacture and store in the factory in the name of, and for the 
benefit of, the said Nur Mahomed such quantities of salt as he 
might require them to manufacture each season for seven years 
oe lith April 1885 to 10th April 1892. 


Tt has been found as a fact by both the lower courts on the 4th 
issue raised in the case that the 1st plaintiff Mahomed Aliar Row- 
ther (now deceased but represented by respondents Nos. 1 to 4) 
was a party with Nur Mahomed to the contract, though he is not 
expressly mentioned therein. The lst plaintiff’s share was 2 in 
5g shares; and Nur Mahomed’s share was the balance 3% shares. 
Nur Mahomed assigned his 33 shares to 2nd plaintiff (now deceased 
but represented by respondents Nos. 5 and 6) under the deed of 
assignment Z dated 11th January 1886. 


This suit was brought in February 1887 against the seven 
defendants alleping that while the contract had been fulfilled on 
both sides for the season of 1885 up to the 14th January 1886, the 
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defendants had failed to fulfil their part of it for the season of 1886 
and praying that all the defendants shonld be directed to deliver 
to plaintiffs the salt they had collected and heaped in 1886, and 
that defendants Nos. 2, 4 and 7 should be specially held liable for 
any damages plaintifis might suffer through a fall in the price of 
salt. There was also an incidental prayer that each defendant 
should be directed to execute a separate power of attorney to the 
plaintiffs as required by the salt department in lieu of a single 
instrument that had been jointly executed by them, and fora 
general declaration of plaintifi’s rights. Several issues of law and 
of fact were raised at the trial, all of which have been found in 
favor of plaintiffs except that the agreement A was held good so 
far as the stamp duty was concerned only as against one of the 
defendants, and penalties were levied upon it in regard to the 
other six defendants, it being rightly held that it contained seven 
separate and distinct contracts, each defendant having entered 
into a separate engagement in regard to his own pans only, The 
decree of the Court of First Instance after a general declaration of 
plaintif’s rights including the right of the 2nd plaintiff to sue as 
the-assignee of Nur Mahomed and a direction for each defendant 
to execute a separate power of attorney as prayed in the plaint, 
further directed each of the seven defendants to pay plaintiffs 
damages for the years [886 to 1889 (the decree being dated 10th 
day of January 1890) at the rate of Rs. 5-12-0 per garce for the 
salt collected by each of them during those years leaving the 
quantity to be ascertained in the execution of the deoree, and also 
directed the defendants to pay the plaintifi’s costs. 

` It may as well at once be noted that this decree is bad in 
three different respects :—Ist, in decreeing damages for the four 
years 1886 to 1889 and that against all the seven defendants when 
in the plaint damages for the year 1886 alone was or could be 
asked for and that against only defendants Nos. 2, 4 and 7, the 
claim against the others being only for the delivery of specific salt; 
Qndly, in reserving for determination in execution what was 
necessary for determination by the decree itself, namely, the 
amount of each defendant’s liability to damages; and 8rdly, in 
making the defendants jointly and severally liable to plaintiff’s 
costs, when as it had been found that the contract of each was 
separate, they were liable only to pay costs on the amount of 
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damages qgsessed against each of them separately. The decree 
of the appellate court without remedying any of the defects noticed 
perpetuates and even aggravates them. Thus another year—the 
year 1885—is added to the other four years 1886, 1887, 1888, and 
1889 for which all the defendants are to pay damages apparently 
jointly and severally and they are again in appeal also made 
severally and jointly liable for the plaintiffs’ costs; the amount of 
their liability in damages being still left for determination in 
execution. The appellate court also enhanced the rate to be paid 
as damages from Rs. 5-12-0 to Rs. 45-10-0 per garco. 


The chief points taken in second appeal by the first six 
defendants are as follows :— 


(1) That the 2nd plaintiff had no right of suit on tho assign- 
ment. 
(2) That the suit was bad for misjoinder. 


(3) That the decrees are defective in regard to the matters 
just pointed out, and 

(4) That the rate allowed by the appellate court for aee 
is opposed to the terms of the contracts between the parties. 


As to the Ist objection it is that Nur Mahomed was not 
competent to assign his interest in the contract A. It is argued 
that the contract was based on personal considerations and that 
the rights conferred upon Nur Mahomed by the contract were 
coupled with liabilities and that on both these grounds the contract 
was not assignable. In support of this contention the appellants’ 
pleader relied on Farrow v. Wilson, L. R, 4 C. P., 744, Humble v. 
Hunter, 12 Q. B. R. P., 310, and Arkansas Valley Smelting Com- 
pany v. Belden Mining Company, 127 United States Reports, 379, 
In Furrow v. Wilson tho contract in suit was an agréement whereby 
the plaintiff undertook to serve one Pugh as farm bailiff, the 
agreement being terminable upon six months’ notice on either side. 
The question for decision was whether the death of Pugh put 
an end to the contract which did not contain the word ‘assigns’ 
and it was held that it did. The ground of decision was that 
in contracts for personal service, it is an implied condition 
thatdeath of either party should dissolve the contract. Justice 
Willis laid down the principle which governed the case in these 
terms ;—‘‘W here personal considerations are of the foundation of the 


36 o THB MADRAS: LAW JOURNAL REPORTS. [VOL IV. 


contract as in casesof principal and agent and of master and 
servant, the death of either party puts an ond to the relation.” 
The contract in Humble v. Hunter was a charter-party signed by 
the plaintiff's son on the one part and by the defendant on the 
other, and it recited that the son was the owner of the ship. The 
question was whether the plaintiff might show whether she was 
the real principal and that her son though he.signed the contract 
was really agent. Two principles were discussed, viz., (1) that a 
principal may come in and take the benefit of a contract made by 
his agent, and (2) that no parol evidence shall be admitted to 
contradict a written contract. It was held that the evidence was 
not admissble, the reason being that the son gave himself a special 
description and asserted a title to the ship as owner, and that this 
circumstance took the case out of the general rale, that a principal 
may sue upon the contract made by his agent. Lord Denman, O. J. 
referred to the general principle that a party to a contract has a 
right to the benefit he contemplates from the character, credit and 
substance of the party with whom he contracted. In the American 
case, the contract was to sell and deliver lead ore from time to time 
at the smelting works of a firm of partners, that the ore was to 
become upon delivery the property of the partnership and that it 
was to be paid for after a subsequent assay of the ore and ascer- 
tainment of the price. The question was whether the partnership 
might assign the contract as to future deliveries and it was 
determined in the negative. The court stated that every one hasa 
right to select and determine with whom he will contract and cannot 
have another person thrust upon him without his consent. It also 
referred to the principle mentioned by Lord Denman, namely “ you 
have the right to the benefit you anticipate from the character, credit 
and substance of the party with whom you contract.” It referred to 
the rule in Pollock’s Treatise on Contracts, Fourth Edition, p. 425, 
that mghts arising out of a contract cannot be transferred if they 
are coupled with liabilities or if they involve a relation of personal 
confidence such that the party whose agreement conferred those 
rights must have intended them to be exercised only by him in whom 
he confided. Applying that principle to the case before them the ` 
court remarked that during the time that must elapse between the 
delivery of the ore and the ascertainment and payment of the price 
the defendant had no security for the payment except in the 
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character gnd solvency of Billing and Eilers, the parties with whom 
he made the original contract. The defendant therefore could not 
' be compelled to accept the liability of any other person or corpora- 
tion as a substitute for the liability of those with whom he had 


contracted. 


Now in this case it will be seen from the terms of the contract 
A which are set forth in full in the judgment of the Lower 
Appellate Court, and need not therefore be repeated here, that by 
article (Ê) the defendants were to allow Nur Mahomed four months’ 
time for payment after delivery of their salt to him, by article (4) 
that he was liable to pay the Government taxes and dues, by article 
(5) that he was to execute all but petty repairs, and by article (6) 
that he was to fix the quantity of salt to be delivered by defendants. 
There is therefore not only credit given to Nur Mahomed in the 
matter of payment but other liabilities are thrown upon him the 
discharge of which depended upon his solvency, and there is also 
certain discretion vested in him in regard to the quantity of salt 
to be demanded. Further, the assignment Z upon which the 2nd 
plaintiff was suing was an assignment of an executory or continuing 
contract. The assignment was made on the llth January 1886 
and the breach of contract sued upon was for a breach subsequent 
to that date. So that we have here all the elements which we find 
in the principles above laid down for holding that the contract 
was based on personal considerations and that the assignment of 
it ag an executory contract was invalid without the assent of the 
defendants. It is not pretended that such assent was expressly 
given, nor is there evidence on the record of sucha character as 
would amount toa novation of the contract such as is contemplated 
by S. 62 of the Indian Contract Act. It is contended for the 2nd 
plaintiff that after the assignment to him the defendants accepted 
payment from him for salt delivered as is shown by entries in the 
accounts O to C, and D. But those accounts are kept in the name of 
the Ist plaintiff as well as of the 2nd plaintiff so that they afford no 
distinct proof of a direct recognition of the 2nd plaintifi’s rights as 
assignes. On the grounds that have been stated we must allow 
the objection that the contract was one not capable of assignment 
to 2nd plaintiff and therefore that he had no right of suit under it. 
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[The court, after having decided the other objections raised, 
proceeded as follows :—] 


$ In Second Appeal No. 94 the Munsif dismissed the plaintifPs © 
suit as barred by res judicata but the judge reversed the Munsil’s 
decree without apparently noticing this point. The appellant in 
this second appeal now urges that this suit should be dismissed on 
the ground stated but we do not agree with the Munsif that the 
case was res judicata by reason of the decision in a similar suit (No. 
447 of 1886). Not only was that a suit ofa small cause nature and 
therefore not open to second appeal, (Govind Bin Lakshman Shet v. 
Dhondbarav Bin Ganbarav Tambye, I. L. R, 15 B, 1Q4 followed in 
Vithilinga Padayachi v. Vithilinga Mudali, I. L. R, 15 M, 111), 
but the simple’ issue therein decided was that plaintiff was not 
entitled to relief as he had not executed repairs. It was not decid- 
ed that the contract was void or had been rescinded and the cause 
of action now though upon the same contract being for a different 
year, there is no res judicata. We therefore disallow this objection 
and as the other special objection is abandoned, this second appeal 
falls to be treated like the bulk of them, and will be dealt with 
accordingly by a reversal and remand with similar directions to 
find out and decree what actual amount is due by defendant to Ist 
plaintiff. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, Kt. Chief Justice and 
Mr. Justice Shephard. 


Queen-Empress.* 
v. 
Marian Chetti and another. 


Queen Indian Ports Aot X of 1889, Ss. 6, 8—Rules framed under the Aot—Disobedience of 
Empress orders of Port conservator— Ultra wires—Delegation of power to make rules. 
Marfan Chetti. The accused having been convicted under 8.8 of the Indian Ports Act of the 
offence of disobedience to the lawful order of the conservator of the Nogapatam 
Port to the effect that boats should not be brought in while the flag W was flying: 
held, that the order of the conservator was not è lawful direotion given for the 
purpose of carrying into effect any valid rule'passed under the Act. — 
ci RA eth ee oe eee Oe eS 


# Cri. Rey. Oase No. 278 of 1898. lst September 1893, 
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Held also, that Rule V had no bearing upon the case and that Rule VIII which 
was framed ufider S. 6, Ol. (X), of the Act should be so construed aa not to be in 
excess of the powers conferred by the said clause which was notintended to regulate 


the entry or exit of vessels in the matter of time. 

Held further, that the charge could. not be maintained as it was based on an 
alleged breach not of Bule VIII itself, but of a direction given by the conservator 
in pursuance of an authority conferred on him by Rule VIII and the Local Govern- 
ment had acted ultra vires in empowering him to make rules. 


Where power is given by a statute to the Government or other publio body to 
make rules having the force of law, the Government or such body cannot delegate 
its powers fo other persons: 


Case referred for the orders of the High Court under S. 438 
of the Criminal Procedure Code by the District Magistrate of 
Tanjore in his letter dated 2nd June 1893. 


The facts of this case appear sufficiently from the following 
judgment of the High Court, and the sections referred to in the 


judgment are as follow :— 


THE INDIAN Ports Aot X oF 1889. 


Section 6 :—(1).—The Local Government may, in addition to any 
EEA ne other enactment for the time being in 
: force, make such rules, consistent with 
this Act, as it thinks necessary for any of the following purposes: 
namely :— 
(a) for regulating the time at which, and the manner in which 
vessels are to enter or leave any port subject to this Act; 


* * * + ba x * $ * x 


(k) for licensing and regulating catmarans plying for hire, and 
flats and cargo, passenger and other boats plying whether for hire or 
not, and whether regularly or only occasionally in, or partly within and 
partly without, any such port, and for determining the quantity of 
cargo or number of passengers to be carried by any such vessel ; 


* + * + » * * + ka * 


Section 8:—(1).—The conservator of any port subject to this Act 
may, with respect to any vessel within 


‘ 
ee ass oaeo give the port, give directions for carrying 
specified Duro Bek: 2 into effect any rule for the time being in 
force therein under section 6, 
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(2).—If any person’ wilfully and without lawful exouse refuses or 
neglects to obey any lawful direction of the conservator, after notice 
thereof has been given to him, he shall, for every such offence, be pun- 
ished with fine and which may extend to one hundred rupees, and with 
further fine which may oxtend to-one hundred rupees for every day 
on which, after such notice as aforesaid, he wilfully and without lawful 
excuse continues to disobey the direction. 


(3).—In case of such refusal or neglect, the conservator may do, or 
cause to be done, all acts necessary for the purpose of carrying the 
direction into execution, and may hire and employ proper persons for 
that purpose, and all reasonable expenses incurred in doing such acts 
shall be recoverable by him from the person so rofusing or neglecting to 
obey the directions. 


RULES oF THE Port or NEGAPATAM. 
(Under Section 6 of the Indian Ports Act X of 1889.) 


Ruiz V :—Keeping free passages, Clause (f):—A free passage shall 
be kept to all landing places, wharves and anchorages in accordance 
with such directions as may be issued on the subject by the conservator, 
and all vessels shall move when required by the conservator to clear 
such passages. 


Rute VIII :—Cargo boats, Cluuse (k):—The plying of catmarans, 
flats, cargo, passenger and other boats, whether for hire or not and 
whether regularly or only occasionally in, or partly within and partly 
without the port, and the quantity of cargo or number of passengers 
to be carried by any such vessel, shall be subject to such regulations 
as may be laid down from time to time by Government, and owners of 
such boats shall be subject to the control of the conservator, and shall 
carry out at all times all orders issued by him in connection with the 
plying of their boats and which are not inconsistent with the regula- 
tions issued by Government. 


W. Grant and N. Narayana Atyangar for the accused. 


The Acting Public Prosecutor (S. Subramantem,) in support 
of the conviction. 


JUDGMENT :—The act charged as an offence is the bringing 
a boat into the Negapatam river in disregard cf a general order 
passed by the port conservator to the effect that boats should not 
be brought in while 'thefag W is flying. This act is said to be ` 
punishable under §. 8:of ‘the Ports Act. That section authorizes 
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the conservator to give directions for carrying into effect any rule 
passed under S. 6 of the same Act and goes on to make it penal to 
disobey any such lawful direction. It has therefore to be seen 
whether the conservator was carrying into effect any valid rule 
passed under the Act. The rules to which we have been referred 
are those numbered (v) and (viii) being rules passed with reference 
to olausés (f) and (k) of S. 6 respectively. In our opinion, there 
is clearly no connection between the former of these rules and the 
direction which in this case has been disobeyed. 


Rule (viii) is a rule of wider scope for it requires boat-owners 
to “carry out at all times all orders issued by the conservator in 
connection with the plying of their boats and which are not incon- 
sistent with the regulations issued by Government.” 


- In order to put an interpretation on the Rule (viii) and to 
see whether it covers the present case we think that the rule 
must be read with the clause of the Act under which it is 

framed and the other clauses specifying the matter in respect 
of which rules may be made by the Government. It must be 
presumed that the Government intended to pass a rule which 
they were authorized to pass by the terms of clause (k) of the 
section and a construction which has the effect of extending the 
operation of the rule to matters not covered by clause (k) ought, 
we think if possible, to be avoided. Wow when it is seen that by 
clause (a) of the section, the Government is empowered to make 
rules for regulating the time at which vessels are to enter or leave 
any port it seems tolerably clear that the rules to be framed under 
clause (k) were not intended to regulate the entry or exit of vessels 
in the matter of time. This being so, we do not think that Rule (vii) 
passed with reference to the latter clause can be taken to refer 
to such matters. Accordingly the direction of the conservator 
not to bring boats into the river when a certain flag is flying 
cannot be a direction for carrying into effect the rule in question 
and therefore no lawful direction was disobeyed. In referring to 
clause (a), we donot overlook the facts that boats may go out of 
the river without leaving the port. That may be so. We should 
still be disposed to think that the “regulation” intended by clause 
(k) was a regulation different in kind from that intended by 
clause (a). ; 


~i : e 
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There is however another reason why the conviction cannot be 
‘ supported. The charge is not based immediately on an alleged 
breach of Rule (viii) ; indeed, -no rule at all is mentioned in the 
charge. The conviction can only be supported on the ground that 
the direction of the conservator which was disobeyed was a direc- 
tion lawfully given in pursuance of an authority lawfully conferred 
on him by Rule (viii) or some other rule. To support the conviction 
it has to be shown that the Government is by §.6 of the Act 
authorized to, empower other persons to make rules such as the 
one which has been disobeyed in the present case. In our opinion, 
the contention cannot rightly be maintained and if Rule (vii) or 
any other rule purports to give the conservator authority to make 
such rules, that rule is to that extent ulira vires and therefore 
void. In the case of power being by statute given to the Govern- 
ment or other public body to make rules having the force of 
law, the maxim delegata potestas non delegatum must, we think, 
be applied. When the legislature entrusts to some public body— 
it may be the Executive Government or a Corporation—the 
duty of making rules, such public body cannot, in our judgment, 
relieve itself of the responsibility and depute other, agencies to 
discharge the duty. The authority to make rules must remain in 
the hands to which it was entrusted. It is absurd to suppose that 
the legislature intended this important authority to be exercised 
by any person whom the Government might choose to select. The 
rule laid down by the conservator may be a perfectly reasonable one 
and it may be one which the Local Government may make under 
S. 6. On this we offer no opinion. At present it is enough to say 
there is no such rule having the force of law and therefore the 
conviction as for breach of it must fall to the ground. 

For these reasons we think the conviction should be set aside 
and the fine, if paid, refunded. We would add that in these cases 
where the charge in effect relates to an alleged breach of a rule 
passed under an Act, care ought to be taken to specify the 
particular rule said to have been infringed. 


Ordered accordingly. 


b s ` 
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IN THH HIGH COURT OF J UDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, Kt. Chief Justice and 
Mr. Justice Davies. i 


Chathanath Iluvapadi Ammu alias) Appellants (3rd, 4th & 5th 


Madhavi Amma. Defendants) ,* 
v. 
Chathanath Kunhunni Menon and] Respondents (Pife. and 
others. Liefts. Nos. 1 & 2). 


Valuation for appeal—Variation between plaint and decree—Limitation Act XV of 
1877, Bob. ql, Arts. 128, 127—Suit for partition—Misjoinder—Liability of heirs of karna- 
van—Receipt of assets. 

Where the plaint in a suit in the Subordinate Court was valued at less than 
Rs. 5000, but the deoree was for a eum exceeding Rs. 5000 as due at the date of euit, 
held, that the value of the suit for purposes of appeal must be taken as equal to the 
amount of the decree and that the appeal lay to the High Oourt. 

Whare six divided branches of a Malabar tarwad sued a seventh divided branch 
for their shares of the property which had belonged to an eighth branch which 
became extinct, held, that the suit was one for a distributive share of the property of 
an intestate and that Art. 128 and not Art. 127 of Schedule IT of the Limitation Act 
applied to the suit. 

The karnavan of the defendants’ branch came into possession of the properties 
of the extinct branch and was apparently managing the same till his death on be- 
“half of all the branvhea entitled to them: Held, that the defendants as his heirs 
were not liable to account for such properties to the p'sintiff’s branches unless they 
came into possession of his assets or he spent any of the properties for their benefit, 

Hald also, that the six branches of the plaintiffs were entitled to institute a 
single suit for their sixth-sevenths share of the properties and that the suit was not 
bad for misjoinder of causes of action. 


Appeal against the decree of the Subordinate Judge of South 
Malabar at Calicut in revised Original Suit No. 80 of 1889. 


Plaintiffs as representatives of six divided branches of one 
Chathanath tarwad sued the defendants Nos, 1—5 as representa- 
tives of a seventh branch for their $ths share of the proper- 
ties of an eighth branch which had become extinct on the death of 
one Narayana Menon in 1879, One Kannan Menon of the defend- 
ants’ branch took out a certificate of succession to collect the 
outstandings due to Narayana Menon’s estate. It was granted on 
his furnishing security to the extent of Rs. 1,000. The plaintiffs 
alleged that 5,000 Rs. was collected in pursuance of the certi- 
ficate and that they were entitled to $ths of that sum, the defendants 
being entitled only to }th. The plaintiffs alleged also that the 
a eae 
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*A. B. No. 181 of 1892. 14th August 1893. 


Amma 
v. 
Kunhunni 

Menon. 
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defendants came into possession of the immovable and movable 
properties of the deceased Narayana Menon. They olaimed' 
therefore to recover $th’s share of the immovable and mov- 
able properties andthe sum of ‘Rs. 1,000 the amount of the 
security, and they further claimed to make the defendants’ jth 
share of the properties-liable for the plaintiffs’ share of the debts 
collected. Plaintiffs impleaded the surety in the succession pro- 
ceedings as 6th defendant and sought to recover Rs. 1,000 from 
him in case of the defendants’ default to pay it. The defend- 
ants No. 1—5 contended, inter alia, that the suit was” ‘bad. for 
misjoinder as the plaintiffs were hound to sue separately for the 
share of each branch, that the claim was barred by limitation, that 
none of the outstandings were ever collected by, or came into 
possession of the defendants, and that they were not responsible 
for any amounts collected or misappropriated by Kannan Menon 
“rand that the defendants’ 1th share of the immovable and movable 
properties of Narayana Menon was not liable for the defaults or 
misappropriation of Kannan Menon. The Lower Court at first 
dismissed the suit on, the ground of misjoinder but the judgment 
was reversed on appeal by the District Court and the case was 
remanded to the Subordinate Court for disposal on the merits. 
The Subordinate Judge then decided that the suit was not barred by 
limitation as Art. 127 of the Limitation Aot applied to the suit. 
On the merits he held that as Kannan Menon was karnavan of the 
defendants’ branch and came into possession of Narayana Menon’s 
properties ‘as such karnavan and as there was evidence that some 
of the defendants also participated in the management of Naraya- 
na Menon’s ‘estate the defendants were bound to account for the 
properties that came into possession of Kannan Menon and the 
debts collected by him. He accordingly gave the plaintiffs a 
decree for their $ths share of the immovable and movable proper- 
ties and directed the defendants to pay to the plaintiffs a sum of 
Rs. 5,129 which was $ths of the debts collected by Kannan Menon 
and~ he further declared that the defendants’ 4th share of the 
properties should be liable for the plaintiffs’ 7th share. He also 
gave a decree for Rs. 1,000 against the 6th defendant as surety. 
The defendants Nos. 8, 4 and 5 appealed to the High Court. 


P. R. Sundara .Aiyar for appellants. 
O. Sankara Nayar for respondents. 
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JUDGMENT :—The first question is one of valuation which is 
important with reference to the jurisdiction of this court to hear 
the appeal. The plaint was valued for the purposes of jurisdiction 
at Ks. 4069°odd, but the decree is for over Rs. 5,000, the Subordi- 
nate Judge having allowed a money claim for Rs. 5,129 as against 
a claim of Rs. 1,000 on which alone stamp duty was paid. The 
subject value of the suit must therefore be taken as equal to the 
amount of the decree, and the appeal therefore lies to this court. 
The plaintiffs must pay into this court within one month from thus 
date the-gtamp duty on the total amount of Rs. 6,198-18-6 less the 
sum already paid by them in the Lower Court or their suit will 
stand dismissed. 


The next question raised by appellants is that there was mis- 
joinder in that each set of plaintiffs should have brought a separate 
suit for its share. The District J udge had decided this question 
against the apellants and we agree in that decision. 


The next point is limitation. We think the Subordinate Judge 
was wrong in treating the case as one under Art.127 of the 
second schedule of the Limitation Act, because the property in 
dispute was no longer joint property. We consider the article 
applicable to be Art. 128, as a suit for a distributive share of the 
property of an intestate, for which a period of twelve years is 
also allowed. Taking this as tho period, this suit is admittedly 
in time, Narayana Menon the intestate having died in 1879 and 
this suit being broughtin 1889, vide, Kasmi v. Aytshamma, I, L.R, 
15 M, 60. 


, In regard to the merits, the decree of the Subordinate J udge 
is clearly wrong in making the appellants (defendants Nos. 3 to 5) 
personally liable to pay the amount of Rs. 6,129 found due to 
plaintiffs under schedule B, as no personal decree was asked for, 
nor could it be given as the defendants were at the most only 
liable for the default of the senior male member of their family. 
Nor can the decree be construed as binding the tarwad property 
in their possession for there was also no prayer in the plaint to 
make that property liable. Al the plaint prayed for was to make 
the amount a charge upon the 4th share of the defendants Nos. 1 
to 5 in the property, schedule A, and that the Subordinate Judge has 
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also wrongly decreed because there is no évidence that defendants 
Nos. 8 to 5 received any assets or participated in dhy benefit 
derived from the funds to be accounted for by their deceased senior 
male member. He received the debts as senior male member of 
other branches of the tarwad besides the branch of the defendants, 
and there is nothing to show that he spent the money for the 
benefit of any of the branches, much less on the particular branch 
to which defendants Nos, 1 to 5 belong. We must therefore exone- 
rate the defendents Nos. 8 to 5 who have-appealed from liability | 
to pay the amount of Rs. 5,129 either personally or on the’ security. 
of the 4th share referred to above. The effect of our decision is to 
allow the appeal so far as this amount -is concerned and in other’ | 
respects we confirm the decree of the Lower Court. The Appel- 
lants and respondents will pay their own costs in the Lower Cpurt 
and in this court. f | 


- 
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JUDGMENT :—The first question is one of valuation which is 
important with reference to the jurisdiction of this court to hear 
the appeal. The plaint was valued for the purposes of jurisdiction 
at Rs, 4069 odd, but the decree is for over Rs. 5,000, the Subordi- 
nate Judge having allowed a money claim for Rs. 5,129 as against 
a claim of Rs. 1,000 on which alone stamp duty was paid. The 
subject value of the suit must therefore be takon as equal to the 
amount of the decree, and the appeal therefore lies to this court, 
The plaintiffs must pay into this court within one month from this 
date the stamp duty on the total amount of Rs. 6,198-18-6 less the 
„sum already ‘paid by them in the Lower Court or their suit will 
stand dismissed. 


_ The next question raised by appellants is that there was mis- 
joinder in that each set of plaintiffs should have brought a separate 
suit for its share. The District Judge had-decided this question 

against the apellants and we agree in that decision. 


The next point is limitation.. We think the Subordinate Judge 
was wrong in treating the case as one under Art.127 of the 
- second schedule of the Limitation Act, because the property in 
dispute was no longer joint property. We consider the article 
applicable to be Art. 128, as a suit for a distributive share of the 
property of an intestate, for which a period of twelve years is 
also allowed. Taking this as tho period, this suit is admittedly 
in time, Narayana Menon the intestate having died in 1879 and 
this suit being brought in 1889, vide, Kasmi v. Ayishamma, I. L. R, 
15 M, 60. 

In regard to the merits, the decree of the Subordinate Judge 
is clearly wrong in making the appellants (defendants Nos. 8 to 9) 
personally liable to pay the amount of Rs. 5,129 found due to 
plaintiffs under schedule B, as no personal decree was asked for, 
nor could it be given as the defendants were at the most only 
liable for the , default of the senior male member of their family. 
Nor can the"decree be construed as binding the tarwad property 
in their ‘possession for there was also no prayer in the plaint to 
make that property liable. Al the plaint prayed for was to make 
the amount a charge upon the 4th share of the defendants Nos. 1 
to 5 in the property, schedule A, and that the Subordinate J udge has 
also wrongly decreed because there is no evidence that defendants 
Nos. 8 to 5 received any assets or participated in any benefit 
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derived from the funds to be accounted for by their decefsed senior 
male member. He received the debts as senior male member of 
other branches of the tarwad besides the branch of the defendants, 
and there is nothing to show that he spent the money for the 
benefit of any of the branches, much less on the particular branch 
to which defendants Nos. 1 to 5 belong. We must therefore exone- 
rate the defendents Nos. 8 to 5 who have appealed, from lability 
to pay the amount of Rs. 5,129 either personally or on the security 
of the +th share referred to above. The effect of our decision is to 
allow the appeal so far as this amount is concerned and in other 
respects we confirm the decree of the Lower Court. The Appel-: 
lants and respondents will pay their own costs in the Lower Court 
and in this court. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, Kt. Chief Justice and 
Mr. Justice Shephard. 
sc Sr eh ae | a Appellants (Plfs.)* 
v. 


Kunyil Parkum Cheruvat Raman Nam- 
biar z T 


al Respondent (Deft.) 


Malabar law—Ottidar’s right of R sold by court auction with 
notice to ottidar— Waiver. 


Where property subject to an ottiis sold under a court sale and purchased by 
the plaintiff, held, that the ottidar who was a party to the suit in which the gale 
was held did not waive his right of pre-emption by mere notice of the date of sale. 
Oherta Krishan v. Vishnu, I L B,6 M, 198 followed, and Ammotts Haji v. Kun- 
hayen Kutti, I. L. R, 15 M, 480 distinguished. 

Second Appeal against the decree of the District Judge of 
North Malabar in Appeal Suit No. 596 of 1891, setting aside the 
decree of the Distriot Munsif of Pynad in Original Sùit No. 285 of 
1891. 

This was a suit by the plaintiffs as auction-purchasers of 
certain land subject to an otti in favor of defendant, to redeem the 
otti. The defendant pleaded a right of pre-emption. The defend- 
ant had been a party to the suit under the decree in which the 


* 5. A, No, 698 of 1899. ‘ 27th October 1893. 
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property .Was sold and purchased by the plaintiff. The District 
Munsif gave a decree for the plaintiffs holding that notice had been 
given to the defendant.at the time of sale and that the defendant 
had waived the right of pre-emption. On appeal the District Judge 
set aside his decree and allowed the defendant’s right of pre- 
emption. 


The plaintiffs preferred this second appeal to the High Court. 


This case came on for hearing on the 30th January 1893, when 
the Court (Parker and Shephard, J.J.) made the following order. 


C. Sankaran Nair for appellants. 


K. P. Sankara Menon for respondent. 


. ORDER :—The question of waiver is one of fact, The District 
Judge while reversing the District Munsif’s judgment, does not 
notice Exhibit K nor the evidence mentioned in the eighth para-. 
graph of the District Munsif’s Judgment. If it is found that the 
defendant was invited to attend the sale but expressed his inability 
to buy, that would probably be a case of waiver. 


On the other hand, if he said nothing one way or the other, 
the question may arise whether the decision in I. L. R, 15 M, 480 
does not become applicable. We must ask for a distinct finding 


on the question whether the rıght of the ottidar is still subsisting. 


[On receipt of the above order the District Judge fonnd that 
there was no express waiver, but that the defendant had notice 
given to him of the date of the sale. | 


This case again came on for final hearing on the 17th of Octo- 
ber 1893 and the court (Collins, O.J. and Shephard, J) delivered 
the following judgment. 


JUDGMENT :—It is found that there was no waiver on the 
defendant’s part of his right of pre-emption. It is also found that 
he was apprised of the fact that an auction sale of the property 
was about to take place on the 17th October. Notice to that effect 
was given to him by the decree-holder, the present plaintiff and 
ultimate purchaser at the sale. Such being the facts of the case» 
it appears to us that when the property was put up for sale the 
defendant had clearly not lost his right of pre-emption. According 
to the decision in Oheriu Krishnan v. Vishnu, I. L. R, 5 M, 198 he 


Davud Saiba 
v, 
Hussein Saiba 
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was entitled to know the price for which the property*was being 
offered for sale in order that he might make up his mind whether 
or not “he would ‘buy. Until he had that information, he was not 
put to his election. In the case cited and relied on for the 
appellants, Ammottt Haji v. Kunhayen Kutti, I. L. R, 15 M, 480, 
it may be that there was evidence on which ib could be held that 
the ottidar had been placed in a position to elect. In the present 
case there are no such facts and it seems to us unreasonable to 
hold that an ottidar having notice of an execution sale is bound to 
abpend the sale and claim the property from the bidder to whom 
it is knocked down and is not at liberty to make the same claim 
the next day. It might as well be contended that he is bound to 
be present at negotiations for a private sale on the penalty of losing 
his right of pre-emption, if absent. We observe that the decision 
in I. L. R, 5 M, 198 is not overruled in the latter case and is not 
even mentioned by Muthusamy Aryar, J. 


In our opinion that case canuot be distinguished from the 
present. The result is that the appeal is dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Muthusami Aiyar and Mr. Justice Best. 
Sheik Davud Saiba and others .. Applts. (Plis. 1,3 & 4).* 


Hussein Saiba and others... . Respdts. (Defendants). 

Religious Endowments Act XX of 1863—Appointment of additional trustees by a 
Mahomedan committes—Illegality of—Regulation VII of 1817. 

The committee under Act XX of 1863 is competent when there is no here- 
ditary trustee of the mosque to add to the number of the eristing trustees and 
has the same powers ag were possessed hy the Board of Revenue under Regulation 
VII of 1817, but the power being discretionary should be exercised reasonably 
and in good faith, and its improper exercise is capable of being controlled by a 
court of justice 


Second Appeal against the decree of the District Judge of 


South Oanara in Appeal Suit No. 171 of 1891, reversing the decree 


of the District Judge of Kundapoor in Original Suit No. 78 of 
1890. 


* 3 A, No. 38 of 1893. 21st December 1898. 
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This was a suit for a declaration by certain trustees of a 
mosque that the appointment of lst to 6th defendants as addi- 
tional trustees by the members of a Mahomedan committee was 
illegal and not beneficial to the interests of the mosque. The Dis- 
trict Munsif declared the appointment to be illegal, but on appeal 
the suit was dismissed by the District Judge. 


The plaintiffs Nos. 1, 8 and 4 preferred this second appeal 
to the High Court. 


R. Runga Row for C. Ramachandra Row Saheb for appellants. 


O. R. Pattabhirama diyar for respondents. 
The court made the following order. 


ORDER :—It is urged on appellants’ behalf that the com- 
mittee constituted under Act XX of 1868 acted ultra vires in 
appointing six additional trustees to the plaint mosque without any 
necessity for so doing. 


It is certainly competent to the committee when there is no 
hereditary trustee to add to the number of the existing trustees 
and it has the same powers which the Board of Revenue had under 
Regulation VII of 1817. Section 18 of that Regulation authorizes 
the Board of Revenue to make provision for the administration of 
religious and charitable endowments. It was also held by this 
court in Regular Appeal No. 31 of 1888 that the committee might 
validly appoint new trustees where the right of management is not 
hereditary. Itis then contended that the power conferred on the 
committee, it is bound to exercise reasonably, and in good faith, in 
furtherance of beneficial administration, and this contention is 
entitled to weight. The power conferred on the committee is no 
doubt discretionary but the principle embodied in 5. 49 of the 
Indian Trusts Act, viz., that when such discretionary power is not 
exercised reasonably and in good faith, such power may be 
controlled by a Civil Court of Original Jurisdiction, is equally 
applicable to public trusts. There is nothing in Act XX of 1868 
or in Regulation VII of 1817 to support respondent’s suggestion 
that the power is absolute. 


The second issue raised the question and the District Munsif 
held that the committee exercised the power otherwise than 
reasonably and in good faith. But the judge has expressed no 
opinion. Before disposing of this second appeal we shall ask the 
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judge to return a finding as to whether the appoiftment of 
additional trustees was a reasonable, bona fide, exercise of their 
power, conducive to beneficial management. Additional evidence 
may be admitted. 


[In compliance with the above order, the District Judge 
returned a finding that the power had not been exercised unreason- 
ably]. On receipt of this finding the court (Muthusam: Aiyar and 
Best, JJ) dismissed this appeal with costs. 


- FULL BENCH. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, Kt. Chief Justice, 
Mr. Justice Muthusami Aiyar, and Mr. Justice Shephard. 


Sivakami Ammal ... i a ... Appellant (Plaintif).* 
v. 
Gopala Savundram Aiyan and another :. Respts. (Defts). 
Sivakami Mortgage inatrument—Covenant to pay—What amounts to. 
Ammal 


Where a usufructuary mortgage instrument provides, inter alia, “ I shall pay 


v, 
«topal Savun- you the said mortgage amount in Chittrai, 1883,” held, that there is a personal 


dram Aiyan. covenant to pay. 


Appeal against the decree of the District Judge of Trichino- 
poly im Original Suit No. 26 of 1889. 


, This case cåme on for hearing before Parker and Shephard, JJ. 
on the 14th December, 1891, when their lordships made the follow- 
ing order of referonce to the Full Bench :— 


ORDER.—The District Judge has held that the mortgage 
executed by the Ist defendant in favor of the plaintiff ’s late hus- 
band is purely a usufructuary mortgage and that, therefore, the 
suit which is brought to recover the money secured against the 
defendant personally and by sale of the property is not maintain- 
able. 

If the mortgage instrument contains a covenant on the part of 
the defendant to pay the money, we think there can be no doubt 
that the action hes. ‘Ihe clause on which the plaintiff relies is as 
follows :— 

“I shall pay you the said mortgage amount of Rs. 3,000 in 
Chittrai Kalavadi of the year 1883 and take back this deed of 


* A. S. No. 25 of 1891. 24th November 1898 ; 7th December 1893. 
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mortgage with possession and the cancelled bonds mentioned above.” 
The mortgage instrument is dated 10th May 1878. Clearly the 
clause quoted import8 a covenant to pay the mortgage money. 
But it is said that the clause which immediately follows shows that 
no covenant was intended. That clause runs thus :— 


“Jf [ fail to pay the mortgage amount in the said Kalavadi, 
then you shall receive the said mortgage amount in the Chittrai 
Kalavadi of whatever year I may pay it, deliver the said lands to 
wy possession, having cleared off the arrears of Government revenue 
and also give back the bond.” 


We are unable to see that the clause is in any way inconsist- 
ent with the preceding one. 


By the first clause, the mortgagor covenants to repay the 
money in the cultivation season of 1883: by the 2nd clause, it is 
stipulated that on the mortgagor’s default to pay the money in 
1888, the mortgagee shall accept payment ofthe same in any later 
cultivation season. In other words, this second clause, which, like 
the tirst, is for the immediate benefit of the mortgagee, limits the 
discretion of the mortgagor to repay the money and redeem the 
land. 


Naturally the mortgagee was anxious not to be called upon to 
give up his security except at a season when the land could not, in 
the nature of things, be bringing him in any profit. 


‘In our opinion the covenant to pay is not affected by the 
clause, but inasmuch as in the case cited (Appeal No. 4 of 1891) 
the Chief Justice and Wilkinson, J have taken a different view of 
the manner in which a similar document (the terms of which we 
are unable to distinguish) should be construed, we refer to the Full 
Bench the question, ‘whether plaintiff is entitled to sue for sale 
under the provisions of the Transfer of Property Act.” 


In pursuance of the above reference, this case came on for 
hearing on the 24th November 1893 before a Full Bench consist- 
ing of Collins, C. J., Muthusami Aryar, J., and Shephard, J. when 
their lordships delivered the following judgment. 


0. R. Pattabhirama Aiyar for appellant. 
H. G. Wedderburn for respondents. 
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JUDGMENT :—We are clearly of opinion that thé mortgage 
contains a covenant to pay and that therefore a sult i for sale lies. 


[In accordance with the opinion of the Full Bench, the Divi- 
sion Bench, Collins, C. J., and Shephard, J., reversed the decree of 
the District Court and remanded the suit. | 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :-- Mr. Justice’ Muthusami Aiyar and Mr. Justice Best. 
Maddi Ramayya and another ... Appellants (1st & 2nd Defts.).* 


Vv. 


Chidella Venkataratnam ... Respondent (PIF 


Hindu law—Son’s liability to pay father’s debts—Decreo ngainst father—Suit against 
sons after father’s death—Oivil Procedure Code, Ss. 48, aeration Act XV of 1877, 
Soh. I, Art. 120—Non-joinder of plaintaff. 


Where a money decree payable by instalments had been obtained against - 
u Hindu father and two of hie sons and an application for exeoution on the 
father’s death against two other sons born after the decree had been dismissed, 
held, (1) that a suit by the oreditor for the recovery of the instalments then due 
from the ancestral property in the hands of the latter is not barred by S. 244 or 
S. 48 of the Code of Oivil Procedure, or by any other rule of law; Arunachala v. 
Zamindar of Sivagins, I. L. R, 7 M, 828, Natasayyan v. Ponnusami, I. L. R, 16 M, 99, 
Hanumantha y. Hanumayya, I. L. R, 5 M, 282, fqllowed; (2) that the (Spit was not 
for mere devlaration under 8. 288 in respect of instalments already ‘due but for 
their recovery, the order refusing execution against the sons having been passed 
under 8. 244 of the Oode; (8) that the suit was not barred by limitation as Art. 120 
of the Limitation Act applied and the time began to run in respect of ingtalmenta 
that became due after the father’s death from the dates on which they fell due: 
Natasayyan v. Poanusams, I. L. R, 16 M, 99, distmguished; (4) that the plaintiff 
was only entitled to a declaration in respect of instalments which had not become 
due at the date of suit; (5) that the non-joinder of the plaintiff’s undivided brother 
was only an immaterial irregularity by reason of the amendment made in the plaint 
by which the plaintiff was described aga the managing co-parcener and representative 
of his joint family. 


Appeal against the decree of the District Judge of Kistna at 
Magulipatam in Original Suit No. 7 of 1891. 


The facts of this case appear sufficiently from the following 
judgment of the High Court. 


C. R. Pattabhirama Atyar and E. Venkatarama Sarma for 
appellants. 


* A, S, No. 91 of 1892, 8lst October 1893. 
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The Advocate-General (J. H. Spring Branson) for respondent. 


JUDGMENT :—Appellant’s father, Maddi Chidambarayya, 
was judgment-debtor and respondent Venkataratnam was execu- 
tion-creditor in Original Snit No. 5 of 1877 on the file of the 
District Court of Kistna: Besides the minor appellants who were 
twins, Chidambarayya had two other sons named Veerayya and 
Rama Murti and subsequent to the decree in the above suit, the 
former died in co-parcenary without issue and the latter died 
leaving him surviving two minor sons, 8rd and 4th defendants in 
the pregent suit. Prior to 1878, Chidambarayya had dealings with 
Venkataratnam for several years and on the 19th March of that 
year the former executed in favor of the latter the mortgage A as 
security for the sum of Rs, 8,000 then found due by the one to the 
other. It was upon this mortgage, Original Suit No. 5 of 1877 
was brought against Chidambarayya and his two elder sons Veerayya 
and Rama Murti but only a money decree was vbtained against 
them. The decree directed them to pay respondent Rs. 9,677-2-5 
with interest at 6 per cent. per annum from date of suit to date of 
decree, Rs. 6000 odd in three specified instalments of 1877 and 
1878 and the balance Rs. 4250 by yearly instalments of Rs. 250 
commencing with the Ist May 1879. The decree was passed 
on the 19th October 1877 and Chidambarayya died on the 28th 
December 1883 after having paid part of the debt. On the 19th 
April 1888, respondent applied for execution against Chidam- 
bavayya’s four sons, viz, Virayya and Rama Murti who were parties 
to the decree and against appellants who, as alleged by respondent, 
are twins born subsequent to the suit and in pursuance of this 
application he attached some of the property belonging to Chidam- 
barayya’s family. On appellants objecting to the attachment so 
far as it affected their shares, the District Court raised it on the 
ground that the younger sons were not parties to the decree under 
execution and that a fresh decree should be obtained against them 
before the property which passed to them by survivorship could be 
proceeded against ın execution. The District Court made its order 
on the 18th September 1889 and on appeal preferred from that 
order under 5. 244, Civil Procedure Code, the High Court confirm- 
ed it on the 21st October 1890. Hence this suit. 


In his plaint, respondent prayed for a deoree declaring that 
defendants are bound to pay at once on the liability of the entire 
2 
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family property including their interest and already caused to be 
attached, Rs. 1,792, the amount of six past instalments from 
Ist May 1885 to 1st May 1890 and Rs. 1,250 the amount of five 
future instalments when they become due with the condition of 
paying interest in default of payment on the due date as per terms 
of the decree in Original Suit No. 5 of 1877. The plaint prayed 
also for an injunction, for costs of the suit and for such other 
reliefs as the court may deem it proper to grant. ) 


Respondent’s case was that as sons taking ancestral property 
by survivorship on the death of their father, appellants were liable 
for the debt sued for. The sons resisted the claim on the following 
grounds, viz. (1) that the suitis bad for non-joinder of respon- 
dent’s brother, (2) that at the date of the former suit, appollants 
were alivo and the suit is therefore barred by 8. 48, Civil Proce- 
dure Code, (3) that the claim is time-barred, and (4) that tho debt 
in question is not binding upon them. The District Judge gave 
judgment for respondent with costs and directed that defendants 
1, 2,8 and 4 do pay plaintiff Rs. 1792 (the six past instalments ' 
and interest thereon) together with interest at 6 per cent. per 
annum from date of plaint to date of payment from the property 
‘of the family in the hands of the defendants, and ordered further 
that the defendants do pay the five future instalments on the 
respective dates on which they fell due with interest at 6 per cent, 
from those dates from the property in their hands. Against this 
decree, lst and 2nd defendants have appealed and they reiterate 
the grounds of defence in support of their appeal and also urge 
that the suit is either not maintainable at all or at least in its 
present form. On the merits, there can be no doubt that appel- 
lants are liable to pay their father’s debt. Respondent deposed 
that the debt in dispute was contracted on account of the trade 
which Chidambarayya carried on and of the cultivation of his lands. 
Appellants offered no evidence to show that the debt was either 
illegal or immoral, nor did they allege either that ancestral property 
came to them by survivorship or that such property as so came was 
_ not sufficient to satisfy respondent’s claim. The contest in appeal 
has reference inthe main to several preliminary objections urged 
against the claim and the first of them is the non-joinder of respond- 
ent’s undivided brother as a co-plaintiff. This formed the subject 
of the fifth issue and the judge determined it in respondent’s favor 
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observing that no evidence need be brought on that issue. It 
appears that appellants and respondent’s undivided brother asked 
that the latter should be included in the suit but that their appli- 
cation was refused on the ground that he was nota necessary party. 
The procedure followed by the judge cannot be reconciled with the 
policy of S. 82, Civil Procedure Code, as explainedin Vydianada 
v. Sitarama, I. L. R, 5 M, 52, and with the principle that when 
the debt sued for is due to a joint Hindu family, the debtor is 
entitled to insist that all the joint creditors from whom he can 
claim a discharge ought to be parties to the suit in order that the 
' deoree which may be passed therein may effectually discharge him 
as apainst all. It appears however that respondent amended the 
plaint by describing himself as managing co-parcener and repre- 
sentative of the joint family, The omission therefore to make 
respondent’s brother a party to the suit is by reason of the amend- 
ment a mere formal error by which appellants cannot be prejudiced. 

Asregards tho 2nd preliminary objection that this suit does not 
lie, the judge very properly disallowed it for the reasons mentioned 
in paragraph 14 of his judgment. The right which respondent 
seeks to enforce is that of the creditor to recover the debt of a 
deceased Hindu father from his sons to the extent they take ances- 
tral property by survivorship and the ground of action is that 
by Hindu law it is the pious obligation of the latter to discharge so 
far as ancestral property permits, the debt which the former died 
without paying. The present suit is not a suit to enforce the ori- 
ginal mortgage because it has merged in the money decree in 0.8. 
No. 5 of 1877. Nor is it a suit to enforce the decree in that snit. 
which can only operate inter partes. Itis a suit to enforce an obli- 
gation imposed by: Hindu law on the son to pay upon his father’s 
death his debt in a certain contingency, an obligation which was not 
adjudicated upon in the previous suit and which can only be en- 
forced by afresh suit. In Arunachala v. Zamindar of Stvagiri, 
I. L. R, 7 M, 828 and Natasayyan v. Ponnusami, I. L. R, 16 M, 99 
this court allowed such obligation to be enforced by a new suit. 
In Hanumantha v. Hanumayya, I. L. R,5 M, 282, the Full Bench 
observed that to enforce the liability of ancestral property in the 
hands of sons to satisfy their father’s debt, the holder of a money 
decree ‘must have recourse to a separate suit. 

The third preliminary objection is that the question whether 
ancestral property is liable or not for the father’s debt in the 
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present suit is one which relates to execution of the decgse in O. 8. 
No. 5 of 1877 and that the order whereby this attachment was . 
raised was an order made under S. 244, Civil Procedure Code, and 
that no fresh suit can be brought. This contention is however at 
variance with the order of this court passed in an appeal preferred 
under 8. 244 on the 21st October 1890. It must also be observed 
that this order is in accordance with the principle laid down by 
the Full Bench in Hanumantha v. Hanumayya. It may also be 
noted here that under S. 234, Civil Procedure Code, an execution 
creditor can only proceed against the property of a deceased debtor 
in the hands of his representatives and not against the property of the ° 
representative. It is loosely said at times that joint ancestral pro- 
perty in the hands of a sonis under the Mitakshara law assets for 
the payment of the father’s debt but it 1s not so per se but assets 
only when the debt is either admitted to be binding or when in the 
case of a bona fide dispute it is finally adjudicated in a fresh suit 
to be neither illegal nor immoral. l 


Another preliminary objection is that the order passed by the 
judge onthe 18th September 1889 and confirmed by the High 
Court on the 21st October 1890 was an order made under S. 280 of 
the Code of Civil Procedure and that a declaratory suit is the only 
one which can be maintained under 8. 283 for the purpose of ren- 
dering that order inoperative. That was clearly not an order made 
under S. 280. It purported to be made under 8. 244 and there 
was an appeal tothe High Court and the final adjudication there 
“was to the effect that the matter then in controversy was one which 
ought to be dealt with not in execution but in a regular suit, 


The fifth preliminary objection is that appellants were in ex- 
istence before the date of suit 5 of 1877 and that the present suit 
against them is consequently barred by 8. 43 of the Code of Civil 
Procedure. We are not prepared to attach weight to this objec- 
tion for two reasons, viz., (1) because the cause of action in the 
present suit is not the same as in the previous suit, and (2) because 
we concur in the judge’s finding that appellants were born subse- 
quent to the former suit. We adopt the reasons mentioned in 
paragraph 8 of the Lower Court’s judgment. 


Two more objections are argued in support of this appeal. It 
is urged that the plaint asked only fora declaratory decree and 
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that the judge passed a decree for payment not only of instalments 
which had accrued due prior to suit but also those which had not 
then become due, So faras it relates to future instalments, the 
decree should have been merely declaratory and it was not compe- 
tent. to the judge to direct payment of a debt in respect of which 
the cause of action had not arisen at the date of suit. ‘The clause 
in tho plaint which prays for a decree declaring that defendants are 
bound at once to pay Rs. 1,792, the amount of the past six instal- 
ments is ambiguons, but it prays also for such relief as the court 
may desm proper and a direction that the instalments which had 
become due be paid awards only such as are properly claimable on 
the facts of the case. However imperfect the wording of the clause 
may be, there is reason to think that the intention was to claim 
consequential relief in respect of past instalments. The payment 
of the full institution fee, the words, “Are bound at once to pay” 
and the prayer for such other relief as the court may grant, shew 
that a reasonable construction has been placed on the plaint and 
that the decree is substantially correct in so far as it relates to past 
instalments. 

The last preliminary objection is that the suit is time-barred. 
The judge holds that time began to run from the date on which 
each instalment fell due and that the period of limitation is twelve 
years under Art. 122, Schedule II of the Act of Limitation. But 
it is clear that Art. 122 is not applicable, for this is not a suit upon 
a judgment and under the Code of Civil Procedure no second suit 
will lie upon a previous judgment, the remedy provided being its 
execution in the manner therein prescribed. As was observed in 
Natasayyan v. Ponnusami, I. L. R, 16 M, 99, it is Art. 120 that 
governs the suit and the statutory period is six and not twelve years 
as considered by the judge. According to Art. 121) time begins 
to run from the date when the right to sue accrues and apply- 
ing this principle to the case before us, we agree with the judge 
that the time begins to run from the date on which each instal- 
meut becomes due. To this view, appellant’s pleader objects first 
on thé ground that the son’s obligation to pay the father’s debts 
arose Immediately on the father’s death, which in this case occurred 
on the 28th December 1883, whereas the present suit was not 
brought till the 3rd February 1891. But this objection is not 
sound inasmuch as the father’s obligation was only inchoate at the 
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date of his death and the words “right to sue” presuppose the 
existence of an obligation which is no longer inchoate but is 
perfected and clothed with a right of action. It is not correct to 
say that the obligor’s death perfects all his inchoate obligations 
which devolve on his heir and renders them enforceable at once 
without reference to the contract or rule of law which originated 
them. Suppose that the father executed an instalment bond for 
Rs. 10,000 payable in 10 yearly instalments and died before the 
first instalment became due leaving considerable separate property 
for his son to inherit. May the creditor demand the whole debt 
saying that the father’s death perfected all his inchoate obligations 
as against the heir? The general principle is that. the son 
succeeds to the father’s assets and liabilities as they are at the 
death of the latter and that the father’s death does not alter either 
the nature or extent of the rights or liabilities transmitted to the 
son. Why should the case then be otherwise where the obligation 
attaches to ancestral instead of separate property in the hands of 
the son? The theory of the son’s pious obligation rests on this 
basis, that the non-payment of a debt is a sin and that so long as 
ib remains unpaid it is a source of torment to the manes of the 
father which it is the son’s duty to relieve against. The object is 
to afford relief to the father by discharging his debt when it 
becomes due and not to benefit the creditor by making the debt more 
onerous against the son than it was against the father. The answer 
to the question when an obligation ceases to be immature and 
becomes actionable must depend upon the contract or the rule of 
Jaw which is its cause, and not upon any new contract to be made 
by the court for the parties concerned. In the case of a pious 
obligation devolving on the son under Hindu law when ancestral 
property survives, tho obligation devolves on the`son in the 
condition in which it would be enforceable against the father if he 
had been still alive. Itis no doubt correct to say that the father’s 
debt is binding on the son when ancestral property survives to him 
upon the father’s death, but itis not correct to hold that the debt 
becomes always payable at once on the fathers’ death. In most 
cases the debt may be, and is, one due at the date of the father’s 
death but cases may arise in which it may fall due some years 
after that event. It is no doubt stated in the case reported in 
I. L. R, 16 M, 99 that time runs from the date of the father’s death 
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but it should not be forgotten that in that case the debt was over- 
due when the father died. We are therefore of opinion that the 
suit is not time-barred, 


The result is that the decree of the judge will be modified by 
omitting the direction abont the payment of future instalments 
and by substituting for it a declaration that appellants are liable to 
pay future instalments as they fall due and the decree is confirmed 
in other respects. The appeal having substantially failed, appel- 
lants will pay respondent’s costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr. J astice Muthusami Aiyarand Mr. Justice Best. 


Chathakelan alias Thundu alias Eda- 7 
haga Valia Nai E © | Appollant (Petitioner) .* 
v. 
Govinda Karumiar ... mee ... Respondent (Oownter-Petr.). 


Civil Procedure Code, 8. 284—Execution of decree—Person in possession not “ legal 
representative.” 


A decree cannot be enforced in execution against person who is not the legal 
representative of a deceased judgment-debtor on the ground that he is in possession 
of prcperty belonging to the estate of the deceased. 

Appeal against the order of the District Judge of South Mala- 
bar in Civil Miscellaneous Appeal No. 17 of 1892 confirming the 
order of the District Munsif of Palghat in Miscel laneons Petitions 
Nos. 880 and 2325 of 1891. 


A decree was obtained against the Edathara Valia Nair for a 
sumof money. The decree-holder sought to execute it against his 
successor in stanom on the ground that the latter had collected 
malikhana due to his predecessor, The District Munsif allowed 
execution. On appeal the District Judge éonfirmed his order 
although he was of opinion that the present Valiya Nair was not 
entitled to the malikhana due to the estate of the deceased. 


The present Valiya Nair preferred this appeal to the High 
Court. 

K. P. Govinda Menon for O. Sankaran Nair for appellant. 

V. C. Destkachariar for respondent. 


#0, M.S. A. No 61 of 1892. 16th November 1893. 
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JUDGMENT :—Thongh the judge says there is authority for 
holding that the words “legal representative’ in §.°234 of the 
Code of Civil Procedure include any person who has taken posses- 
sion of the property of the deceased judgment-debtor, he has not 
cited any snch authority. It was held in the case reported in 15 
W. R, 476, Dunput Sing Bahadoor v. Ranes Rajessurec, that 


_ property in the possession of others than the legal representative 


Marimuthu 
Pillai 


ve 
Krishnasami 
Chetti. 


might be taken in execution of a decree; but it was so held with 
reference to the language of S. 210 of the Code of 1859, which 
allowed of execution being taken either against the legal yepresen- 
tative or the estate of the deceased judgment-debtor. But in S. 234 
of the present Code the words “ against the estate of the deceased 
debtor” are not to be found, and execution is allawed only against 


‘the legal representative and “to the extent of the property of the 


deceased which has come to his hands and has not been duly dis- 


posed of.” i 

We do not think that the words, ‘ legal representative’ can be 
taken to include any person who does not in law represent the 
estate of the deceased. ‘he wording of S. 284 seems to point to 
the intention that a stranger in possession of property who was 
not a party to the decree ought not to be proceeded against in 
execution or otherwise than by a regular suit. 

We must set aside the crders of the courts below with costs 
throughout. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Muthusami Aiyar and Mr. Justice 
Best 3 i 
Marimuthu Pillai sat 3) ... Appellant (Defendant).* 


Respondents (2nd, 3rd and 
Ath Plaintiffs). 

Suit on promissory note by payee~—Hndorsement invalid—Negotiable Instruments 
Act XXVI of 1881, S. 46. 

Held, that although the property in a promissory note payable to order on 
demand passes hy endorsement and delivery a suit by the endorsee having been 
dismissed on the ground that the endorsement was invalid, the endorsement must 
be treated as cancelled and the payee entitled to sue, 

Held also, that the payee of a promissory note is entitled to pay an endorsee 
when the note is dishonored and striking out the endorsement to sue the maker 
for compensation, and that as the endoraee had been paid after dishonor, the suit 
upon the note by the payee would lie. 


* A. 8. No. 25 of 1808, 6th December 1898. 


Krishnasami Chetti and others 
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Appeal against the decree of the District Judge of Trichinopoly 
in Original Suit No. 30 of 1890. 


This was a suit on a promissory note payable to order on 
demand executed in favor of the first plaintiff by the defendant. 
The lst plaintiff had endorsed the promissory note to P. Subbayyar 
who instituted a suit thereupon against the defendant. That suit 
was dismissed on the ground that P. Subbayyar had paid no 
consideration for the endorsement and that he was not the proper 
person to sue upon the note. The plaintiffs thereupon instituted the 
present suit upon the note. The defendant contended that there 
was no consideration for the pro-note and that the plaintiffs had 
no right to sue upon a note which had been endorsed to another. 
The District Judge held that the note was for consideration, and 
that the defendant was estopped from contending that the endorse- 
ment was valid. 


The defendant preferred this appeal to the High Court. 


T. Rama Row for appellant. 
V. Bhashyam Aiyangar and C. R. Tirwenkatachartar for 
respondents Nos. 2 and 3. 


V. Krishnaswami Atyar for respondent No. 1. 


JUDGMENT :—T wo questions arise for decision in this appeal 
and the first of them is whether the promissory note A was 
executed for money lent or subject to the agreement set up by the 
appellant. The finding of the judge is that the note was given 
for money lent and the contention in appeal is that the judge has 
refused credit to the evidence adduced by appellant on insufficient 
grounds, 


[Upon the evidence the court held that there was consideration 
for the note and proceeded as follows. | 


The 2nd question is whether property in the promissory note 
_A vested in Lakshmana Chetti at the date of suit so as to enable 
him to maintain it. ‘The facts so far as they bear on this point are 
shortly these: Lakshmana Chetti endorsed the promissory note to 
one Patnam Subbayyar but appellant refused to pay when the note 
was presciited for payment. Thereupon, Subbayyar applied to a 
Notary Public at Trichinopoly for noting the dishonor and the 
ote was accordingly protested. Thereupon the endorsee sued 
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the maker in No. 87 of 1888 on the file of the District Court 
_ but appellant pleaded the agreement now set up and contended 
further that the endorsee paid no consideration for the endorse- 
ment and, that there was, therefora, no valid transfer of the 
promissory note. The District Judge upheld his contention and 
dismissed the suit without entering on the question whether any 
and what consideration passed from the payee to the maker. On 
the dismissal of this suit Lakshmana Chetti paid Subbayyar and 
got back the note but it was not reindorsed in his favor. As 
appellant’s 4th witness Subbayyar states that the note was endorsed 
to him in part payment of a debt duo by Lakshmana Chetti and 
that when the suit failed Lakshmana Chetti paid him the amount 
due under it and got back the dishonored note. Itis no doubt 
true as argued by appellant’s pleader that the property in a pro- 
missory note payable to order on demand passes by endorsement 
and delivery. So it was held in Pattat Ambadi Marar v. Krishnan, 
I. L. R, 11 M, 290 and it is also expressly provided for by S. 46 
of Act XXVI of 1881. But inthe case before us, the endorsement 
in favor of Subbayyar was declared by the decree in Original Suit 
No. 37 of 1888 invalid and must therefore be treated as cancelled. 
Moreover the payee of a promissory note is entitled to pay an 
endorsee when the note is dishonored and, striking out the endorse- 
ment, to sue the maker for compensation or to reissue the note. 
See Byles on Bills of Exchange, 14th Edition, page 195. The 
objection that respondents have not taken out a certificate to 
collect the debts due to Lakshmana Chetti is not pressed, the 
certificate being produced before us. 


This appeal fails and is dismissed with costs 


i IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Muthusami Aiyar and Mr. Justice Best. 
Narana Maiya... re a is . Appellant (Deft.)* 


Vasteva Karanta and another “as .. Respondents (P/fs.) 








* 9 A, No. 218 of 1893. 25th October 1898 
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Hindu lay—Personal decree against widow— Purchaser taking life interest—Efect of 
dismissal of claim petition by reveraioner. 

Where a merely personal decree was passed against a widow thongh for a debt 
binding on the reversioner and thero is nothing to show that the decree was intended 
to operate against the reversioner the purchaser of the property in execution of the 
decree takes only the widow’s life interesat. 


The diamiasal of a claim petition by the reversioner in execution proceedings 
against the widow cannot affect his reversionary right. 

Second Appeal against the decree of the District J udge of 
South Canara in Appeal Suit No. 236 of 1891 presented against 
the decree of the District Munsif of Kundapur in Original Suit 
No. 152 of 1890. 


The suit was by the nephew of one Ramappa Karanta as rever- 
sioner after the death of his widow in 1888 against the defendant 
who was an auction-purchaser of the property in execution of a 
decree obtained against her. The District Munsif held that the 
debt for which the decree was passed against Ramappa’s widow 
was binding upon her husband’s estate and therefore the defend- 
ant had a good title to the property. He also referred to a razi- 
namah entered into by Ramappa’s widow with the plaintiff’s father 
according to which there was no stipulation that she was.to hold it 
for life though she was interdicted from alienating it without his 
consent. He also held the plaintiff estopped from questioning the 
validity of the sale in favor of defendant as a claim petition by the 
plaintiff objecting to the attachment and sale had been dismissed 
for default. The Munsif dismissed the suit. The District Judge 
on appeal held that the decree against Ramappa’s widow was only 
personal whatever the value of the debt and that the defendant 
took only the widow’s life interest by his purchase. He gave the 
plaintiff a deoree. 


The defendant preferred a second appeal to the High Court. 


C. R. Pattabhirama Atyar for appellant. 
K. P. Madhara Row for respondents. 


JUDGMENT :—There is nothing in Exhibit VII to show that 
the decree was obained against the widow Mahalakshmi as the 
representative of her husband’s estate, nor are we referred to any 
proceedings in that suit showing that the decree was not a personal 
one simply. 
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In ‘the case reported in I. L. R, 10 C, 985, Jugul Kishore v. 
Jotendro Mohin Tagore, the decree was passed against the husband. 
In that reported in 16 W. R, 49, Bisto Beharee Sahoy v. Lalla 
Byjnath Pershad, the husband’s property was expressly made 
liable by the decree. Neither of these cases, is, therefore, on all 
fours with the present one, which is governed by the principle 
laid down by the Privy Council in Baijun Doobey v. Bry Bhookun 
Lall Awusti, L. R, 2 I. A., 275. 

The razinamah Hixhibit A does not, on its true construction, 
amount to a gift of ‘an absolute estate to the widow. It merely 
recognizes the widow’s right to possess the property during her 
life without making alienations. 

The dismissal of the claim petition VIII cannot affect ‘the 
plaintifi’s claim as reversioner, a claim which only became ehforce- 
able on the widow’s death in 1888. Further, the claim was dis- . 
missed without enquiry. 

It is finally contended that the debt in question was due from 
the husband, as is also found by the District Munsif and that the 
District Court was wrong in considering this point immaterial. 

This was not the case of a voluntary sale by a widow in dis- 
charge of her husband’s debt, but of a court sale in execution of a 
personal decree obtained against the widow. The judge is there- 
fore right. 

We dismiss the appeal with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Muthusami Aiyar, and Mr. Justice Best. 


Kandathil Padinhare son Bair J Appellant in No. 779 (2nd 
and Manager Sankunni Mair Defendant) .* 


Kizhanalloor Manakkal Wan aai i 
Nambudri’s son Narayanan Nam- R ar in Do. (Pif. 
budri and another and let Defendant). 


_ Puthiadath Karnavan and Manager } Appellant in No. 948 (1st 


Itti Raman alias Kunhunni Nam- Defendant)+ 


biar. 


Respondents in Do (PIF. 


Nambudri's son Narayanan Nam- and 2nd Defendants). 


v. 
Kizhanalloor Manakkal Narayanan 
budri and another. 


* 8. A. Nos. 779 and 943 of 1892. 4th October 1893. 
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Civil Proogdure Code, S. 817—Certified purchaser agent of judgment-debtor—Suit 
to recover property. 


Where in ereoution of a deoree against the plaintiffs predecessor in interest 
the jenm right in certain properties was purchased by his agent on account of his 
principal and such agent became the certifled purchaser, held, that a suit by the 
plaintiff against the heir of the certified purchaser is not barred by S 317 of the 
Code of Civil Procedure. 


Held, however, that the properties were subject to a charge in favor of the heir 
of the certified purchaser for the amount of the purchase-money found to have been 
paid by him out of his funds with interest thereon at 6 per cent. up to the date of 
payment. 

Obster dictum :— Section 317 of Act X of 1877 has not altered in principle the 
rule. of law in § 260 of Act VIII of 1859. 

Per Muthusams Atyar, J:—The protection given to a certified purohaser under 
8. 317 does not extend to cases of fraud. 

Per Best, J:—The j udgment-debtor is not entitled to recover property from 
the certified purchaser on the mere ground that he is a benamtdar, or that to allow 
him to keep the property would bs to allow a fraud to be perpetrated. 

Second Appeals against the decrees of the Subordinate Judge 
of South Malabar at Calicat in Appeal Suits Nos. 1064 and 1065 of 
1890, confirming the decree of the District Munsif of Nedunganad 


im Original Suit No. 389 of 1889. 


The facts of this case appear sufficiently from the following 
judgments. 


In S. A. No. 779 of 1892. 
P. R. Sundara Aiyar for appellant. : 
K. P. Govinda Menon for respondent No. 1. 


In S. A. No. 948 of 1892. 
O. Sankara Nair for appellant. 
V. Bhashyam Aiyangar for respondent No. 1. 


JUDGMENTS :— Best, J.—These two appeals are against the 
same decree—the appellant ip No. 779 being the 2nd: defendant, 
and appellant in No. 948 the 1st defendant. 


The suit was brought by the plaintiff for possession of two 
items of land alleged to be the jenm property of plaintiffs house 
and demised by plaintifi’s ancestor on kanom for Rupees 412-9-2 to 
a former karnavan of defendants 2 to 15 in Kollam 1040 (1864-5). 
Plaintiff’s case is that, on the land being sold (in 1874) in execution 
of decree in O. S. 282 of 1868 obtained against plaintiff’s father, 
it was purchased by 1st defendant’s late karnavan Raman Nambiar 
benami for plaintif’s mana. (house), the said Raman Nambiar 


Sankunni 
Nair 


v. 
Narayanan 
Nambudrı 
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having been appointed by plaintiff’s mother, manager of plaintiffs 
mana—plaintiff being an infant aged two years in 1048’ (1872-8) 
when his father died; that Raman Nambiar continued as such 
manager till 1054 (1878-9) when Ist defendant was appointed as 
his successor and is still the kariastan; that in 1064 (1888-9) when 
the kanom was renewed to 2nd defendant at the advice of the 1st 
defendant, the plaint items were fraudulently excluded. Hence 
this suit. 

The lst defendant denied that either his karnavan or himself 
ever managed on behalf of plaintifi’s mana, and pleaded ‘that the 
purchase in 1874 was made by his karnavan with his own money 
and on account of his own tarwad and not benami for plaintiff ; 
that the suit was opposed to Ss. 80 and 817 of the Code of Civil 
Procedure and also bad for misjoinder of causes of action; further, 
that it was time-barred and that plaintiff attained his majority 
more than three years before the institution of the suit. 

Defendants 2 to 5 supported 1st defendant, and the other 
defendants allowed the suit to proceed ea parte as far as they were 
concerned. 

The two Lower Oourts have concurred in finding that at the 
date of the purchase of the plaint property, 1st defendant’s karna- 
van was managing on behalf of plaintiff's mana; that he did in 
fact purchase the property for the plaintiffs illom—though the 
money paid was lst defendant’s karnavan’s own; that there was 
no adverse possession till January 1889 when plaintiff granted the 
renewal kanom and 1st defendant executed the kanom deed XXIII, 
shortly after, for the plaint lands; also, that the suit is brought 
within three years of plaintiff’s attainment of majority, and that 
the cause of action did not arise till January 1889. It has further 
been found that the suit is not bad either for misjoinder of causes 
of action or under section 80 of the Code of Civil Procedure. 

The principal contention before this court is that the suit is 
bad as being opposed to S. 817 of the Code of Civil Procedure, 
which declares that “no suit shall be maintained against the certi- 
fied purchaser (at a court sale) on the ground that the purchase 
was made on behalf of any other person, or on behalf of some one 
through whom such other person claims.” 


The District Munsif held the above section to be no bar to 
the suit because “the auction was held and the sale certificate 
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granted before the new Act (X of 1877) came into force and the 
provisions of §. 817 apply to a certified purchaser under the 
Act.” Butas well observed by Mahmood, J., in Aldwell v. Ilahi 
Bakhsh, I. L. R, 5 A, 478—at p, 481—Section 317 of the present 
Civil Procedure Code has not altered in principle the rule of law 
contained in 8. 260 of the old Code (VIII of 1859). The 
Subordinate Judge’s reason for holding this suit not to fall within 
the prohibition contained in 8.817 is because it was held in 
Sohun Lall v. Lala Gya Pershad, 6 N. W. P. H. ©. R., 265 
that S. 260 of Act VIII of 1859 did not preclude a suit by a 
decree-holder against the certified purchaser for the purpose of 
establishing his right to bring the property to sale in execution as 
the property of the judgment-debtor, and “if so” (says the sub- 
ordinate Judge) “Ido not see why the judgment-debtor himself 
cannot bring a suit for a declaration that the property was pur- 
chased by his agent benami for himself.” I imagine, however, 
‘that it is this latter, case that the legislature had expressly in 
view in enacting S. 817. As observed bythe Chief Justice and 
Handley, J., in Rama Kurup v. Sridevi which ^is reported in 
I. L. R, 16 M, 290, “the object of the section is to put a stop to 
benamt purchases at execution sales, and this object can only be 
carried out by enforcing it in all cases without regard to conse- 
quences.” As further observed in the same judgment, “ It is not 
a sufficient reason for declining to carry out the express terms of 
the section, that to do so would be to allow a’ fraud to be perpe- 
trated. The person in whose name a purchase has been made for 
the benefit, and with the money, of another, of course commits a 
fraud in claiming the property as his own. Nevertheless, the law 
says that a suit shall not be maintained against him on the ground 
that the purchase was benam: and thus provides that his fraud 
shall prevail.” As was also remarked in Hamakrishnappa v. 
Adinarayana, I. L. R, 8 M, 511—at p. 515—“ the effect of S, 817 
can only be taken to be to enable certified purchasers and those 
claiming under them to avoid any alrangement made with them 
in regard to the purchase in the nature of a trust.” 


The present, however, is not a case of benamidar pure and 
simple. It is found that Raman Nambiar was, at the time of the 
purchase, manager on behalf of plaintiff who was an infant, 
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and that other would-be purchasers of the property abstained from 
bidding because they were given to understand tha’ the pur- 
chase by Raman Nambiar was being made by him as such manager 
and on behalf of the minor. Consequently, property worth 
Rupees 2,000 was allowed to be knocked down for Rupees 280. 
Moreover, Raman Nambiar never set up any claim to the property 
as his own. Such being the case, I do not think the Ist defendant 
can be allowed to succeed in his attempt to secure the property for 
himself under colour of S. 817 of the Code of Civil Procedure. 


But 1st defendant is entitled to interest on the Rupees 230 
decreed to him from 25th July 1874, the date of sale (see Exh. XX). 
The lower courts’ decrees will, therefore, be modified by directing 
plaintiff to pay to Ist defendant interest at 6’ per cent. per annum 
from 25th July 1874 to date of payment on the Rupees 280 decreed 
to lst defendant. Plaintiff and lst defendant will pay each other 
costs of the appeal proportionate to the amount allowed and dis- 
allowed. 

_ Second defendant’s appeal No. 779 is dismissed with costs. 

Muthusañi Aiyar, J—I come to the same conclusion. The 
question for determination in these second appeals is whether 
upon the facts found, the decision of the courts below is correct. 
The substantial parties to this suit are the son of the execution- 
debtor in Original Suit No. 282 of 1868 and the representative of 
the certified purchaser at the court sale held in execution of the 
decree passed therein. It is provided by S. 817, Civil Procedure 
Code, that no suit shall be maintained against the certified pur- 
chaser on the ground that the purchase was made on behalf of 
any other person, or of some one through- whom such other person 
claims. Although Act VIII of 1859 was in force when the sale 
took place in the present case, S. 817 has not, as observed in . 
Aldwell v. Ilahi Bakhsh, I. L. R, 5 A, 481, altered in principle the 
rule of law contained in S. 260 of Act VIII of 1859. The rule is, 
not that a benami purchase is void altogether, but that it shall not 
be available as a ground of action against a certified purchaser. 
The Privy Council held in Lokhee Narain Roy Chowdhry v. Kalypuddo 
Bandopadhya and Shamapuddo Bandopadhya, L. R., 21. A, 154, 
that when the certified purchaser is the plaintiff, the real owner, 
if in possession, and if he honestly obtained that possession, may - 
rely on the benami purchase as a ground of defence. It wag also 
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pointed out by this court in Ramakrishnappa v. Adinarayana, 
I. L. R, g M., 515 that a benami purchase is not invalid even 
as & ground of claim, as against defendants who are noither certi- 
fied purchasers nor claim under them. Another limitation of the 
rule is that indicated by the second paragraph of Ñ. 317, viz., that 
the protection vouchsafed to a certified purchaser does not extend 
to cases of frand. The snit from which these second appeals arise 
was brought against the anandravan of the certified purchaser, 
and the ground on which the courts below rest their decision is that 
the plauttiff is the beneficial owner and that the certified purchaser 
under whom the Ist defendant claims is benamt purchaser or his 
trustee. This ground of decision is inconsistent with the effect of 
S. 317 which is described in I. L. R, 8 M, 515, as enabling the person 
claiming under the certified purchaser toavoid any arrangement 
made regarding the benami purchase. If the facts found disclosed a 
benami purchase and nothing more, the appeals must prevail. But it 
. is also found that Raman Nambiar was, at the time of the court sale, 
managing the affairs of respondent’s illom as its agent and that he 
bought the land as such, though he advanced the purchase money on 
the understanding that he was to be repaid. It is also found asn 
fact that the market value of the land in dispute was Rupees 2,000, 
whilst it was bought atthe court sale for Rupees 280. The Dis- 
trict Munsif observes that there is strong evidence to show that 
numerous persons, who went to bid at the court sale, were dissuad- 
ed from doing so by Raman Nambiar, who represented to them 
that he was buying the land for the use of Respondent’s illom. It 
is also found that Raman Nambiar continued to be the agent of 
the illom till his death, and that efter him, the 1st defendant was 
agent until the date of the controversy which resulted in this litien- 
tion, Until 1889, the kanom originally granted by the illom was 
outstanding and it does not appear that Raman Nambiar ever 
asserted his title to the land in dispute or that the Ist defendant 
asserted fhe right of his tarwad to it prior to 1889. Under these 
circumstances, I consider that the decision of the courts below 
can be supported on the ground that Raman Nambiar bought tho 
land as agent of plaintiffs illom subject to a charge in his favor 
for the amount advanced by him, and that until 1889, the land was 
treated as the property of the illom; otherwise, an agent wonld be 
enabled to make a profit out of his principal’s property, which he 
\ 
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intended to deal with as agent and continued to do so till 1889, 
and thereby to turn the understanding on which his narfe was in- 
sorted in the certificate and the land was since held, into a means 
of perpetrating fraud on his principal. Ialso think that interest 
should be awarded on Rupees 280 in the decree proposed. 


I concur with my learned colleague on the other- questions 
raised in second appeal and in the decree proposed by him. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, Kt. Chief Justice and 
Mr. Justice Shephard. 


P. T. Krishnaswami Chetti~ ne ... Appellant (PIf').* 


v. 


The Natal Emigration Board carrying) 
on business by its Agents, Messrs. Respondents (Defte). 
Parry and Co. of Madras. f 


Transfer of Property Act IY of 1882, 8. 114—Payment into conrt—Relief against 
forfeiture—Presidency] Small Cause Courts Act IX of 1887, 8.22—Costs between 
attorney and client. i 


Held, that a lessee ig entitled to bo relieved against a forfeiture clanse in the 
lease, wherein & suit for the recovery of property by the lessor as upon oa forfeiture 
the lessee pays into court the arrears of rent with interests and costs, and that the 
further conduct of the suit after the payment is at the risk of the plaintiff. 


An application under Ch. VII of the Presidency Small Cause Oourts Act is not 
a suit within the meaning of 8. 22 of the Act, and the Migh Oonrt cannot award 
costs as between attorney and client for the plaintiff's failure to apply for ejectment 
in the Presidency Small Cause Conrt. i 


Appeal from the decree of the High Court of Judicature in 
the exercise of its ordinary original civil jurisdiction made in Civil 
Suit No. 242 of 1892. 


The plaintiff sued as the lessor of certain premises for their 
recovery alleging a forfeiture by reason of default in payment of 
rent and relied upon an express condition in the lease “ that if and 
whenever any part of the rent thereby reserved shall have been in 
arrear for a specified time, whether legally demanded or not, the 
lessors, their representatives and assigns may re-enter upon any 





* A. B, No. 8 of 1893, 22nd August 1893, 


t 


PART IV. | THE MADRAS LAW JOURNAL REPORTS. . 71 


part of the said premises and there-upon this demise shall be 
absolutely determined.” The lease was perpetual and the lessees 
were to hold possession from the 15th of September 1887. Rent 
was paid up to the period ending about the 15th of March 1892 
and default was made in payment of rent for the subsequent 
month until the 10th of May. The defendant tendered the amount 
of rent due on the 10th and 18th of May with interest and costs. 
But the plaintiff sued for the recovery of the premises. 

This case camo on for hearing before Wilkinson, J. who held 
that there was no default within the meaning of the forfeiture 
clause as the rent was only payable on the 1st of each succeeding 
month, although rents were paid on the expiry of each period on 
the 1dth of the month, and dismissed the plaintiff’s suit with costs 
as between attorney and client as a suit should have been instituted 
in the Small Cause Court. 

The plaintiff preferred an appeal to the High Court. 

P V. Krishnaswami Chetti for appellant, 

W. Grant (with Messrs. Wilson and King) for respondents. 

JUDGMENT :—It appears that on the 13th May 1892 there was 
a valid tender of rent, interest and costs and that on 3rd Novem- 
ber there was a payment into court of the full amount due up to 
the 15th November. This being so, the defendants have brought 
themselves within the terms of 8. 114 of the Transfer of Property 
Act. After the tender on the 18th May the plaintiff proceeded 
with the suit at his risk. The only other question is as to costs 
between attorney and client given by the learned judge. In our 
opinion this suit was not cognizable by the Small Cause Court and 
therefore S. 22 of the Act does not apply, An application under 
Chapter VII is not a cuit within the meaning of S. 22. 

We must vary the decree accordingly. Hach party will bear 
his own costs of this appeal. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Muthusami Aiyar and Mr. Justice Best, 


Subba Row... ae Sta ... Appellant (Petitioner) .* 
v 
Pälaniandi Pillai... re ... Respondent (Cownter-petr). 


# C., M. S. A, No. 5 of 1893, 12th October 1898, 
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Subba Eow. Succossion Certificate Act VII of 1889, Ss. 19,26—Second appeal. 
Palanjandi Where an application for a succession certificate is disposed of by a Subordin- 
Pillai. ato Court and the appeal decided by the District Court, there is no provision for & 
second appeal to the High Court. 

Appeal against the decree of the District Judge of South 
Malabar at Calicut in Civil Miscellaneous Appeal No. 68 of 1892 
confirming the order of the Subordinate Judge of South Malabar 

at Palghat in Civil Miscellaneous Petition No. 7 of 1892. 


This was an application for « succession certificate to the 
Subordinate Court of Palghat. The Subordinate Judge*rejected 
the petition on the ground the heirship was not proved. On 
appeal the District Judge confirmed his decision. 


The petitioner preferred a second appeal to the High Conrt. 


cal 


P. R. Sundara Aryar for appellant, 
K. P. Krishna Menon for respondent. 


JUDGMENT .—The preliminary objection is taken that no 
second appeal lies. The language of S. 26 appears to us to 
support the contention. The intention was, we think, to confer on 
the ‘District Court the same appellate jurisdiction over an order of 
an inferior court as is conferred by S. 19 on the High Court over 
the order of a District Court. | 


There is no provision in the Act for a second appeal in any 
case. Both S.19 and S. 26 declare that the orders of District 
Courts shall be final. 


The material words in 8.19, Cl. 8, are “ subject to the pro- 


visions of Sub-Section 1 and of Chapters XLVI and XLVII of 
the Code of Civil Procedure as applied by S. 647 of that Code 


an order of the District Court under this section shall be final.” 


Section 269, Cl. 3, is to the same effect, but the words “ subject 
to the other provisions of this Act” are omitted. 

It is contended that the word ‘final’ is intended to preclude 
any ‘other suit. This may be. But we are of opinion that it also 
precludes a further appeal except when such is expressly allowed. 

The use of the words ‘subject to the other provisions of this 
Act” in §. 19 and their omission in S. 26 is significant, 

We are of opinion that the preliminary objection must prevail. 

This appeal is therefore dismissed with costs, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
e 


Present :—Mr. Justice Muthusami Aiyar and Mr. Justice Best. 
Sreenivasa Thathachar, and others,,, Appellants (Defendants).* 


s v. 
Trichengod Pykist Rama Aiyz d , g 
another. i E \ Respts, (PIF. & 85th Deft). 


Mortgage decreo—Sale in uxecution—Charge in favor of decree-holder for subse- Sreenivasa 
quent arrears of revenue paid— Liability of property sold for fresh charge. Thathachar 


v. 
An agrðharam which consisted of several shares belonged toa number of Rome yim, 


agraharamdars and was registered in the name of them. Plaintiff asthe mortgagee 
of 88 out of 51 shares from some of the agraharamdars obtained a decree on the 
mortgage. Before the sale, plaintiff paid the arrears of revenue that acorued subse- 
quently and afterwards sold the shares in execution of the mortgage decree. Ho 
now sued for the recovery of the amount of revenue paid by him with interest from 
the whole of the agraharamdars and the entire 51 shares : 


‘Held, (1) that the plaintiff was entitled to a decree against the unregistered as 
well as the registered proprietors; (2) that the 38 pangus having been sold subject 
to the charge in plaintiff's favor, he was entitled to a decree against them also; (8) 
that the plaintiff was entitled to a joint and several decree against all the agrahar- 
amdars. 


r 


Appeal against the decree of the District Judge of Salem in 
Original Suit No. 9 of 1890. 


The facts of this case appear sufficiently from the following 
judgment. 


C. R. Pattabhirama Aiyar for appellant. 


K. P. Govinda Menon fer V. Bhashyan Aiyangar for respond- 
ant No, 2. | 


M. O. Parthasarudhi Atyangar and C R. Tiruvenkatachariar, 
for respondent No. 1, 


JUDGMENTS :—Best, J :—The following are the facts of the 
case ;—The plaintiff (now respondent) was assignee of the mortgage 
of 884th ontof 514th pangus of the agraharam of Byrojee effected 
by some of the pangudars on 8th January: 1881 for a sum of 
Rs. 8,245-1-5 borrowed to pay off the assessment &c. due on the 
whole agraharam. As such assignee, plaintiff brought a suit 
(Original Suit No. 2 of 1884) against the executants of the mortgage 
and obtained a decree on 22nd June 1885 (Exhibit H.) While th 


- 





* A.8, No. 151 of 1891. 7th September 1898. 
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above suit was pending the agraharam was again advertised for 
sale for arrears of revenue &c. which plaintiff paid off and insti- 
tuted Original Suit No. 2 of 1886 for recovery of the amount 
so paid ond obtained a decree for the same with interest on 
27th August 1888 (Exhibit M). While Original Suit No.2 of 1886 
was pending, arrears accrued for subsequent Faslies, and to 
prevent the sale of the properties for such arrears plaintiff paid a 
sum of Rs. 8,614-2-7 on the 18th April 1887 and a farther sum 
of Rs. 1707-7-0 on the 4th May 1888, Exhibits A and B. In 
execution of the decree in Original Suit No. 2 of 1884the 38ğth 
pangus were sold on 24th September 1888 when 85th defendant 
purchased the same for Rs. 11,000, as is evidenced by the certificate 
filed as Exhibit AA. 


The suit out of which the present appeal has arisen was 
instituted by plaintiff (in 1890) to recover from the entire agrahar- 
amdars from defendants Nos. 1 to 84 personally the amounts paid 
undor Exhibits A and B, with interest, costs and further interest. 


The District Judge has found some of the defendants to have 
no interest in the agraharam and therefore to be not liable but 
against the rest, except the 85th defendant, he has given a personal | 
decree. He has also exempted from liability for the debt the 
384th pangus purchased by 85th defendant at the sale in execution 
of the decree in Original Suit No. 2 of 1884, but has made the debt 
a charge on the remaining 18 pangus. Hence this appeal by 
defendants Nos. 1, 4, 5, 16, 17, 58 to 62, 66, 69, 74, 78, and 81. 


The first objection urged on behalf of the appellants is that in 
purchasing the 384th pangus at the sale in execution of the decree 
in Original Suit No. 2 of 1884, 85th defendant was merely a bena- 
midar for the plaintiff and that, the latter being the real pur- 
chaser, the charge is extinguished under S. 101 of the Transfer of 
Property Act. On the -issue whether plaintif was the real pur- 
chaser of the 384th shares, the District Judge’s finding is that 
though there are reasonable grounds for the defendants’ suspecting 
such to be the case, they have failed to prove it. Such also is our 
finding after a careful consideration of the evidence on both sides. 
Tt is therefore unnecessary to consider the question raised with 
reference to S. 101 of the Transfer of Property Act. 


6 
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` Other contentions on behalf of appellants are (1) that none but 
registered holders of shares in the Agraharam can be held per- 
sonally liable for the claim of the plaintiffs, and (2) that the District 
Judge has erred in exonerating from such liability the 85th defend- 
ant and the 384th shares of the village purchased in his name. 


‘The District Judge’s finding is that the 384th shares were sold 
subject to these encumbrances, but that nevertheless the shares 
must be held to be not liable for the same. His reasons for this 
finding are as follows:—A payment made by a mortgagee or other 
incumbrancer to save lands from sale for arrears of assessment is 
declared by 8. 85 of Act IL of 1864 (Madras) to be a charge upon 
the land which should “ only take priority over other charges accord- 
ing to the date at which the payment was made ;” plaintiff is there- 
fore qua such payment in the position of a mortgagoe and the deci- 
sion in Shaik Abdulla Saiba v. Haji Abdulla, I. L. R, 5 B, 18 is 
authority for the position that what is sold by the court in such cases 
is the right, title and interest of the mortgagor as it stood at the date 
of the mortgage, and such being the case it cannot be affected by 
the statement in the sale proclamation the the auction sale was 
subject to such incambrances. It is difficult to follow the judge’s 
reasoning. It being found as a fact that the 384th shares were sold 
subject to the charge, there seems no reason why the purchaser at 
such sale should be allowed to hold the saine free of the charge. 
As the arrears were due on these 384th shares as well, there is no 
reason whatever for exonerating them from liability for a propor- 
tionate share of the charge in any case. 


As to the contention that only registered owners can be treated 
as defaulters within the meaning of S. 25 of the Revenue Recovery 
Act and consequently the Lower Court’s decree is bad in so 
far as it makes defendants who are not registered holders also 
liable for the money due to plaintiff, the answer is to be found in 
Seshagiri v. Pichu, I. L. R, 11 M, 457. As there pointed ont, the 
right which the Government has to proceed against the registered 
proprietor in no way alters the liability of the real owner or of 
his holding for the arrears of revenue. Registered holders, and 
their property are declared liable at the option of Government in 
order that Government may not be hampered in the collection of 
revenue by being compelled to hold complicated enquiries as to real 
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ownership. But nevertheless the revenue is a debt due from the 
real defaulter and a charge on the holding. 


The remaining question is whether the decree is correct in so 
far ag it makes the defaulters jointly and severally liable. As the 
ontire holding was liable forthe revenue to Government, it must, 
I think, be held to be similarly liable to the plaintiff who has by 
payment of the arrears acquired a charge upon the land under 
the provisions of S. 85 of the Revenue Recovery Act. — 


As to the liability of defendants Nos. 58 to 60 (appellants 
Nos. 6 to 8) no issue appears to have heen asked for in the Lower 
Court. The result is that the 85th defendant as also 884th shares 
‘purchased by him must be held liable for the remaining shares and 
the other defendants. The lower courts decree will be modified 
accordingly. 

The appellants must pay the 1st respondent’s (plaintiff’s) costs 
of this appeal. They are entitled to their costs on the 884th shares 
from 2nd respondent (85th defendant) and must themselves benr 
the rest of their costs. 


As to the memo of objections I find the judge has ‘ziven no 
reasons for disallowing interest subsequent to the date of the suit. 


I am of opinion that plaintiff is entitled to interest at 12 p. c. 
per annum till the date of decree, and at 6 p. €. per annum from that 
date to date of payment on the amount decreed including costs. 


The decree will be further modified accordingly. 


Muthusamt Atyar, J :—I concur. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr. Justice Muthusami Aiyar and Mr. Justice Best. 
Kovvuri Basivi Reddi os we .. Appellant (PIF.)* 


3» Vv. 


Poosarla Peda PERT 


and others Respondents (Defts). 


* A, B, Na 182 of 1891. 16th October 1893. 
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Promissory note—Partnorship—Suit against non-executant partners. 


Where a promissory note is signed by n partner of a firm but he does not sign 
the namo of the firm or describe himself asa mere ngent of the firm or the other 
partners, no snit can be maintained upon the promissory note against the partners 
who have not joined in the exccntion of the promissory note, even though the pro- 
missory note is given for partnership purposes. In such cases a suit may be main- 
tained against the partnership upon the consideration for the promissory note, 


Apeal against the decree of the Subordinate Judge of Cocanada 
in Original Suit No. 25 of 1889. 


The facts of this case are sufficiently stated for the purposes of 
this report in the following-judgment of the High Court. 


R. B. Michell and R. Sriramulu Sastri for appellant. 


The Advocate General (J. H. Spring Branson) for respondents 
Nos. 2, 4 and 6, 


JUDGMENT :—This was a suit brought by the appellant npon 
a promissory note, Exhibit CC, which 12th respondent executed in 
his favor for Rupees 8094 and annas 2 on the 17th June 1889. The 
promissory note recites that the amount was due for the price of 
13 heaps of salt, which appellant had engaged to deliver to 12th 
respondént. Respondents are merchants who traded in salt in 1887, 
1888 and 1889 at Bimlipatam under the style of P. P. Tammanna, 
Chilaka Sanyasi Nayadu and Co., and they had a branch establish- 
ment at Cocanada where 12th respondent carried on bnsiness as 
their agent and managing partner. On the 18th Apri] 1887 appel- 
lant agreed to sell and 12th respondent to buy for three years such 
salt as the former might supply under the agreement SS. Appel- 
lant’s case was that the 13 heaps of salt now in dispute were sold 
and delivered by him to 12th respondent as the agent or managing 
partner at Cocanada of the other respondents, that the promissory 
note sued on was executed for its price and that all the respondents 
were liable to pay 1b. 


The 12th respondent admitted the claim and the Subordinate 
Judge passed a decree against him. Noappeal has been preferred 
from this part of his decision. Respondents Nos. 7, 9,10 and 11 
_ adjusted the claim against them by compromise during the progress 

-of the suit in the court below and whilst dealing with this appeal 
the question of their liability may be dismissed from further con- 
sideration, ' 
2 


Basivi Reddi 
v 


d 
Tamanna 
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The Ist, 2nd, 8rd, 5th, 6th and 8th respondents denied the 
partnership and the sale and alleged that the sale, if any, was for 
the individual use of 12th respondent who also carried on business 
at Cocanada on his own account and for his own benefit. They 
further contended that the suit was the result of collusion between 
appellant and 12th respondent. 


[Their Lordships examined the evidence as to the existence of 
a partnership among the respondents, and finding that the partner- 
ship had been proved, proceeded as follows :—] b 


Another question in the case was whether all the respondents 
can be made liable on the promissory note CC. Assuming that it 
was made and accepted boná fide and that salt was supplied by 
appellant and received by 12th respondent as alleged, We agree 
with the Subordinate Judge that appellant is not entitled to claim 
upon it a decree against all the respondents. Asalready observed, 
12th respondent signed his own name on the promissory note UC 
and did neither sign the name of the firm nor describe himself as 
amere agent. It is a settled ‘rule of law that on the ono hand, the 
agent is liable as principal where he does not signa promissory note 
as mere agent, whilst on the other, his other partners are not liable 
to appellant unless the name of the firm is signed. The fact that 
tle promissory note is mado for partnership purposes will not 
rénder the partnership liable to be sued on it and it was so hela by 
the Court of Chancery, In re Adansonia Fibre Co., L. R, 9 Ch 
App., 648. Lord Justice James lays down the law on this point in 
these terms :—‘* Now it is the law of this country and it has alway 
been the law of this country, that nobody is liable upon a bill of 

exchange unless his name, or the name of some partnership or body 
of persons, of which he is one, appears either on the face or on the 
back of the bill. That is the clear law of this country. It was decid- 
edin Nicholson v. Ricketts, 2 E & E, 497, if authority be required for 
‘such a proposition, that an association which is absolutely without a 
name has no name by which it can draw, accept, or indorse bills of 
exchange. It was suggested, and the argument appears to have 
prevailed with the Vice Chancellor, that where the members of such 
an association, or the firms constituting such an association for the 
purposes of that association, draw or accept bill in their individual 
names or in the names of their partnerships, that for that purpose, 
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and for th® purpose of doing equity, or of reaching the real princi- 
pal, it might be assumed that the name of the partner rpon the bill, 
or the name of the parinership upon the bill, might be considered as 
being pro hac vice the name of the association. That, in my opinion, 
is a mere fictio juris; and although it used to be said in fictione 
juris consistit xquitas, I think that in these prosaic days, and in the 
old age of the court, we do not indulge in those flights of imagina- 
tion which our predecessors did.” It is not, therefore, possible to 
hold in the present case that 12th respondent’s name on the pro- 
missory note CC represents the partnership whose name is not on 
it and that a suit can be founded upon it against all the other 
members of the firm. 


Such being the case, the next question is whether the suit can 
be sustained against the partnership upon the consideration for 
the promissory note. Were it-necessary upon the facts found by 
the Subordinate Judge to decide this question for the purposes of 
this appeal, we should hold that the frame of the plaint was such 
as might admit of the present suit against the partnership being 
treated as a suit upon the consideration. The plaint prays for a 
docree against all the respondents and refers to both the promissory 
note and the sale and delivery of 13 heaps of salt as grounds of 
claim. At the first hearing, issues were framed as regards both 
and evidence has been adduced with reference to both. The sub- 
stantial question is whether the promissory note was executed and 
the 18 heaps of salt were delivered for partnership purposes. 


[Their lordships then dealt with other questions arising in the 
case and dismissed the appeal with costs. | 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Muthusami Aiyar and Mr. Justico Best. 
Padinhathri Narayanan Nambudri and Applis. (Plfs. and Ist 


others. Pif’s. representative) .* 
v. 
Padinhathri Damodaran Nambudri and | Respts. (Defts. 1 & 3 tod & 
others. 7 & 8 & 6th Defts. heir). 


#5, A. No. 1872 of 1881. 28rd October 1898. 
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Revenue Reeovery Act II of 1864, S. 59—Snit to sot aside revenue so for fraud— 
Limtation—Limtation Act XV of 1877, S. 8. 


A suit to set aside a revenue gale under Act II of 1864 on the ground that there 
was no notice as provided by the Act and that thore was fraud on the part of the 
Village Munsif who bought part of the property cannot be instituted moro than six 
months after the cause of action arose. 


Nilankandun v. Thandamma, I.L.R, 9 M, 460 distinguished ; Fenkata v. Chengadu, 
I. L. R, 12 M, 168 followed. 


Where ono of several persons jointly interosied in sctting asido a salo is a 
minor, 8. 8 of the Limitation Act does not oporate to delay the commencemént 
of tho period of Limitation. 


Seshan v. Rajagopata, I. L. BR, 13 M, 236, and Vigneswara v. Bapuyya, I. L. B, 
16 M, 436 followed, 


Second Appeal against the decree of the Subordinate Judge 
of South Malabar at Calicut in Appeal Suit No. 513 of 1890, con- 
firming the decree of the District Munsif of Betutnad in Original 
Suit No. 367 of 1889. l 


This was a suit to set aside the revenue sale under Act II of 
1854 on the ground of fraud and to recover possession from the 
purchaser alleged to have been a party io the fraud. The 2nd 
plaintiff was a minor. he District Munsif dismissed the suit as 
being barred by limitation having been instituted more than six 
months after plaintiffs became aware of the frand. On appeal the 
Subordinate Judge confirmed his decision. 


The plaintiffs preferred a second appeal to the High Court. 
S. Subramaniem and P. R. Sundara diyar for appellants. 
K. P. Govinda -Menon for respondent No. 6. 


This case came on for hearing before Shephard and Best, J. J, 
on the 10th. February 1893, who made tho following order :— 


ORDER :—“ The Subordinate Judge has not considered the 
question whether the sale was notified as required by the Act 
which was the fourth ground of appeal before him. Tho District 
Munsif considered this point and found on it in favor of the 
defendants. 


We must ask the Subordinate Judge to submit a finding on 
this issue within one month from date of receipt of this order; and 
seven days wall be allowed for filing objections after the finding 
has been posted up in this court.” 
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In compliance with the above order, the Subordinate J udge 
submitted his finding to the effect that the sale was not notified as 
required by the Act. 


This case again came on for final hearing on the 17th Sep- 
tember 1893 and on the 23rd October the court (Muthusami Aiyar 
and Best, J. J.) delivered the following judgments. 


JUDGMENTS :—Muthusami Aiyar, J:—This was a suit to 
set asiddé a revenue sale held under Act JI of 7864. The sale was 
held in June 1883 and this suit was brought on the 12th August 
1889. It is found that at the date of sale there were arrears of 
revenue due to the Government to the extent of Rs. 54-1-7 and it 
is clear that the Collector had jurisdiction to sell the land under 
Act {I of 1864. It is found, however, by the Lower Appellate 
Court that the sale was not duly notified as required by the Act 
and to this extent the procedure followed by the Collector was 
irregular. Both the lower courts find that the 7th defendant pur- 
chased the land Lenami for the 8th and 9th defendants of whom 
the former is the Adhikari of tho Amsom wherein the land brought 
to sale is situated. Appellants imputed fraud to the Adhikari but 
the courts below have negatived it, It is further found that 
appellants were aware of the sale and its confirmation more than 
six months before suit. The question for decision in this appeal 
is whether upon the foregoing facts the courts below were correct 
in holding that the sale was a proceeding within the meaning of 
S. 09 of Act II of 1864 and that the suit was therefore barred by 
limitation. ‘The contention in second appeal is that the sale though 
valid as between the Collector and appellants, is not so as between 
the latter and the purchaser on the ground of fraud. The decision 
of the lower courts is in accordance with the principles laid down 
in Nilakandan v. Thandamma, I. L. R, 9 M,460 and in Venkata v. 
Chengadu, I. L. R,12 M, 168. The decision in the last mentioned 
casc is that of four judges who held that the revenue sale in that 
case, however irregular it was, was a proceeding under the Act for 
purposes of limitation as the Collector had jurisdiction to sell. It 
was also pointed out in that case that the decision in I. L. R, 9 M, 
460 proceeded on the ground that there were really no arrear of 
revenue and that the sale was really without jurisdiction. Both 
decisions recognize the general principlo that a revenue sale is a 
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statutory sale and that when there are arrears of reverfie go as to 
give jurisdiction to the Collector to sell, the sale, however irregu- 
lar, must be treated as a proceeding under the Act. I am unable 
to reconcile the contention of appellants’ pleader with the principle 
that statatory sales depend for their validity upon the pre-requisites 
prescribed by the statute and not on matters which lie outside its 
purview. I would decline to order any further enquiry whether 
the price realized was adequate and whether any substantial 
injury resulted from the sale not having been duly nomfed, and 
dismiss the second appeal on the ground that the sale in this case 
was a proceeding under 8. 59 of Act II of 1864 and that the suit 
is time-barred. 


Best, J:—The finding on the issue sent for trialis that the 
sale was uot notified as required by Act II of 1864. This is a 
finding of fact which we must accept. It is contended, however, 
on behalf of respondents that the suit is time-barred by S. 59 of 
the Act. The mere fact of 2nd plaintiff being a minor is not 
sufficient to save the limitation bar when the alleged fraud came 
to the knowledge of others jointly intorested with the mimor more 
than six months prior to the institution of the suit; for, as observed 
in Seshan v. Rajagopala, I. L. R, 13 M, 236, S. 8 of the Limitation 
Act is inapplicable, the object of that section being the same as 
that of the corresponding S. 4 ofthe English Act, 3 and 4 William 
LIV, Chapter 42, which as remarked by Lord Kenyon, O. J., in Perry 
v. Jackson, 4 T. R, 516 at p. 519, “ was introduced into the statute 
in order to protect the interests of those persons which there was 
no one of competent age, competent understanding, or competent in 
point of residence in the country to protect,” see also Vigneswara 
v. Bapayya, Second Appeal No. 335 of 1892 which is to be found 
reported in the Madras Law Journal Reports, Vol. III, page 216, 
and I. L.R, 16 M, 486. As was held in Venkata v. Ohengadu, 
I. L. R, 12 M, 168 the period of limitation for a suit such as the 
present is six months from the date on which the fraud was dis- 
covered, and as the present suit was brought more than six months 
after the alleged fraud came to the knowledge of plaintifs father 
and also of Ist plaintiff himself, it is clearly time-barred. 


The appeal fails therefore and is dismissed with costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


_  Present:—Mr. Justice Muthusami Aiyar and Mr. Justice 
Best. i 


Queon Empress.* 
v. 
Mannatha Achari. 


Criminal Procedure Code, S. 488—Husband’s adulte: y—Wife’s refusal to live—Offer 
to maintain. i 

The term “ adultery” in S, 483 of the Criminal Proccdure Code must be under- 
stood in the sense given to it in 8. 497 of the Indian Penal Code. 


A wife is not entitled to refuse to live with her husband and claim maintenance 
meroly because the hasband keeps a concubine. 


- The husband’s offer to maintain, which disentitles the wife to claim separato 
maintenance, must be an offer to maintain with the consideration duc to her position 
as wife. 


Per Muthuswams Aiyar, J:—The husband’s immorality which does not amount 
to adultery or involve the degradation of a married woman being brought into the 
soc ety of a concubine is no sufficient ground for the wife’s refusal to live with her 
husband. 


Case referred for the orders of the High Court, under S. 438 
of the Criminal Procedare Code by the Acting District Magistrate 
of South Arcot in his letter, dated 26th September 1898. 


The case was referred as follows :— 

“One Pachai Ammal of Velindoor, Villapuram Taluk, put in 
a petition against her husband on-14th August 1893 under S. 488, 
Criminal Procedure Code, claiming maintenance for herself and a 
male child. The petitioner’s husband is a mirasi blacksmith and 
keeps a concubine who is living with him for the last ten years. 
The husband does not refuse to maintain his wife; but the 
petitioner refuses to live with him as her husband keeps a concu- 
bine. The Joint Magistrate ordered the husband to pay Rs. 4a 
month to petitioner under §. 488, Criminal Procedure Code. 


‘Tn Criminal Revision Case No. 547 of 1884, quotedin Weir’s 
Digest, it was held that in such a case the wife will not be entitled 
to maintenance, if she is treated with the condition due to her 
position, a point on which the Joint Magistrate did not give a 
finding, he Joint Magistrate says that keeping a concubine is 
“living in adultery,” and that his order is therefore legal under 
the proviso to that section. 


* Crl. Rev. Case No. 499 of 1893. 27th October 1893. 


Queen 
Empress 


v. 
Maunathu 
Achan. 
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“ I should not refer the case had not another Magistrate, not 
long ago, refused maintenance acting under the direcfion of the 
High Court as given in the case referred to. Personally I agree 
with the Joint Magistrate. But the order of the High Court if 
followed in one case should be followed in another, and, if the 
decision of 1884 is not binding, it will be well to inform the 
Divisional Magistrate so.” 


The parties were not represented by counsel. 


JUDGMENTS :—Muthusami Aiyar, J :—The term “ adultery” 
in 8.488, Criminal Procedure ‘Code, must be construéd with 
reference to its definition in S, 497 of the Indian Penal Code. There 
is no finding in the present case that the concubine is a married | 
woman and the Joint Magistrate seems to suppose that every 
illicit connection with a woman whether she is marriei or not, 
and whether, if married, with her husband’s consent or connivance 
or not, is adulterous. ‘This view cannot be accepted as the legal 
conception of adultery, and the ground on which the Joint Magis- 
trate rests his decision cannot be supported without further 
enquiry. The complainant stated in her evidence that her husband 
insisted on her getting her meals from the concubine and it was 
held in Criminal Revision Case No. 118 of 1888, (Marakkal v. 
Kandappa, I. L. R,6 M, 871), that the offer to maintain must 
be an offer to maintain with the consideration due to her posi- 
tion as wife. A question may, therefore, erise if the complaint 
is well-founded whether the offer made is sufficient within the 
meaning of the proviso of S. 488, (see also Criminal Revision Case 
No. 047 of 1884). In his explanation to the District Magistrate 
the Joint Magistrate states that he has never followed the ruling 
of the High Court in Criminal Revision Case No 547 of 1884 
because, in his opinion, it is directly opposed to the wording of the 
section and has always seemed to lim unintelligible. I would 
here point out to the Joint Magistrate that it was his duty to have 
either followed the ruling of the High Court, or if he doubted its 
correctness, to have referred the matter to that court for reconsid- 
eration. There may be cases in which the husband may not 
bring the concubine into the family house or may arrange for the 
concubine uot coming into contact with his wife and for the society 
of the former not being forced on the latter. I am not prepared 
to hold that either the hasband’s immorality which does not amount 
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to adultery or involve the degradation of a married woman being 
brought inf the society of a concubine, is sufficient ground for the 
wife’s refusal to live with ber husband. J would set aside the order 
of the Joint Magistrate and direct him to rehear the case and pass 
fresh orders with reference to the foregoing observations. 


Best, J .—It seems to me to be very doubtful if the framers of 
S. 488 of the Code of Criminal Procedure intended the word 
“adultery” ag used therein to have the limited meaning given to 
it in defining the offence of adultery in the Penal Code. The 
offence is*against the husband, as is recognized in S. 199 of the 
Code of Criminal Procedure which prohibits the court from taking 
cognizance of such offence except on the complaint of the husband 
or of some person on his behalf. Hence the necessity for the 
existence of a husband and absence of consent or connivance on his 
part to constitute such offence. But so far as a wife seeking an 
order for maintenance under Chapter XXXVI of the Code of Crimi- 
nal Procedure is concerned, the wrong done to her is im no way 
affected by the circumstance of her husband’s concubine being 
married or unmarried or in case of her being married, whether it 
is with or withont her husband’s consent or collusion that she is 
living in such concubinage. 


However, any other than the limited interpretation of the 
word as defined in the Penal Code is impossible in the face of the 
concluding clause of S. 4 of the Code of Criminal Procedure, which 
directs that “all words and expressions used herein and defined in 
the Indian Penal Code and not hereinbefore defined, (and the word 
adultery is not one of those ‘hereinbefore defined’), shall be 
deemed to haye the meanings respectively attributed to them by 
that Code.” 

I concur therefore in the order proposed by my learned 
colleague. : 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Muthusami Aiyar and Mr. Justice Best 





P. R. Rajah Gounden ...  .... Appellant. (Plaintif). * 
te . 
M. Rajah Gounden and others .. Respondents. (Defendants): 
# A.S. No. 24 of 1802. 16th November 1893. 
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Rajah Goun- Revenue Recovery Act II of 18M, 8, 59—Limitation—Setting aside revenue gule— 
den jllegality and irregularity. P 

Rajah Goun- There is no distinction between an illegal and an irregular revenue sale i in 
den. regard to the poriod of limitation for setting it aside. 


Even a sale which contravones some express provision prohibiting such sale 
must be sought to be sot aside within six months. 


Appeal against the decree of the Subordinate Judge of 
Bellary and Salem at Salem in Original Suit No. 6 of 1890. 


The facts of the case so far as they are necessary for the 
purposes of this report are as follow:— ` . 


The suit was brought on the 8lst March 1890 to set aside a 
sale of a mittah sold on the 16th June 1886 for arrears of revenue 
under Madras Act II of 1864 on the ground that the sale was 
illegal. ‘The grounds of illegality urged by the plaintiff were that 
it was contrary to the provisions of Regulation X of 1831, inas- 
much as no guardian had been appointed to the minor plaintiff, 
that the movables belonging to the family had not been attached 
first although they were sufficient to meet the Government demand 
and that the demand issued by the Collector was directed to deceased 
Jand-holders. It was contended by the appellant that these 
objections to the sale amounted to illegalities and not mere irregu- 
larities and that the period of limitation was twelve years from the 
date of the sale and not the special period of six months prescrib- 
ed by Act II of 1864. 


R. Shadagopachariar for appellant. 


The Acting Government Pleader (S. Subramantem) for respon d- 
ent No. 9. 


t 


P. S Swaswami Aryar for V. Bhashyam Aiyangar and 
T. Subramania Aiyar for respondent No. 1. 


JUDGMENTS :—Best, J:—* * + * The period of limita- 
tion for a suit of this kind is six months from the date of the sale, 
(see 5. 59 of Act I] of 1864 and Venkata v. Ohengadu, I. L. R, 
12 M, 168). ‘The appellant’s contention that the limitation pre- ` 
scribed by the above section is inapplicable to sales which are 
open to the objection of illegality (as distinguished from mere 
irregularities) by reason of their contravening some express law— 
such as Regulation X of 1831, as alleged in the present case, is 
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opposed to the recent ruling (dated 8th July 1898) of the Privy 
Council in* Raja Gobind Lal Roy v. Ramjanam Misser* (not yet 
reported I believe), where a similar contention in the case of a 
sale under Act XI of 1859 was disallowed on the ground that 
‘a sale isa sale made under the Act within the meaning of the 
Act, when it is a sale for arrears of Government revenue, held by 
the Collector or other officer authorized to hold sales under the 
Act, althongh it may be contrary to the provisions of the Act 
either by reason of some irregularity in publishing or conducting 
the sale,*or in consequence of some express provision for exemption 
having been directly contravened.” * * i 7% * i 


Muthusami Aiyar, J :—I concur. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Best. 


Cheriamakantagath Mammad... ... Petitioner (Deft.}t 
v. 
Uthama Chund Rama Chund Sett ... ‘Counter-Petitioner (Pif). 
Civil Procedure Code, Ss, 295, 622. Mammad. 


v. 
Where an application by a rival’decree-holder for rateable distribution of sule Rama Chund. 
proceeds under Ñ. 295, Civil Procedure Code, has been allowed : held, that the High 
Court cannot revise the order of the court below under Ñ. 622, Oivil Procedure 


Oode. 


Petition under Section 622 of the Civil Procedure Code praying 
the High Court to revise the order of the District Munsif of 
Quilandy passed on Miscellaneous Petition No. 1036 of 1892 (Origi- 
nal Suits Nos. 188 and 374 of 1890 on the file of the Principal 
District Munsif of Calicut). 


An application for rateable distribution was made by a rival 
decree-holder out of the assets realized by sale on the 18th of 
' August 1892 in execution of another decree against the judgment- 
debtors. Counter-petitioners objected on the ground that the 
judgment-debtors were not the same in both the decrees and that 
the assets had been realized prior to the application for execution 


* Now roported at I. L. R, 21 C, 70. 
+ O. R. P. No. 648 of 1892. 13th December 1893, 


o 
88 THE MADRAS LAW JOURNAL REPORIS, [ VOL, IV- 
@ 


by the petitioner. ‘he District Munsif held against the ene 
but allowed rateable distribution. 


T'he counter-petitioner applied for revision to the zee Court 
under S. 622 of the Code of Civil Procedare. 

K. Naraina Row for petitioner. 

P. R. Sundara liyar for counter-petitioner. 

JUDGMENT :—The preliminary objection is taken that this 
is not a case in which revision is allowed by S. 622 of the Code of 
Civil Procedure, and in support of this objection reference is made 
to the case reported in L. R,11 I. A, 287, Rajah Amir Hassan 
Khan v. Sheo Baksh Stugh. 


On the other hand I have been referred on behalf of the peti- 
tioner to Birj Mohun Thakoor v. Rai Uma Nath Chowdhry, L. R, 
19 [, A, 154. In this latter case, however, it was expressly found 
that the Subordinate judge had “declined to exercise a jurisdic- 
tion which he had, and exercised one which did not belong to 
hin ;” the former, in not confirming under 8. 312, a sale for the 
setting aside of which no application had been made under 8. 311; 
and the latter, in setting aside the salo under 8. 318 on the applica- 
tion of a person not entitled to make such application under that 
section. 


The present case is one in which the District Munsif clearly 
had jurisdiction and the mere fact of his decision being erroneous 
is not sufficient to justify its revision under S. 622 as held in L. R, 
11 I. A, 287. 


This petition is therefore dismissed with costs. 


$ NoTE :-—See Venkatmaman v. Mahalingayyan, 1. L. R, 9 M, 008, also per contra. 
Sec Bun v. Shibchundes, L. L. R, 13 C, 226 and Viruruyhava v. Parasurama, I, L. R,15 
M, 872. 


a 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Sir Arthur J. H. Collins, Kt. Chief Justice and 
Mr. Justice Shephard. 


Raghava Mudaliar ... 


—_—_ 


«œ Appellant (Defendant) .* 


M. Narayanasami Mudaliar ... .» Respondent (Plaintif). 
*§, A, No. 1022 of 1892, 22nd December 1893. 
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d 
Hindu Law--Alienation by will by widow with reversioner’s consent— Validity of— Kignaya 
Disqualificatign for succession—Iusanity not congenital, aan iar 


A testamentary disposition by a widow with the consont of the next revorsionor A ace 
cannot confer a title to the estate on the devisee 


Obiter dictum :—Where a Hindu father dies leaving ancestral property and a son 
insane at the time of his death, the son 18 not entitled to take the property. In- 
sanity neod not be congenital to disqualify a person for inhoritance. 


Second Appeal against the decree of the District J udge of 
Chingleput in Appeal Suit No. 81 of 1891 confirming the decree of 
the District Munsif of Poonamallee iu Original Suit No. 758 of 
1889. * 


One Pachayappa Mudali who owned ancestral proporty died 
leaving two sons Thoppai und Veerabhadra, the former of whom 
was insane at the time of their father’s death. Veerabhadra died 
some years afterwards and on his death the properties went into 
the possession of Pachayappa’s widow Unnamalai Ammal. On the 
8th Febraary 1882 she executed a will with the consent of the next 
reversioner whereby she gave the properties to the plaintiff subject 
to certain conditions. Plaintiff now sued to recover them from the 
defendant alleged to be a trespasser. ‘The defendant pleaded, 
inter alia, that the plaintiff could acquire no right under the wiil as 
a widow could not grant more than her life estate and that Lhoppai 
was the owner of the property not being congenitally insane. Tho 
District Munsif found that Thoppai was insano at the time of his 
father’s death and continued to be so, that Unnamalai Ammal was 
entitled to the property during her lifetime as the heir of her son 
Veerabhadra, that the will made by her with the consent of the 
next male reversioner operated to pass the property to plaintiff and 


gave a decree to the plaintiff. The District J udge on appeal up- 
held the Munsif’s decision. ) 


The defendant preferred a second appeal to the High Court. 
V. Bhaushyam Aiyangar and V. O. Desikachariar. for appellant. 
R. Shadagopachaiar for respondent. 


JUDGMENT :—On the 8th February 1882 a document des- 
cribed as testamentary was executed in favor of Narayanasami 
Mudali by Unnamalai Ammal the widow of Pachayappa Mudali the 
adopted son of Kondappa at the date of the execution, and at the 
time of Unnamalai’s death a few days later, there was living one 
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of her two sons who had survived her husband’s death. It is found 
by the District Judge that this son Thoppai by name hough not 
congenitally insane was insane when his father dicd in 1868 and 
continued to be so afterwards. It is also found by the District 
Munsif that Vaithinada the next reversioner entitled to the pro- 
perty of the family after the widow’s death, it being assumed that 
she took a widow’s estate, consented to the execution of the docu- 
ment, 


On these facts two questions arise, viz., first, whether Thoppài 
on account of his insanity was incapable of possessing the ordinary 
rights of a member of a Hindu family, and secondly on the assump- _ 
tion that the first question is answered in the affirmative whether 
Unnamalai, having a widow’s estate only, did effectually convey 
the property to the plaintiff by the instrument above-mentioned. 
With regard to this latter question, it was argued for the defendant 
that although the widow might with the next reversioner’s consent 
have alienated the property by a conveyance, inter vivos, she could 
not do so by will and it was contended that the document was in 
truth what it purported to be, a will. In this contention we think 
the defendant is right. The document is in substance as well as 
in name a Will and it has been treated as such by the parties 
throughont this litigation. It was not the widow’s intention that 
the grant should take effect immediately and the whole estate 
should be at once vested in the grantee. This being so, the case is 
governed by the decision of the Judicial Committee in Behari Dal v. 
Madho Lal Ahir Gayawal, I. L. R, 19 C, 238 and we must hold that 
the plaintiff has failed to estabiish his title. We observe that this 
point does nob seem to have been taken in the courts below and 
although in the grounds of appeal to the District Judge exception 
was taken to the finding of the District Munsif with regard to 
Vuithinada’s alleged consent, that ground of appeal does not seem 
to have been argued. The main point to which-the attention of 
the District Judge was called was the insanity of Thoppai and the 
question of fact and law connected therewith. On the question of 
Jaw assuming the facts to be as above-stated we think the District 
Judge was right in the conclusion at which he arrived. We agree 
with the opinion of the High Court of Bengal that a consideration 
of the texts shows that it is not necessary that madness should 
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be congenital to disqualify a person for inheritance, Ram Sahye 
Bhukkut ¥. Lalla Laljee Sahye, I. L. R, 8 C, 158. No case to the 


contrary was cited to usin which the point actually arose for 
decision. 


In the Bombay case it was blindness and not insanity that was 
in question and the opinion of the court expressed with regard to 
madness was clearly influenced by the reading of Narada given in 
Jagannatha’s digest. See Murarji Gokuldas v. Parvatibai, I. L. R, 
1 B, 182 which reading Professor Jolly has shown to be incorrect, 
Tagore Lectures, 1888, p. 275.’ Since we are of opinion that the 
alienation by the widow did not pass a valid title to the plaintiff we 
must allow the appeal and reverse the decrees of the courts below. 
But as the defendant has not succeeded on the point mainly relied 
on in the Lower Court, we leave each party to bear his own costs. 
The costs of the second appeal must be paid by the plaintiff. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Muthusami Aiyar. 
Shunmuga Pillai a ... Applt. (Ist Deft., Petr).* 


v. 
Ramanathan Chetti \ ... ... Respt. (2nd PIF., Counter.-Petr.) 


Civil Procedure Code, Ss. 25, 228—Transfer of erecution—Juriediction—Mortgage 
deoree—Execution agrinst property not mortgaged—Share of coparcener not sold. 


Iteld, that the transfer of a decree passed by a District Court and exceeding in 
value the jurisdiction of the District Muusif for execution toa District \unaif is 
valid. 

Held also, where a mortgage decree is passed against one of two undivided 
br- tbers directing the sale of family property and execution against the person of 
the defendant for the balance after deducting the sale proceeds, the decree-holder is 
entitled to olaim execution against property of the defendant other than that 
mortgaged without first proceeding against the share of the other brother who was 
no party to the suit, it not appearing that the mortgage debt was binding upon his 
share. 


Appeal against the order of the District Judge of South Arcot 
dated 30th August 1892, passed on Civil Miscellaneous Appeal 
No. 20 of 1891, confirming the order of the District Munsif of 


* C, M. R. A. No 70 of 1892, 25th January 1894, 





Shunniug. 
Pillai 


t a 
Ramanatha ı 
Chetti. 


k 
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Gudman passed on Fxecution Petition No. 854 of 1891 and 
Miscellaneous Petitions Nos. 503 and 598 of 1801 (Original Suit 
No. 19 of 1888 on the file of the District Judge of South Arcot). 


A decree was passed by the District Conrt of South Arcot in 
Original Suit No. 19 of 1888 for the sum of Rupees 5,000 recover- 
able by sale of the mortgaged property and personally against lst 
defendant. The decree was transferred for execution to the file of 
the District Munsif of Chidambaram. On application by the decree- 
holder for execation, the judgment-debtor the 1st defendant object- 
ed to the decree-holder proceeding against property not mortgaged 
without realizing by sale of the entire property mortgaged the ` 
amount of the decree. ‘I'he decree-holder had only sold the share 
of the lst defendant in the mortgage property but not the moiety 
belonging to his brother who had obtained it on partition subse- 
quent to the mortgage decree. The District Munsif held that the 
decree-holder was entitled to seek the personal remedy without 
proceeding against the share of the judgment-debtor his brother who 
was no party to the decree. ‘This order was affirmed on appeal by 
the District Court. 


Defondant No.1 preferred this second appeal to the High 
Court. 


P. R. Sundara Atyar for V. Krishnaswami Aiyar for appellant. 
T. Ranga Ramanujachariar for respondent. 


‘JUDGMENT :—'T'wo questions arise for determination in this 
appeal and the first is, whether the Distrist Munsif had jurisdiction 
to execute the decree in Original Suit No. 19 of 1888. Though 
the objection was not taken in either of the courts below, it relates 
to the inherent jurisdiction of the District Munsif and 1s patent on 
the face of the proceedings and I am of opinion that such objection 
may be taken at any stage of the case. The decree which is being 
executed by the District Munsif was passed upon a hypothecation 
bond for more than Rupees 5,000 which is considerably in excess 
of his pecuniary jurisdiction and itis contended on appellant’s 
behalf that the judge had no power to transfer such decree for 
execution to a District Munsif. As to the question whether this 
contention ought to prevail, there is a conflict of opinion among 
the different High Courts. It was decided in the negative in the 
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case reported at I. L. R, 7 M, 397, Narasayya v. Venkatakrishnayya, 
and in C. M.A. No. 47.of 1888, but in the affirmative in Gokul Kristo 
Ohunder v. Aukhil Chunder Chatterjee, I. L. R, 16 C,457 and Durga 
Oharan Mojumdar v. Umatara Gupta, I. L. R, 16 C, 465, and in 
Shri Sidheshwar Pandit v. Shri Harihar Pandit, I. L. R, 12 B, 151. 
The last case was decided in 1887, the case reported in 7 Madras 
was decided in 1884 and the Calcutta case in 1889. The learned 
judges at Calcutta who decided Gokul Kristo Chunder v. Aukhil 
Chunder Chatterjee considered the Madras case and expressed them- 
selves as ‘being unable to concur in the decision therein. 


j ~ That decision depends on the construction put on S. 223 of the 
Code of Civil Procedure. Section.25 which ' relates to transfer of 
suits authorises the transfer to ẹ Subordinate Court ‘‘ competent 
to try the same in respect of its nature and the amount or value 
of its subject-matter.” These words of limitation are not found 
in S. 223 which relates to transfer of applications for execution 
of decrees. That section not only omits the condition that the 
court to which it is sent for execntion must be competent to 
determine the suit in which the decree was passed, but also 
substitutes for it five other conditions. The first condition, clanso 
(a) premises that the judgment-debtor resides or carries on business 
or works for gain within the local limits of the jurisdiction of the 
court to which the decree is sent for execution. ‘The second condi- 
tion, clause (b) presupposes that the judgment-debtor has not 
sufficient property within the-jurisdiction of the court which passed 
the decree, but has property within the jurisdiction of the court 
to which the decree is sent for execntion. The third condition, 
clause (c) premises a case in which immovable property is ordered 
to be sold, and such property is situated ontside the jurisdiction 
of the court which passed the decree. The fourth condition, 
clause (d) postulates the existence of some special reason for the 
transfer which the court that orders the transfer is required to 
state in writing. The fifth conditicn premises that the court to 
which the decree is sent for execution is subordinate to the court 
which passed the decree. Looking at the nature of the several 
conditions, they suggest the inference that the legislature con- 
templated a .special convenience, or a special facility or some 
special reason ora special relation as subordinate and appellate 

3 4, 
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courts, as grounds for the transfer. There is thus reason to 
conclude that the condition as to jurisdiction, inserted in S. 25, 
was omitted from §. 228 for the special reasons mentioned therein. 
It follows that if the condition as to jurisdiction mentioned in 
S. 25 and intentionally omitted from S. 228 were imported into 
it, the special facility or convenience which it was the intention 
of the legislature to secure to judgment-debtors in certain cases 
might bo taken away from them, and the object which the 
legislature had in view, might be defeated. Suppose for instance 
‘the case of a decree passed Ly a District Court or Subordinate ~ 
Court for Rs, 2,600 and of the judgment-debtor residing within 
the jurisdiction of a District Munsif or possessing property only 
within that jurisdiction; why should the special convenience 
or facility which might exist if the decree were executed by the 
District Munsif be denied to the judgment-creditor ? Again, the 
specification of five special cases in S. 228 implies that in other 
cases the court executing the decree must be competent to decide 
the suit in which the decree was passed. Hence it was inferred in 
Narasayya v. Venkatakrishnayya that m framing the five condi- 
tions, the legislature intended to denote the statutory exceptions 
founded on special considerations to the rule which regulates the 
ordinary jurisdiction. Further, the penultimate clause of the 
section states expressly that when a decree transferred for execu- 
tion is that of a Provincial Court of Small Causes, the Presidency 
Small Cause Court to which it is transferred must also have juris- 
diction over the suit in which the decree was passed as regards its 
subject-matter. The express mention of the ordinary rule in this 
paragraph emphasizes its omission in the five cases mentioned in 
the first paragraph of the section. There is also reason for holding 
that the Code of Civil Procedure contemplates certain exceptions 
to the ordinary rule, that a court can only exercise jurisdiction, 
over proceedings of civil nature when the, subject-matter therein 
does not exceed in value the pecuniary limit of its jurisdiction as 
defined by S. 12 of the Civil Courts Act. Take for instance a claim 
preferred in regard to a house of Rs. 3,000 value in the court of a 
District Munsif during the execution of a money decree passed by 
him for Rs. 2,400. Which is the court competent to investigate 
tHo claim? Is it the District Munsif who passed the decree or 
the Subordinate or District Court, as the case may be, that has 
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jurisdiction to try asuit relating to a house of Rs. 3,000 alae ? The 
language of S. 278 shows that it is the District Munsif who was l 
executing the decree that is authorized to investigate the claim. 


The reason mentioned for holding that no exceptiones were 
intended to be created is, that intricate questions of importance 
are likely to arise as often in execution of decrees as iu the trial 
of suits; but it must also be remembered that there are cases in 
which execution of decrees may bea simple matter giving rise to 
no questions of special difficulty. In order that the cases may be 
differentiated, the legislature has given a discretion to the District 
Court in whom the power of transfer is vested, and also enacted 
S. 239 in addition to S. 228. Furthermore, the special relation of 
the court to which the decree is sent for execution, under para. (6) 
as a Subordinate Court will enable the District Court to call up 
the application for execution for disposal by itself when questions 
of exceptional difficulty arise therein for consideration. 


The grounds on which the decision in the Madras case rests 
may thus be formulated. As in suits so in execution proceedings, 
the competent forum is ordinarily that indicated by S. i2 of the 
Civil Courts’ Act, but in the five cases mentioned in 8. 228 special 
reasons exist for departing from that rule and creating a special 
or extraordinary jurisdiction. In view to show that this view is not 
tenable, the High Court at Calcutta refers to Ss. 3, 6,9, 228 and 
649, in addition to S. 25 of the Civil Procedure Code and 8. 12 of 
the Civil Courts’ Act. The loarned judges think that this court 
overlooked the rule that the word “suit” may include as well 
proceedings after decree, as proceedings before decree. 


First as to S. 12 of the Madras Civil Courts’ Act it is referred 
to in the Madras decision and its applicability to cases other than 
those specified in the second and third paragraphs of S. 223 is 
recognized. But what is stated there is, that an extraordinary or 
a special jurisdiction was conferred by the Code of Civil Pr ocedure 
in cases to which paragraphs 2 and 8 relate. The absence of this 
special jurisdiction would render ineffectual the considerations of 
special convenience and facility implied by the five conditions in 
S. 223 to which reference has already been made. As regards Ñ. 25, 
the word ‘suit,’ may no doubt include in its extensive sense 
proceedings after as well as before decree; but it may also possibly 
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be used in its popular and restricted sense to connote proceedings 
before decree, as contradistinguished from execution pyoceedings. 
The presence of additional words in S. 12 of the Civil Courts’ Act 
and in S. 8 of the Code of Civil Procedure lends weight to the view 
that in S. 25 it was used by the legislature in its restricted sense. 
Even assuming that it includes execution proceedings, the limitation 
as to jurisdiction can only be imported into 8. 228 so far, as it is 
consistent with that section. To import it into that section so far 
as.it relates to the special cases founded on special consideration 
would be incongruous and not only do violence to the plain gram- 
matical interpretation but also deny to judgment-debtors the 
special convenience and facilities contemplated in these cases. 


As to 8. 3, it exempts pending proceedings from the operation 
of the Code and refers in terms to proceedings prior to decree in 
any suit instituted or appeal presented before the 1st June 1882 or 
to proceedings after decree that may have been commenced and 
were still pending at that date. ‘This section furnishes an argument 
in support of the view that when proceedings after decree are 
intended to be denoted the legislature said so expressly. As to 
Ss. 6 and 9 they are relied on as indicating that the term ‘ suit’ 
may be taken to include execution proceedings, but I have already 
stated that on that view, the limitation as to jurisdiction in §, 25 
can only be imported into 8. 223 so far as it can be done without 
incongruity. 

With reference to S. 649 it recognises the principle which 
ordinarily regulates the jurisdiction in execution proceedings, but 
it does not negative an intention to create a special jurisdiction in 
the five cases specified in 5. 223. After carefully considering the 
Bombay and Calcutta decisions, I do not see where the fallacy 
lies in the reasoning adopted in 7 Madras and I must therefore 


adhere to the principle of that decision therein until the Full Bench 
overrules it. 


The second question for decision is whether appellant’s omis- 
sion to bring to sale Tiagaraja Pillai’s share is a bar to the execu- 
tion of his decree against other than mortgaged property, until 
he cures the omission. Jn the present case there is no doubt 
ae direction in the decree, that respondent shall first execute 
the decree against the mortgaged property, but the direction 


4 
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presupposes that the property belongs solely to appellant or that the 
decree is hinding on Tiagaraja Pillai. It must be observed here, 
that Tiagaraja Pillai was nota party to that decree and that the 
partition snit brought by Tiagaraja Pillai was pending at the date of 
decree under execution. It is not even alleged that in the decree 
since passed in the partition suit the mortgage debt was either 
‘mentioned as a family debt or that Tiagaraja Pillai bad his share 
decreed to him, subject to payment of a moiety of that debt. ‘I'he 
respondent was therefore justified in not proceeding against Tiaga- 
raja Pillaj’s share, lest by so doing he may run the risk of involv- 
ing himself in litigation which may entail on him expense. The 
direction is binding only so far as it does not compel him to invade 
the rights of third parties, who were not parties to the decree. 
This view is in accordance with that taken by the High Court 
at Allahabad in Zalım Gir v. Ram Charan Singh, 1. L. R, 10 A, 680. 
In that case a Zamindar executed two mortgages of his Zamindary 

property sn favor of one Panna Lal, one, on the 10th October 1871, 
` and the other, on the 10th October 1872. On the 27th J anuary 
1874, he mortgaged about 117 bighas out of his Zamindary for 
Rs. 700 to the defendant in that case. On the 10th September 1877 
he made a conditional sale of the Zamindary property in favor 
of the plaintiff for Rs. 4,500 to pay off the two charges created 
in favor of Panna Lal. On the lOth August 1878 the Zamindar 
made another mortgage to the defendant for Rs. 800 of the same 
117 bighas. On the 8th November 1881 the defendant obtained 
a decree on his two mortgages of the 27th January 1874 and 
of the 10th August 1878, and on his application for execution of 
the decree, the mortgaged property was advertised for sale on the 
20th November 1888. Meanwhile the plaintiff took the necessary 
proceedings to foreclose his conditional sale and upon the 18th 
March 1883 the’sale was foreclosed. On the 19th November 1883 
the plaintiff brought a suit to have it declared that defendant was 
not entitled to bring the property to sale, and it was held that he 
was not entitled to do so, before first recouping the plaintiff the 
amount due on the prior encumbrances. It is therefore competent 
to respondent in the case before us to apply for execution against 
other than the mortgaged property if he can show that the portion 
of the mortgaged property not brought to sale belongs to appel- 
‘Jant’s divided brother. It is urged on behalf of appellant that the 
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decree under execution was passed against appellant as the manag- 
ing member of a joint Hindu family during the subsistence of 
coparcenary, for a debt contracted for purposes binding on all the 
coparceners ; bat the decree is not, produced before me; nor am 
[ referred to any document showing that the decree was passed 
against appellant as the representative of the joint family whilst 
the absence of all allusion to the debt and to Tiagaraja Pillai’s 
liability for his moiety thereof negatives the contention. ` 

The appeal fails and I dismiss it with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Muthusami Alyar. 


Referonce under Court fees Act, S. 5.* 
seek Civil Procedure Code, Ss. 411, 412—Decree on compromise—Order as to court fee. 


Fees Act, 3. 5 In a pauper suit which is disposed of upon a compromise it is competent to the 


court to make an order under Ss- 411 and 412 of the Oivil Procedure Code, as to the 
payment of the court fee. 

Case referred for the decision of the High Court under S. 617 
of Act XIV of 1882 by the District Judge of Kistna in his letter 
dated 12th August 1898, No. 13847. 


The case was stated as follows :-— 


“Tn Original Suit No. 9 of 1892 on the file of this court the 
plaintiff filed the suit against a widow for a declaration that plain- 
tiff is the adopted son of her late husband and heir to about twenty 

- acres of land. ‘The plaintiff sued as a pauper. 


“ When the suit came to trial, the parties came to an agree- 
ment and the pleaders on both sides filed a razinamah which stipu- 
lated that the widow give up to plaintiff 11:60 acres out of the suit 
property and that plaintiff relinquish his claim to be the adopted 
son of her late husband. Regarding costs, it was stipulated that the 
parties should bear their own costs and that if the court fee on the 
plaint be exacted, it should be paid by plaintiff alone. I passed a 
decree under 5. 375 and the question then arose whether plaintiff 
must pay the plaint court-fee under Ss. 411 and 412 of the Code. 


“The plaintif’s pleader cited The Ocllector of Kanara v, 
Koishnappa Hegde, I. L.R,15 B, 77, and contended that there is 
* Bof, Case No. 12 of 1893. 26th January 1894, 





PART IY. | THE MADRAS LAW JOURNAL REPORTS. | eke 
no judicial labour and no adjudication. The word shall in S. 375 


i8 mandatory. The word succeed in S. 411 and fuils in S. 412 mean 
after contest. 


“ My own opinion is that the decision of the. Bombay High 
Court upon which plaintiff relies is wrong. Ido not understand 
why the idea of a contest is imported into Ss. 411 and 412. Ifa 
plaintiff withdraws, he fails. If the defendant withdraws, the 
plaintiff succeeds, although there has been no contest. ‘I'he court 
fee paid on a plaint is paid to obtain a decree of the court, whether 
that decree be a consent decree, a compromise decree, or a contest 
decree. Iam of opinion that plaintiff must pay the court fee on 
the plaint.” 

E. Venkatarama Sarma for appellant. 

The Acting Government Pleader (S. Subramantem) : contra. 


JUDGMENT :—I consider that it is competent to the judge to 
make an order under Ss. 41 1 and 412 of the Code of Civil Procedure 
as to the payment of the court fee. It is contended for the plain- 
tiff that the sections are not applicable to cases in which a decision 
is passed in terms of a compromise. The words in the sections 
are “succeeds” und “fails in the suit’? and they refer to the 
ultimate decision or the result of the suit and not to the mode in 
which the decision is arrived at. I should be doing violence to 
the language of the section if I introduced into them the words 
“ after contest” which I do not find m them, and on thia ground, I 
am not prepared to follow the decision reported in The Collector of 
Kanara v. Krishnappa Hegde, I. L. R, 15 B, 78 and 79. Costs of 
this reference will be costs in the cause, 


FULL BENCH. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Sir Arthur J. H. Collins, Kt. Chief Justice, Mr. 
Justice Muthusami Aiyar, and Mr. Justice Shephard. 
Palamalai Padiachi and another ... Appellants (Defts. 1 & 4).* 


v 
Shanmuga Asari ... | m ... Respondent (Platntif).* 


+0. M. A. No. 94 of 1891. 28rd Noyember 1898; 6th February 1894. 


Palamalai 
Padiachi 
D, 
Shanmuga 
Asari. 


: 
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Regulation VI of 1881, 8. 3—Suit for possession of Inam lands—J urisdiction of Civil 
Courts exoluded. 9 

A suit for the recovery of possession of service Inam Jands is a suit for the 
possession of the emolument of a hereditary office within 8. 3 of Reg. VI of 1881 and 
is excluded from the jurisdiction of the Oivil Court.: 


Appeal against the decree of the District Jadge of South Arcot 
in Appeal Suit No. 254 of 1890 presented against the decree of the 
District Munsif of Vriddhachalam in Original Suit No, 694 of 1889. 


Plaintiff brought a summary suit No. 10 of 1887 against the — 
defendants in the Court of the Head Assistant Collecfor under 
Regulation VI of 1831 for the possession of the plaint lands on 
the ground that he was the carpenter of the village of Kandiyan- 
knppam and that the lands were ‘ Maniam ’ lands attached to his 
office as carpenter. The Head Assistant Collector in his Jadgment 
Exhibit B, found that the defendant’s occupation is unlawful, and 
that the plaintiff who is the village carpenter is the proper person 
to be in possession of them, 4.¢e., of the ‘Maniam’ lands. An 
appeal was made to the Collector and he confirmed (Exhibit C) the 
Head Assistant Collector’s decree, but remarked that there was 


"no means of carrying outa decree under Regulation VI of 1881. 


On the 28rd August 1889 the plaintiff applied to the Head Assis- 
tant Collector to be put in possession in accordance with the decree 
in the above suit, but the Head Assistant Collector by his order 
Exhibit E, referred the plaintiff to the Civil Court. Plaintiff then 
brought his suit in the Lower Court to recover possession of the 
lands and Rs. 80 as mesne profits. The District Munsif dismissed 
it on the ground that the land is unenfranchised service Inam land 
and that under Regulation VI of 1831 claims regarding such lands 
ure not cognizable by Civil Courts. ‘The District Judge on appeal 
held that the suit is barred by S. 3, Regulation VI of 18381. 


The defendants Nos. 1 and 4 preferred this appeal to the 
High Court. , 


R. Subramania Atyar for appellants. 
C. R. Pattabhirama Aiyar for respondent. 


This appeal first came on for hearing before Muthusami Atyar 
ahd IWiltinson, J.J, on the 10th October 1892, when the court made 
the following order of reference to the Full Bench, 


va 
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ORDER :—“ We are unable to reconcile the decision at I. L. R, 
18 M, 419 Racutha Koundan v. Muthu Koundan, with the pro- 
visions of S. 8 of Regulation VI of 1881 and with the decision 
reported at 5 M. H. C. R; 860, The Collector of Kistna District v. 


K. Chinnamarazu. 


“The present suit is one for the possession of the emoluments 
of a certain hereditary office and such a suit is apparently barred 
by the operation of S. 3, Regulation VI of 1831. We therefore 
refer the question, whether the suit is so barred, to the Full Bench.” 

[This case agnin came on for hearing before Collins, C.J, 
Muthusami Avyar aud Shephard, J.J. on the 28rd November 1893 
when the court expressed the following opinion. | 

' JUDGMENT :—“ This is clearly a suit within 8.38 of the 
Regulation and we must therefore answer the question in the 
affirmative. There is no necessary conflict between the two cases 
cited in the order of reference.” 

| This case again came on for*final disposal before Muthusami 
Aiyar and Best, J.J, who, in accordance with the opinion of the 


Full Bench, setting aside the decree of the District Judge, restored _ 


that of the District Munsif, and decreed that respondent must pay 
appellant’s costs in this courtand also in the Lower Appellate 
Court. | 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Muthnsami Aiyar and Mr. Justice Best. 
Ganapati Bhatta i aa .. Appellant (Plaintif’).* 
= V. . 
Raghaweshvara Bharati Swami and another. Respondents (Defts). 
Caste head—Ex-communication—J urisdiction—Validity of order. 
` Held, that a provisional order of ex-communication passed by the head of a 
caste to which the plaintiff helonged for neglecting to visit him, refusing to pay him 
the customary fee, and associating with ex-communicated members of the cnste is 
valid, the order having’ been passed in the proper exercise of his authority and 
within his jurisdiction. 
Second Appeal against the decree of the Subordinate Judge 


of South Canara in Appeal Suit No, 87 of 1891, confirming the 


* 9S. A, No. 1603 of 1892, 7th February 1894, 


Ganapati 
Bhatta 
v, 
Bharati 
Swami. 
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decree of the District Munsif of Mangalore in Original Suit No. 245 
of 1889. l aae 


The facts of this case appear sufficiently from the following 
judgment of the High Court. 

C. R. Pattabhirama Atyar for appellant. 

O. Ramachandra Row Sahib for respondents. 

JUDGMENT :—The parties to this appeal are Havik Brahmins 
who form a sub-division of the Brahmin community in South 
Canara. First respondent is the head or.the ecclesiastical chief of 
the sub-caste; the. 2nd is his Parupathyagar or manager; and 
appellant is a member of the caste-subject to the spiritual jurisdic- 
. tion of Ist respondent. On the 17th May 1887, Ist respondent 
issued against appellant a provisional order of ex-communication 
and communicated it to the Vaidikas and Grahastas, secular and 
lay Brahmins of Mangalore. ‘Three caste offences are mentioned 
in the order. The firstis that when the Garn went to appellant’s 
division or Hobli, appellant neglected to visit him, and pay the 
kanike or fee as other Havik Brahmins did, though he was duly 
apprised of Ist respondent’s arrival; the 2nd is that when the 
people of Vittal remonstrated with him against his conduct and 
advised him to see his Guru, he referred to his disapproval of the 
ex-comiunication of ono Sham Bhatta and others of the Bayar 
village and to his promise to those persons to continue in caste 
communion with them, and declared that it was not necessary for 
him either to see the lst respondent or to pay to him the arrears 
of kanike or fee. ‘he 8rd caste offence is that he associated with 
persons already ex-communicated in defiance of Ist respondent’s 
authority as the chief of his sub-caste. The order proceeds then 
to state that it shall be in force until appellant attends before 1st 
respondent and obtains an order disposing of the matters mentioned 
therein. It purports to be signed by 2nd respondent under the 
orders of lst respondent. 

Appellant brought this suit to have it declared that the order 
passed against him is unjust and invalid on the ground that it was 
issued without notice to him and that he suffered thereby both in 
. Bis property and reputation. In defence respondents admitted 
the order’ but alleged that it was only provisional and that it was 
fully competent to lst respondent as the head and chief of his 
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caste to issue such order. The District Munsif considered that 
Ist respondent was at liberty to deal with questions relating to 
caste and religious usages, that the Civil Courts ought, not to 
interfere to prevent lst respondent from correcting caste mis- 
conduct. In this view, the District .Munsif dismissed the suit 
with costs; and on appeal the Subordinate Judge confirmed the 
decision. He observed (1) that the order was provisional in its 
nature, (2) that the decisions marked as Exhibits I to III and VI, 
and that reported in The Queen v. Sankara, I. L. R, 6 M, 881, 
showed that, as Garu, 1st respondent had authority to enquire into 
the misconduct of his disciples and to punish them for caste offences 
and derelictions. He was also of opinion that appellant’s liability 
to pay kanike or subscription or fee was a caste matter and that 
appellant had no right to complain unless the fee demanded was 
unreasonable or extortionate which it was not in the case before us 
as evidenced by Exhibit XIV. He found further that due notice was 
given to appellant, and that if no enquiry was held it was because 
of appellant’s contumacious conduct in refusing to attend such 
enquiry. He also remarked that appellant asked but for a declara- 
tory decree in regard to a temporary interdict or an ad interim order 
in respect of certain caste imputations and that in his judgment this 
was a case in which he in the exorcise of the discretion vesting in 
him under 8. 42 of the Specific Relief Act might properly refuse 
to pass a merely declaratory decree. Hence this second appeal. 


For appellant it 1s contended that upon the facts found, 
the decision of the Subordinate Judge is wrong in law; but we 
are unable to accede to this contention. The relation between 
~ appellant and 1st respondent is that of a member and the ecclesias- 
tical chief of his caste. Whether the disciple should visit his 
Guru and make his obeisance, whether the former should pay 
the latter a kanike or fee by virtue of the spiritual relation and 
whether the disc:ple should abstain from intercourse with persons 
already ex-communicated by his Guru, are matters relating to the 
autonomy of caste with which, as the head of the caste, lst res- 
pondent has jurisdiction to deal according to recognized caste 
custom. It was held in The Queen v. Sankara, I, L. R, 6 M, 381, 
and Murari v Suba, I. L. R, 6 B, 725, that a Guru’s jutisdiction 
extends over such matters. ‘I'his being so, the facts found show 
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that lst respondent exercised his jurisdiction bond fide. It is 
found that the fee demanded was neither unreasonable nor extor- 
tionate. It is not denied that appellant did violate the duty which 
he owed to 1st respondent by refusing to visit him. The provisional 
nature of the order shows that care was taken to see that the 
punishment by way of ex-communication, which as ecclesiastical 
chief Ist respondent was competent to inflict, was not more 
extensive than was necessary to enforce obedience to. caste duties. 
As observed by the Subordinate Judge, if there has been no 
enquiry, its absence is due to appellant’s contumacious refusal 
to attend for such enquiry. On a matter relating to caste customs 
over which the ecclesiastical chief has jurisdiction, and exercises 
his jurisdiction with due care and in conformity to the usage of 
caste, the Civil Courts cannot interfere. 


The decision of the courts below 1s open to no legal objection 
and we dismiss this appeal with costs. 


FULL BENCH. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, Kt. Chief Justice, 
Mr. Justice Muthusami Aiyar, Mr. Justice Shephard, Mr. Justice 
Best, and Mr. Justice Davies. 
Reference under Stamp Act, 5. 46.* 
Stamp Act I of 1879, Sch. I, Art. d—Agreement for lease. 


- 


Reference 
under Stamp | A agreement in writing to execute a lease of a Zamindari which contemplates 


be stamped under Art. 4, Sch. I of the Stamp Act. 

Case referred for the decision of the High Court, under S. 46 
of Act. I of 1879 by the Board of Revenue (separate revenue), 
Madras, in their letter No. 449, dated 30th January 1894. 

The case was referred as follows :— 

“I am directed by the Board of Revenue under S. 46 of the 
Indian Stamp Act, to refer the question raised in the enclosed let- 
ter from the Collector of Madras, for the decision of the Honorable 
the Judges of the High Court. 


* Ref, Caso No. 4 of 1894, lst March 1894. 


j- 








a formal lease being afterwards exeonted is an agreoment for a lease and liable to. ` 
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“On the 11th January 1886, the Zamindar of Sivaganga en- 
tered into an agreement marked A, with the Rajah of Nilambur 
and another to lease the Zamindari to the latter in consideration 
of his debts, to the extent of 16 lakhs of rupees, being discharged 
by them. At the time of the agreement, the Zamindari was under 
attachment, and the Zamindar undertook to execute a formal deed 
of lease after obtaining a certificate from the court under S. 805 of 
the Civil Procedure Code. The agreement in question, was engross - 
ed on an eight-anna stamp paper, apparently under Article 5 (c) 
of Schedule I. The question at issue is whether the stamp was 
sufficient and, if not, under what Article of Schedule I the instru- 
ment ought to have been stamped ? 


“The main grounds on which it is contended that the agree- 
ment was properly stamped are that as the Zamindari was under 
attachment, the document was not and could never have been 
intended to operate as a lease, and that the subsequent conduct of 
the parties resulting eventually in the execution of a formal and 
duly stamped deed of lease makes it clear that the agreement of 
the 11th January 1886 was intended as a mere agreement and no- 
thing else. 


“The Board while conceding that the agreement was not 
intended to operate as a lease is unable to accept the conclusion 
that it is therefore not liable to duty under Article 4, Schedule I 
of the Stamp Act. In that Article it is stated clearly that an 
agreement to lease is chargeable. with the same duty as a lease 
and there is no saving clause to indicate that the intention (which 
in the present case may be admitted), to execute a regular lease 
subsequently, makes any difference. The charge of the full duty 
both on an agreement to lease and on a lease executed in pursuance 
thereof is guarded against by the proviso to Article 39. The Board 
considers that the law may be read as meaning that an agreement 
. to lease is chargeable as a lease, whether an actual lease is sub- 
sequently executed or not and notwithstanding any bona fide 
intention on the part of the executants of the former subsequently 
to execute the latter ; otherwise the proviso to Article 39 would be 
superfluous.” 


The Government Pleader (H. B. Powell) for appellante ‘ 
W. Grant for respondent. 
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JUDGMENT :—We are of opinion ‘that the document is an 
agreement for a lease and that if must be stamped as “such under 
Article 4, Schedule I of Act I of 1879, notwithstanding that another 
instrument was intended to be executed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Prais Ashu He Coline: Ki Chick Justice and 


Mr. Justice Davies. 


Srirangachariar and others ... neta) (Lst, 3rd, 4th & 6th 


v. 
Ramasami Aiyangar and others... Respondents (Plfs.) 


Unlawful agreement—Stifling proseoutioun—tes yudicata—Civil Procedure Code, S. 18 
—Similar conditions of appealability—Limitation Aot XV of 1877, S. 22—Transposition 
of defendant as plaintiff—Specific Relief Act I of 1877, S. 42.—Suit to declare agreement 
invalid—Suit by onc of seVeral executants to set aside an agreement. 

An agreement part of the consideration for which is the abandonment of a non- 
compoundable criminal charge is contrary to public policy and therefore illegal, 
and void. 

A decision by an appellate courtin a snit of a small cause nature in respect of 
which there is no second appeal cannot operate as ves judicata to prevent the trial of 
a subsequent suit in which a second appeal would be competent. 

Where parties who are defendants so subsequently transposed as plaintiffs 
they must be deemed to be added as plaintiffs, within the meaning of 8. 22 of the 
Limitation Act and the suit should as regards them be deemed to have commenced 
only from the date of such transposition. 

No suit will lie under 8. 42 of the Specific Relief Act for a mere declaration that 
& certain instrument is invalid. i 

Where the ngreemoent is exeonted by several parties any one of them may sue 
to set aside the agreoment and relieve himself from liability. 


Appeal against the decree of the District Judge of South Arcot 
in Original Suit No. £ of 1889 


The 1st plaintiff brought this suit against the defendants for a , 
declaration of his hereditary right to the office of Archaka in a 
temple, for a declaration that an agreement executed by him and 
the 8th and 9th defendants to the defendants Nos. 1 to 7 was 
invalid and for certain other reliefs. The agreement was impeach- 
ed on the ground that it was executed with the object of stifling a 





~ A. 8. No. 55 of 1893. 6th March 1894, 
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criminal prosecution in a case which conld not be compounded and 
was therefore unlawful. The’ agreement, however, made no 
reference to the prosecution or to its abandonment. The 8th and 
9th defendants who were also Archakas possessing equal rights 
with the plaintiff were originally made defendants on the ground 
that they did not join the plaintiff in the institution of the suit. 
They. were subsequently made the 2nd and 3rd plaintiffs upon their 
application. ‘The defendants contended, inter alia, that the suit 
was barred by reason of a former decision in Original Suit No. 790 
of 1886 oa the file of the District Munsif of Chidambaram, which 
had been brought by the defendants against the plaintiffs for the 
recovery of a sum of Rs. 75 due under the agreemant, that tho suit 
for a declaration was barred by limitation so far as the 2nd and 8rd 
plaintiffs, at any rate, were concerned, that the agreement was not 
unlawful, and that the suit for a declaration regarded as a suit by 
the lst plaintiff alone was not maintainable. The District Judge 
found that the agreement was executed for an unlawful considera- 
tion, namely, the abandonment of the criminal charge, that the 
suit was not barred by res judicata as the former snit was in the 
nature of a small cause suit and there was no second appeal therein, 
that the suit was not barred by limitation even in respect of the 
2nd and 8rd plaintiffs as they were parties to the suit from the 
very beginning though as parties defendants, and that the lst 
plaintif alone was competent to ask for a declaration of the 
invalidity of the agreement though executed by him jointly with 
others. 

The plaintiff No. 1 preferred this appeal to the High Court. 

C. R. Pattabhirama Aiyar for appellants. 

S. Subramaniem, V. Bh ashyam Aiyangar and P. N. Sivaswami 
Aryar for respondents. | 
= JUDGMENT :—There can be no doubt that part of the con- 
sideration for the agreement A was the withdrawal of a pending 
criminal charge of trespass and theft laid against the plaintiffs and 
others, (vide Exhibit B), on the 14th February 1886, that is, two 
days before the execution of A. Tho Ist plaintiff as plaintiff’s 8rd 
witness has sworn that it was so, and his evidence stands uncontra- 
dicted, not even one of the defendants denying it. It is further 
proved that the very Magistrate who would have tried the’ charge 
laid if it had been proceeded with was present, taking part in the 
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negotiations that led up to A. ‘There is also no doubt of the law 
that a consideration that proceeds upon the withdrawal 6f criminal 
proceedings that have been instituted is illegal as beiug opposed to 
public pohcy, as it is held to be the stifling of a prosecution. And. 
even if this illegal ‘consideration is only part of the consideration 16 
renders the whole agreement void, because there is not good and 
sufficient consideration: Lound v. Grimwade, L. R., 39 Ch. D., 605. 
We therefore confirm the District Judge’s finding in’ this respect 

It is next contended for the appellant that the question of the 
validity of the agreement could not be re-opened becamse it was 
res judicata by reason of the previous decision of the District Court 
in Appeal Suit No. 269 of 1887 holding it to be valid. That appeal, 
however, was made in a swt of a small cause nature before the 
District Munsif of Chidambaram (Original Suit No. 790 of 1886), 
‘and the subject-matter thereof was consequently not open to second - 
appeal. It has been held by the Bombay High Court, Govind Bin 
Lakshmanshet Anjorlekar v. Uhondbarav Bin Ganbarav Tambye, 
I. L. R., 15 B, 104, that a decision in a sait of that character 
will not operate as res judicata, and that ruling has been more 
than once followed by this court, (vide Vithilinga Padayachi v. 

Vithilinga Mudali, I. L. R., 16 M, 111 and the judgment in Second 
Appeals Nos. 98 to 114 of 1892*), and we see no reason to depart 
from it now, and must therefore disallow this contention. 


We find however that the 2nd and 3rd plaintiffs are not en- 
titled to the declaration setting aside the agreement A, because we 
find that they did not sue ın time for this relief. The agreement 
A is dated the 16th February 1886 and this suit was. brought by 
the Ist plaintiff alone on the last day allowed by a three years’ 
limitation. The 2nd and 3rd plaintiffs not having joined the Ist 
plaintiff in bringing the suit, he made them defendants. It was 
not until the 25th January 1892 that by an order of the judge 
passed under S. 82, Code of Civil Procedure, they were made. 
plaintiffs. ‘They were therefore not made co-plaintiffs till more 
than three years after their cause of action arose, and under S. 22° 
‘of the Limitation Act, the suit should be deemed to have been 
instituted when they were so made parties. The period of limitation 
for setting aside a document is under Art. 91 of the second Schedule 
to the Limitation Act three years from the time the plaintiff knew 
a eS a ee ee ae a 
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of it, These plaintiffs Nos. 2 and 3 knew of it on the 16th Febru- 
ary 1886 when they executed it and therefore their inclusion as 
plaintiffs in the suit on the 25th January 1892 was made too late. 
It is contended on their behalf, (1) that being defendants in the 
suit ‘théy were already parties thereto when it was brought, and 
S. 22 of the Limitation Act is therefore not applicable to their case, 
and (2) that the relief as prayed for was not to set aside the docu- 
ment but merely to declare it invalid and the Article of Limitation 
applicable was 120 of the second Schedule allowing six years’ 
time as fot a suit for which no period of limitation is otherwise 
provided, under which these plaintiffs would be in time. We 
cannot accede to either of these views and the cases quoted, 
(Nugathal v. Ponnusamt, I. L. R, 18 M, 44, and Khadir Moideen v. 
Rama Naik, J, L. R., 17 M, 12), do not support either contention. 
‘As tothe Ist point the 2nd and 3rd plaintiffs were “added” 
as such, only on the date they were taken from the ranks of the 
defendants, and if is only then they were “so made” parties. 
Section 22 of the Limitation Act therefore clearly applies to them. 
As to the 2nd point there is no such suit as for a mere declaration 
that an instrument is invalid. Section 42 of the Specific Relief 
Act shows in what matters mere declaratory suits are admissible. 
The only suit possible under that Act in regard to an instru- 
ment is one under §. 39 to have the document adjudged void 
and to have it cancelled, and Art. 91 of the second Schedule 
to the Limitation Act is the particular Article applicable to 
such a case. The result is that the decree so far as it sets aside 
the agreement A must be modified by declaring that it is not set 
aside against plaintiffs Nos. 2 and 3. It is then argued by appel- 
lant’s Vakil that 1st plaintiff cannot alone sue for that relief as the 
agreement is a joint agreement of all three plaintiffs. If there was 
any technical defect in this respect it was cured by the addition 
of the 2nd and 3rd plaintiffs before the decree was passed. But 
in our opinion had the name of Ist plaintif stood alone through- 
out he was entitled to sue to evade his individual responsibility 
under the agreement, because there was a several as well as a joint 
hability under it. 


The appeal is therefore dismissed with costs as against Ibt 
plaintif. Itis allowed as against 2nd and 3rd plaintiffs to the 
i 2 
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extent indicated above and the decree of the lower court will be 
modified accordingly. These plaintiffs will bear their own costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Muthusami Aiyar and Mr. Justice Best. 


Reference under Court Fees Act, 5. 5.* 
Reference Court Fees Act VII of 1870, 8. 7, Cl. IV, (b) and (c}—Snuit for partition ef property in 


pandor CORTE joint possession—Stamp duty on. 


A suit for partition by one claiming to be in joint possession with defendant of 
the property in suit is similar to one for partition of joint family property and 
chargeable with an ad valorem fee. 

Case referred under S. 5 of Act VII of 1870, by the Registrar 
and Taxing officer of the High Court of Judicature, Appellate Side, 
Madras. 


The case was referred as follows :— 


“The question submitted for consideration is what is the 
amount of court-fees leviable on a memorandum of appeal in a suit 
for division and allotment of plaintiff’s half share of property of 
which plaintiff and defendant are joint owners and which is in the 
possession of their tenants (4.6. lessees), one half of it being held by 
tenants under plaintiff and the other half by those under defendant. 


‘The plaintiff is the Zamorin of Calicut and the defendant is 
a Nair. The property in suitis not ‘the joint family property” of 
the parties, but the origin of the joint ownership is stated by plain- 
tiff to be that the Zamorin as ruler of the country confiscated the 
whole of the Nair’s property for rebellion and on the Nair’s sub- 
mission restored one half and retained the other half. 

* * * * ` 

«The finding of the Subordinate Judge (of Palghaut) is that 
whether the right was acquired by confiscation or by contract, the 
property has been from time out of mind the joint property of 
plaintiff s and defendant’s stanams and are held by them on equal 
rights in undivided moieties and that plaintiff is entitled to have a 
half of #_allotted by partition. 


ah a 
Ref. Case No. 5 of 1894. : 12th March 1894, . 
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“The _ value of the property as set forth in the plaint is 
Rs. 99,546-9-0 calculated under S. 7, Cl. V, (b) and (c) and plaintiff 
paid the ad valorem fee (Rs. 1175) on a moiety thereof in the court 
below. 


‘The Subordinate Judge disallowed certain items and decreed 
that the rest be divided into two equal shares and that one of them 
be delivered to plaintiff and the other to defendant. 


“The defendant appeals. The memorandum of appeal is drawn 
up on a 19 Rupees court fee stamp only and in it he takes objec- 
tion to the findings of the Subordinate Judge on the general issues 
(referred to above) in the case, and also to the findings as to the 
particular items of property mentioned in the 15th to the 29th 
grounds of the appeal memo. He was called upon to value theso 
items and pay ad valorem fee thereon. But he contends that as the 
plaintiff alleges he is in possession the suit falls under Article V1, 
Clause 17, Schedule II of the Court Fees Act and relies on the 


decision in Kirty Churn Mitter v, Aunath Nath Deb, I. L. R, 8 
C ,757. w x * * 


“ The question as to who is in possession did not arise in the 
case which proceeded on the footing of the property being in the 
holding of the demisees (not parties to this suit) under plaintiff or 
defendant. The report of the Calcutta cases, quoted by Vakil, 
does not show on what ground the claim for partition was rested. 
There is no Madras case bearing on the point.” 

S. Subramamem, R. Balajee Row, and P. R. Sundara Aryar for 
appellant. 

The Government Pleader (H. B. Powell) for respondent. 

JUDGMENT :—The suit is for partition and exclusive posses- 
sion of specific moieties of property which is “at present in joint 
possession of the parties. It is clearly not a suit for mere declara- 
tion; and the value of the property is easily ascertainable. 

The suit is similar to one for partition of joint family property 
which is chargeable with an-ad valorem fee. 

We are unable to follow the decision in Kirty Churn ‘Mitter v. 
Aunath Nath Deb, I. L. 8,8 C, 757 and Mohendro Chandra Ganga 
v. Ashutosh Ganguli, I. L. R, 20 C, 762. ° 

' We hold that an ad, valorem fee is payable. 


Namiinasawmi 
Pillai 


V: 
c : 
“Pillai. 


112 THE MADRAS LAW JOURNAL BHPORTS. [vou. Iv. 


IN THE PRIVY COUNCIL.* 


@ 
Present :—Lord Watson, Lord Macnaghten, and Sir Richard 
Couch. 


Narainasawmi Pillai ais ... Appellant (Petitioner). 


Cuppusawmi Pillai y . Respdt. (Oountr.-Petr.) 


[On appeal from the High Court at Madras. | 
Power of High Court to allow withdruwal of appeal to Privy Couneil. ® 


On the application of a minor appellant who has lodged an appeal to the Privy 
Council in which tho printed record has not been transmitted, the High Court has 
power to order the withdrawal of the appeal when it 18 satisfied that the compromise 
leading to the application for withdrawal 1s bencficial to the minor. 


Petition for leave to proceed with the appeal to the Privy 
Council against the decree of the High Court of Judicature at 
Madras in Appeal Suit No. 90 of 1885 which had been allowed to 
be withdrawn by order of the High Court on Civil Miscellaneous 
Petitions Nos. 171 and 172 of 1889. 


The facts of this case appear sufficiently from the following 
report. 
Mr. J. D. Mayne for petitioner. 


Mr, Mayne.—May it please your lordships, this application 
raises a question which as far as I am aware has never arisen, 
certainly in this tribunal; whethor, in tho case of an infant appel- 
lant, a High Court, after an appeal has bcen finally admitted to 
Her Majesty, has jurisdiction to accept a compromise altering the 
terms of the decree, one of the terms of the compromise being that 
the infant’s appeal should be withdrawn and thereupon to strike 
the appeal off the file, so as to shut out the infant from prosecut- 
ing it. 

| Sur Richard Couch.—Off the file of the High Court. 
Mr. Mayne.—Offt the file of the Privy Council. 


Sir Richard Couch.—The file in the High Court of .Madras, . 
net the fle here ? 


* 10th February 1894. 
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Mr. Mayne.—No, of course not the file here. They had not 
forwarded the record. It had not got here, 


Sir Richard Couch.—The question is whether they had power 
to do it while it still remained there. 


Mr. Mayne.—Yes, after the appeal had been admitted. 


The facts of the case are set out at full length in the petition, 
but I think I can put them very shortly before your lordships. 
There were two brothers, Sathya, and Nagalinga, whojwere undivid- 
ed brothérs. Nagalinga died ın November 1878, having previously 
adopted Cooppoosawmy, the present respondent. Cooppoosawmy 
was adopted being an only son, and was given in adoption by his 
mother, after the death of his father. Sathya died in June 1888, 
having adopted Narainasawmy, the present appellant. Immediately 
after the death Narainasawmy, commenced a suit against Cooppoo- 
sawmy, in which he claimed the whole of the property, asserting 
that Cooppoosawmy’s adoption, in the first place, never took place ; 
in the second place, that if it did take place it was invalid, first of 
all, because he was an only son, and could not have been taken; 
secondly, because, on the same ground, his mother, after the fathor’s 
death, had no authority to give him in adoption. Cooppoosawmy, 
on the other hand, alleged that Narainasawmy was not adopted in 
fact, no objection being offered to his adoption in law. Both courts 
found that both adoptions had taken place in fact, and that Coop- 
poosawmy’s adoption was valid in' law. The result was that both 
courts gave a decision, giving Narainasawmy a decree, not for the 
whole, but for half the property—in fact dividing the property 
equally between the two, as it would properly be divided if they 
were properly adopted. I should have mentioned that Naraina- 
sawmy was represented in the litigation by three guardians. The 
first guardian was his natural father. The other guardians were 
the widows of Sathya, and therefore his adoptive mothers. A decree 
of the High Court was passed in April 1887. An application was 
made to allow an appeal to be admitted. ‘The usual certificate was 
given that the value was sufficient. It was Rs. 35,000. Of course 
the only ground of appeal which could be put forward was the 
- ground of law—because the question of fact had been conclusively 
settled. The petitioner applied that it should be admitted on the 
ground that the court had gone wrong on the two questions of law 


7] 
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connected with the adoption. First of all a certificate was given 
and then a final order that all the necessary deposits and securities 
had been made. The final: order admitting the appeal was made 
on the 24th of August 1888. With regard to the merits of the 
case, of course we have nothing whatever to do with that here, but 
I think it is material to point out that the case was pre-eminently 
one which was a fitting case for appeal to this court. The first 
question whether an only son can be taken in adoption is one upon 
which all the Pundits, and all the courts in India have been differ- 
ing from the very first year of the present century. ° 


Lord Watson.—I do not understand the observation that we 
have nothing to do with the merits of the case. 


Mr. Mayne-—I mean I cannot ask your lordships now to 
decide the merits of the.case, but it is essential for me to point out 
that the case is one resting ùpon a point of law which, it is most 
desirable and proper, should be brought before your lordships for 
decision 


Lord Watson.—The question is whether prima facie ib is a 
settlement which was fair and beneficial to the minor. 


Mr. Mayne.—The point I put before your lordships is that 
that is a question which ‘the High Court at that stage of things 
had no power to consider. 


Sir Richard Couch.—When you speak of its being desirable 
and proper to have this question settled, might it be not desirable 
that it should not be dono at the expense of these people ? 


Lord Macnaghten.—The fact that it was a doubtful question is 
a very good reason for compromising from one point of view. 


Lord Watson.—If this had been a question depending on 
materials of fact with which the court who previously decided the 
case was familiar I should be very much influenced by the opinion 
of the court a3 to the character of the facts. The peculiarity of 
this case appears to ine to consist of two points, and I may tell 
you at once the difficulty. It is beneficial to the minor if the court 
have taken a right view of the law, and it is prejudicial to the 
minor if the court are wrong in their view of the law. That seems 
to'be the*only consideration, because there is no consideration given 
to the minor for giving up his right to try that very question. The 
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result of jt seems to be this; they say there was consideration. 
Here it is in the petition [reads] ; but that would have followed. 

Mr. Mayne.—Of course it would. His rights to the mesne 
profits which is the only thing the other party gives up, is a right 
which he will not have if the decision is reversed. What I am 
proposing to submit in the first place is that the court had no juris- 
diction to give such an order. 

Lord Watson.—They withdraw from the file an order that had 
been placed there with the consent of the party, who placed it. 

Mr. Mayne.—Yes. 

Lord Watson.—That is very strong. The parties come into 
court, and settle, and say, “ We have agreed that that order should 
be discharged.” Does not that give the court power to discharge 
it ? : 


? 


r 


Mr. Mayne.—I submit not. 
Lord Watson.—Have they lost: all jurisdiction ? 


Mr. Mayne.—I quite admit that if it were a case of an adult, 
and he came into court, and said, “I have got an order admitting 
the appeal, and I have found all the necessary security, and the 
money is lodged, and everything, and I do not intend to go on 
with my appeal for certain reasons which seem proper to myself.” 


Lord Watson.—Take the ordinary case of two litigants of full 
age, and sui juris, and one of them enters an appeal which is 
admitted by the court, and he lodges the requisite security, I 
have no doubt there are applications which you can make to the 
Privy Council in such circumstances. But suppose these two people 
settle their differences, and one says, “I give up my right of 
appeal.” They must get their money back. 


Lord Macnaghten.—W ould you say the High Court was bound 
to forward the record to this tribunal ? 


‘Sir Richard Couch—You admit that in the case of adults it 
can be done? 


Lord Macnaghten.—And that the court had power to hold its 
hand in that case ? | ° ° 


Mr. Mayne. —Yes, 
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Lord Macnaghten.—lf, they had it in that case why had not 
they in this f ' 

Mr. Mayne.—I will state in a moment why. What I say is if 
an ordinary adult, a full aged litigant, came forward and said, “I 
have got my leave to appeal, I have lodged all the necessary 
security. Nothing is to be done now except to forward the appeal. 
I want to stay all proceedings. Do not go to any expense on my 
account. Stop all the proceedings and give me back all the 
money.” ; 


Lord Watson.—How-can they give him back his money ? You 
say they have no jurisdiction to touch the order under which it 
was lodged, but they have power to return the money. 


Mr. Mayne.--I say they would have the power in the case of 
an adult litigant, but in the case of an infant litigant it would 
not be a mere ministerial act. They have to exercise a judicial ` 
proceeding. They have to look at the terms of the compromise 
which is placed before them. They have to consider whether those 
terms of compromise are beneficial to the infant, because unless 
they are beneficial to the infant they cannot make an order 
which will bind the infant when he comes of age; and in 
order to enable themselves to give permission to withdraw the 
appeal they have to exercise certain further judicial acts in con- l 
sidering whether their own deoree is one which may probably be 
reversed or not-—whether the terms which were offered to the 
infant (in this case there were really no terms) to make it a proper 
thing that he should abandon his chance, if he has a chance, of 
_ gettimg his judgment reversed are so beneficial to him that they 

should allow an act to be done which will bind that infant when he 


comes of full age. 


Lord Watson.—What strikes me is this. It is all very well to 
call it a compromise. It is unlike any compromise I ever saw. It 
is an agreement to abide by the judgment and give up the record: 


, nothing more. 
Mr. Mayne—There is nothing more; there 1s no compromise. 


* Tord Macnaghten.—Is there no con sideration of any sort? 


Mr. Mayne.—I1 will read the terms, 
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Lord Macnaghten.—Y ou said something about mesno profits. 
Does he give up more ?. i 


Mr. Mayne.—Not an atom. I suppose he had been in posses- 
sion of rather more. The suggestion is, though I cannot see any 
foundation for it, that the plaintiff infant had, by means of his 
guardians been in possession of more than he would bo entitled to 
if he was only entitled to half, and therefore that he would have to 
give up some mesne profits; and as far as I can see the only con- 
sideration is that the other party says, ‘‘If there are any mesne 
profits in your possession which are more than you would be 
entitled to by either of the decrees that have been given dividing 
the property equally between us, I make no demand for that.” 


Lord Macnaghten.—That is a concession. 


Mr. Mayne.—No, it is no concession, upon the eHppomuon that 
the decree is right. 


Lord M acnaghten.— Yes, of conrse it is. Upon iz supposi- 
tion it is a concession. 


Mr. Mayne.—Upon that supposition, but upon no other. 


Sir Richard Couch.—How does that affect the jurisdiction ? 
At present you are upon this; that they had no jurisdiction to do 
this because they were obliged to consider this matter, 


Lord Macnaghten.—Supposing they had plainly in the interest 
of the infant come to the conclusion that the appeal was not to be 
prosecuted. Having admitted that adults at that stage could ask 
the court to stay its hand, do you say the court could not stay its 
hand in the case of infants? I do not understand the difference. 


Mr. M aync.—I submit that the court has no power to do any 
judicial act with regard to its own decree, because this is a judicial 
act with regard to its own decree. It is altering tho terms of its 
decree. The result is that whereas it decrees that the plaintiff had 
possession beyoud what he was entitled to, part of it should be 


given over to the other person. That is an alteration of its own 
decree. 


Lord Macnaghten.—In favor of the infant. 
Mr, Mayne—In favor of the infant, but I submit ‘it had no 
power. 
3 


r 
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Lord Watson.—I do not think the court had power to recall 
its own decree, but it had power to give effect to a settlement pro- 
duced and approved by them subsequently, although in giving 
effect to it they might reverse the terms of their own decree. 

Sir Richard Couch.—That was the effect of the consent, was 
not it? 

Mr. Mayne,—That was the effect of the consent. 

Str Richard Couch.—If the parties consented. 

Lord Macnaghien.—Surely if all the persons in a position to | 
advise the infant, and who had been consulted on behalf of the 
infant, came to the court and said, ‘‘ It is not worth while to prose- 
cute this decree ; we will accept æ small consideration, and let the 
whole thing drop,” do you say the court could not give effect to 
that ? 

Mr. Mayne.—Your lordship said “ all” the parties. 


Lord Macnaghten.—I put it as high as that. 


Mr. Mayne.—I had not finished my statement. The father 
opposed the whole thing. 


Str Richard Oouch.—Upon the question of jurisdiction, you say 
. they had no jurisdiction ? 


Mr. Mayne.—I say they cannot do any judicial act. 


Lord Watson.—But suppose there was money paid into court, 
and that there was a judicial order to pay that money to one of the 
litigants, finding that he is entitled to it. Is there any thing to 
prevent the court, when the parties arrange terms ' between them- 
selves, subsequently directing that money to be paid out? It 
reverses the decree. It is directly in the teeth of the decree, but 
it is by the consent of the party who holds it. 


Lord Macnaghten.—Suppose the respondents come forward 
and say, “ We will pay down a thousand pounds;” and persons 
authorised to speak on behalf of the infant come to the court and 
say ‘ We think that a very beneficial arrangement.” 


Mr. Mayne.—I say they could not do any thing which would 
bind the infant. 
Lord Watson.—That is another point, 
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Sir Richard Oouch.—You are upon the question of juris- 
diction. 


Mr. Mayne.—The way I put it is this. We come hero, and 
say, we are not bound by this proceeding. The court say, “ You are 
bound by the proceeding. There is no Privy Council appeal on 
our file at all, and the reason is because we have consented to an 
arrangement which we consider to be beneficial to you.’ Butif 
- they had not consented to the arrangement as being beneficial to 
him either the appeal would be on the Privy Council file now, or 
their act in striking it off the Privy Council file would be one which 
would not bind the plaintiff. 


Lord Watson.—If you could satisfy us that guardians litigating 
for an infant have no power to bind the infant by a beneficial com- 
promise, cadet questio. It is not a question of jurisdiction of the 
court. It isa step taken in court, and an order by the court, 
which might be valid as between two persons of age, and sut juris, 
but may not bind an infant. It+is possible. It depends upon 
circumstances. That must be through some defect in tho agent’s 
power. 


Lord Macnaghten.—lf the court might take the step or refuse 
the step of forwarding the documents, I do not see why the same 
rule would not apply. 


Mr. Mayne.—The distinction seems to be this. Ifan adult 
appellant comes, and says, “Give me back my money. Do not go 
to any expense. I have lodged my money for a certain purpose. I 
do not intend that purpose to be carried out.” I think the court 
would as a mere ministerial matter, without the exercise of any 
judicial discretion,— 

Lord Macnaghten.—Vhen the court having come to the con- 
clusion that it was beneficial to the infant not to prosecute his 
appeal, why cannot the court do the same thing ? 


Mr. Mayne-—Because I submit that the court after its decree 
has passed, and after it has admitted an appeal to Her Majesty, 
after every step has been taken necessary to make that go forward, 
has no power to do any act which involves the exercise of a judi- 
cial discretion as to whether, that appeal to Her Majesty is for the 
benefit of the infant or not. 
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Lord Macnaghten.—Then you say they have a power to 
consider the question ? 


Mr. Mayne—I say they have no power to consider the question 
' of benefit to the infant. In the case of an adult it is not necessary 
for them to consider the question. It may be tlie maddest thing 
in the world. 


Lord Watson.—The object of tho enquiry is, to ascertain 
whether the parties to the compromise before that have power to 
make it, or not. That, as it soems to me, is the only question. If 
A and B, who are not infants, litigate, they obtain a final judgment 
from the court on the merits of the case, and then execution is 
stayed, and then they go to the court, and ask the court to dis- 
charge the order which one of them has obtained with a view to 
appeal to the Privy Council, and allow the judgment of the court 
to take its course. 


Sir Richard Couch.—When one of the consenting parties is a 
guardian they must have power to enqune whether the guardian 
is acting properly or not. 


Lord Macnaghten.—I could have understood it if .you said the 
court below discharged their duty, and had nothing more to do 
with it—that they must go on and send these documents to the 
Privy Council, and any application should be made to the Privy 
Council. When you once admit that the court may hold its hand 
in the case of adults I do not understand what difference there is 
. in the case of infants, assuming that the court has decided that the 
compromise is for the benefit of the infants. Otherwise the result 
would be that at the expense of the infants the documents must be 
transmitted here, and the application must be made to this court, 
throwing a burden on the infant, which is unreasonable, and which 
ought to be avoided. 


Lord Watson.—lt.is the duty of the court not to listen to the 
proposition if they were acting in their own behalf. The court 
would have no hesitation, I have no doubt, in acting on tho joint 
consent, but the parties are not necessarily entitled to make an 
arrangement ; and all the court enquires is whether they have that 
title. A guardian if acting for the benefit of the infant has power, 
but if it is against the infant’s benefit he has not the power, and the 
court satisfies itself, 
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Mr. Mayne.—No doubt they acted under §. 462 of the Code 
of Civil Pi&&cedure. “No next friend or guardian shall without 
the leave of the court enter into any agreement or compromise on 
behalf of the minor with reference to a suit in which he acts as 
next friend or guardian. Any such agreement or compromise 
entered into without the leave of the court shall be voidable against 
all parties other than the minor.” ‘That is the section which ren- 
dered it necessary for the court before it allowed the appeal to be 
withdrawn to exercise what I call a judicial act. 


Lord Macnaghten.—To exercise a judicial discretion ? 

Mr. Mayne.—To exercise a Judicial discretion. 

Sir Richard Couch.—You say in this el case they can- 
not exercise that judicial discretion. 


' Mr. Mayne.—I say in this particular case of an infant appel- 
laut they cannot exercise the discretion, that they are functus officio. 
The only other section in the Code which refers to the compromise 
of suits is 875. “Ifa suit be adjusted wholly orin part by any 
lawful agreement or compromise, or if the defendant satisfy the 
plaintiff in respect of the whole or any part of the matter of the 
suit, such agreement, compromise, or satisfaction, shall be recorded, 
and the court shall pass a decree in accordance therewith so far as 
it relates to the suit, and such decree shall be final so far as relates 
to so much of the subject matter as is dealt with by the agreement, 
compromise, or satisfaction.” That clearly applies to æ compro- 
mise before a decree. The court cannot after decree has been 
passed allow any compromise or satisfaction to be entered which 
will alter the terms of the decree. There is another section as to 
adjustment of debts to which itis proper that I should call your 
lordships’ attention, S. 257. I submit that doos not apply to 
this case. “ Every agreement to give time for the satisfaction ofa 
judgment-debt shall be void unless it is made for consideration, 
and with'the sanction of the court which passed the decree and 
such court deems the consideration to be under the circumstances 
reasonable.” 

Sir Richard Couch.—It must be recognised by the court. That 
was introduced in order to cure the bad practice, which did exist, 
of alleged settlement out of court. That does not touch this 
question. 
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Mr. Mayne.—No, and 8. 370 A does not touch it. 


Lord Macnaghten._ Suppose this respondent said, “If you 
will not prosecute the appeal you shall have three-fourths instead 
of one-half,” do you mean to say the court could not give its sanc- 
tion to that ? 


Sir Richard Oouch.—You seem to admit that it could. 


Lord Macnaghten._-No, he says it could not. The appellant 
was an infant. Suppose the court were satisfied that, that was a 
very beneficial compromise, do you say it could not have given 
effect to 1b? 


Sir Richard Couch.—You must come to the question whether 
it was beneficial or not. 


Mr. Mayne—The only way in which I think that could be 
carried out on behalf of an infant would be by stopping the appeal 
and then when the infant came of full age,— 


Lord Macnaghten—That would be no compromise at all, 
because the other side, of course, would say, “Iam not going to 
give you this unless it is a final settlement of every thing.” 


Lord Watson.—It would be the duty of the court notwith- 
standing that the parties appeared and informed the court that 
the case was compromised, to forward the record. The statutes 
are imperative. Down to the time of admitting the appeal they 
seem to have a certain amount of discretion, but not afterwards. 
Do you say the court are bound to allow the order to stand, if it is 
to stand, and that they are bound to forward the record here unless 
they are stopped by an order of the Privy Council ? 


Mr. Mayne.—I submit they are, except in the case of an ap- 
pellant of full age, who can withdraw the appeal without the court 
exercising any judicial act, or discretion, or consideration upon 
the case. 


Lord Watson.—That seems all to be founded upon the assump- 
tion that the admission of an appeal is by necessity a removal of 
the whole process to this Board. 


Lord Macnaghten.—He does not men for that, because he 
says in the case of adults the court has not power. 
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Lord Watson.—There was nothing before this Board at that 
time, only’ leave had been given to take a certain procedure which 
would bring the case before the Board when followed out. Can 
we deal with an appeal till the record is here? 


Mr. Mayne.—Undoubtedly the record would have to come 
here. 

Lord Watson.—The process of review is a process of removal 
from one court to the other; and when the removal has taken 
place I admit the court below can do nothing. The parties must 
apply somewhere. It would be very awkward if in all proceedings 
. the parties had to come here. How are we to know what has 
taken place there without .some judicial intimation? I am not 
saying there are not some cases where the parties may come here 
before the record arrives, if there is a failure to forward the 
record. J do not express any decided opinion upon these points, 
but that is a very different thing from saying that the court below 
could take no steps, or consent to both parties putting a stop to 
that course of procedure, which would end in bringing the case 
here. It would bea very strong proposition. 

Mr. Mayne —lIf that is your lordship’s opinion then I would 
gubmit-an alternative. I would ask your lordships to allow us 
special leave. 

Lord Watson.—You ask us to allow the whole case to be 
brought up as if that-consent had never been given. 

Mr. Mayne.—No, my lord. 

Lord Macnaghten.—You appeal against the order. 

Mr. Mayne.—I want to appeal against the order finding that 
this compromise Was beneficial to the infants, and therefore with- 
drawing the appeal. That is all I can ask. 


Lord Macnaghten.—That is an appeal against the exercise of 
judicial discretion. I do not say that it is impossible. 

Mr. Mayne.—It is a judicial act. 

Sir Richard Couch.—It is subject to what has been said with 
regard to the exercise of a discretion by the Lower-Court. It is 
quite a matter of discretion with them. Whether it wasebenefivial 
to the infant is a matter peculiarly for the court to enquire into, 
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Mr. Mayne.—I submit that I am right in saying and Lord 
Watson appears to be of the same view—that it really is nota 
compromise at all. It is merely a direction that you should give 
` up everything that you have been struggling for all along and the 
defendant says, ‘If you give up everything you have been strug- 
gling for all along I will not be curious about whether you may not 
have in your pocket a little more than you otight to have;” and 
there is no finding that he has an atom more in his pocket than he 
ought to have, and the probability is that he has not. Would 
your lordship allow me to read what is called the compromise ? 

Sir Richard Couch.—When you callit a compromise, the court 
has found—rightly or not is another question—that it was for the 
benefit of the infant that une appeal should not be further proceeded 
with. 

Mr. Mayne.—The court, of course, thought it was right in its 
decree. 


Sir Richard Couch.—W hat is the value of the property ? 


Mr. Mayne.—The value of the property for stamp duties and 
fees is Rs, 35, 000, 


Lord Macnaghten.—The infant is of age, and he comes and 
makes the application. He says the money is still in court. 


Sir Richard Couch.—The value of the property now would not 
be £ 8,000, 


Mr. Mayne.—All be cares about is the rapees, which are just 
as good in India as ever. 


Sir Richard Couch. You must not take the rupee at two 
shillings. 

Mr. Mayne.—The value of the property in India is just as 
much as ever it was. The rupee is just as good in India as ever. 


Sir Richard Couch.—That is rather questionable, but we will 
not discuss that. At all events if the appeal is prosecuted here 
the parties having to pay the expense of prosecuting it would be 
subject to all the loss in exchange whatever the value of the 
rupee might be. 


Lord Watson.—S.875 of the Code declares that if a suit 


be “adjusted wholly or in part by any lawful agreément or compro- 
mise the decree so adjusted shall be final. 
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That decree is final if it were pronounced by a court having 
jurisdiction. 

Mr. Mayne.—Does your lordship think that S. 375 applies 
to this case at all? 

Lord Macnaghten. =I should have thought not myself. 


Mr. Mayne.—With great submission to Lord Watson, I 
submit S. 875 clearly does not apply. It applies to a case where 
you relieve the court of all responsibility for passing a decree by 
presenting it with a decree; but that does not apply to a case 
where the decree has been passed. 

Lord Macnaghten.—Will you tell me this for my information : 
In India if an infant wishes to appeal does he get the leave of the 
court in any process ? 

Mr. Mayne.—Not in any different process. This guardian 
applies, and takes every step, exactly as if the guardian were 
acting for himself. 

Lord Macnaghten.—Would the guardian be personally lable 
for the costs if it were an unreasonable appeal, or could he recover 
them for the estate of the infant? No guardian in this country 
would appeal without some sanction. 

Mr. Mayne.—I do not know of any decision, and his lordship 
Sir Richard Couch would probably corroborate me. 

Sir Richard Couch.—A. guardian or next friend would be 
liable to the costs of the other side. Whether he could get them 
from the estate would depend upon the saine considerations as 
here. 

Mr. Mayne.—No particular judicial sanction is necessary. 
Once he is on the record he acts exactly as if he were acting for 
himself, at his own peril as between himself, and his ward of 
course. . 

Lord Watson.—In the case of proceedings with a view to appeal 
here, one of the parties is ordered to lodge a certain sum of money 
in the hands of the court, and he obeys that order. Can the court 
pay the money without expressly, or by plain implication recalling 
their order ? It is in the hands of the court subject to the order, 
and in strict form as long as the order stands, the clerk, or Registrar 
of the Court, or other official, must hold if for that purpose. 

. : 4 
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Mr. Mayne.—I have never in my own experience known of 
such an application being made. ° 


Lord Watson.—It would be plainly against the terms of the 
decree. 


Mr. Mayne.—The court would not be doing any thing against 
the terms of the decree. It would be quite in accordance with 
those terms. 


Lord Watson.—The parties agree to dispense with proof. Is 
there any impropriety in the court recalling their order for proof 
by consent of both parties? This is not a determination upon the 
merits of the case at all. Itis a step in procedure which stands in 
a very different relation. When the court have out and out decided 
the merits of the case they cannot alter their judgment. I admit 
that. Ifthe parties wish to make a compromise they must do it in 
some way, but here all that the parties have to do is to recall an 
order which directs or allows a certain course of procedure. An 
order is given remitting a case to the jury by the court after dis- 
cussion and after that the parties agree that a proof shall be taken 
before a Commissioner. Are not the court competent to recall 
their order ? 


Mr. Mayne.—I started, no doubt, with making an admission 
against myself, but I do not think T could have helped it. 


Sir Richard Oouch.—No, you could not have helped it. 


Mr, Mayne.—A full grown litigant could say, ‘ Give me back 
my money, and do not be going into a lot of expense that I do not 
want now.” I think I could not resist making that admission ; 
but I say there is a great distinction in the case of an infant, be- 
cause the court could not make such an order in a manner that 
would prevent the infant ripping the thing up again. Amongst 
other things they have to consider how far there was any chance of 
the decision being reversed. | 


Lord M aenaghten.—There are two different steps. There is 
one proceeding in which the court comes to the conclusion that the 
compromise is for the benefit of the infant. Having done that 
wHat is the next step? The next step to be taken is to get rid of 
the appeal. ‘They are quite different steps ; and when it is decided 
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that itis for the benefit of the infant that the appeal should be 
dropped tRen the persons who are moving on behalf of the infant 
are in exactly the same position as an adult. 

Mr. Mayne.—Of course if the court has that jurisdiction I 
admit the order would necessarily follow. 

Sir Richard Oouch.—It is directed by the Code that it shall be 
done. The guardian must get the sanction of the court. The court 
must have jurisdiction. 


Lord Macnaghten. 
difference between his position then and the position of an adult ? 
The object of the order is to put him in that position. 





_ Mr. Mayne.—Then my lords, I ask your lordships to give me 
special leave to appeal against the order allowing it; and I submit 
that this is very hard case. Here is & case purely resting upon two 
questions of law. 


Lord Macnaghten.—Very interesting questions, no doubt. 


Mr. Mayne.—As to one of the two questions of law there are 
only two authorities upon the subject, and both are against the 
decision of the Madras Court. 


Lord M acnaghten.—Do you suggest that the court made an 
order in order to escape from an adverse decision on appeal ? 


Mr. Mayne.—No, my lord, of course not, What I say is when 
you look to the fact that there were purely questions of law, one of 
the questions of law being one as to which you may certainly say 
there is a very considerable probability that the decision might be 
reversed,— 


Lord Macnaghten.—The court took all that into consideration ; 
you cannot suggest that they did not. 


Mr. Wayne.— Oh no. 


Lord Maenaghten.—I could understand other judges in the 
position of these judges not sanctioning that compromise, but they 
have sanctioned it in the exercise of judicial discretion. It seems 
to be almost impossible to get out of that. ‘They might have said, 
‘The infant will be of age in a few months, and we wil? not iftor- 
fere.” - 
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' Sir Richard Couch.—The appeal, if we allowed it, would be an 
appeal against the exercise of this discretion, and nothing more 
at pressnt ? 


Mr. Mayne.—It would be a question whether the court had 
decided rightly that the withdrawal of the appeal was for the 
benefit of the infant, 


Sir Richard Couch.—You could not in that appeal go into the 
question of the propriety of the decrees; you would not be allowed 
to do that. ° 


Mr. Mayne.—Of course I could not argue it. 


Lord Macnaghten.—The more doubtful the more reasonable 
_ the compromise. 


Mr. Mayne.—What I should argue is that there is no compro- 
mise. He is simply enforcing his decree. 


Sir Richard Couch —Lhe question is whether the court was 
right, or properly exercised its discretion, in saying-that it was for 
the benefit of the infant that this litigation should not proceed 
any further. 


Lord Watson.—lispecially keeping this in view, that there 
seems to be equally difficult questions about your chent getting 
anything ,— 


Mr, Mayne.—No, my lord. 
Lord Watson.—Do they admit his title? 


Mr. Mayne.—'There never was any objection in law to our 
title. The only objection was one of fact, and the facts are found in 
our favor by both courts ; but as regards the defendant there are 
two poiutsof law. The plaintif cannot possibly lose. He cannot 
be in a worse position than he is in, and he may be in an infinitely 
better position. 


Sir Richard Couch.—If the appeal failed he would be ina 
much worse position, for he would possibly have to pay all the 
costs, his own costs and the respondent’s costs of the appeal. 


` Mr. Mayne.—Lord Watson was suggesting that per thapa he 
might lose somothing by the original decree. 
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Lord Macnaghten.—Having regard to the quantum of the 
property te court might have thought that a very small amount 
would more than compensate for the possible chance of success. 


Lord Watson.—W hat is the extent of it? 


Mr. Mayne—For stamp duty half the estate which we claim 
in addition to what we have got already is calculated at about 
Rs. 85,000, 


Lord Macnaghten.—There are costs to come ont of that. 
Mr. Mayne.—He has already Rs. 85,000. He wants Rs. 35,000 


more. 
Sir Richard Couch—That is the value when the suit was first 
instituted. 


Mr. Mayne.—It is the value in the, appeal suit. 


Sir Richard Couch.—W hat is the effect of the compromise, as 
you call it ? Does it relieve him from costs ? 


Mr. Mayne—No 


Lord Macnaghten.—lt relieves him from the litigation as to 
whether he was in possession of more than his just share. It is 
very small I agree. - 

Mr. Mayne—Uhis is the ouly section, Clause 6, which gives 
any consideration, “ That the respondent do relinquish the moiety 
of the amount which he has to get out of the income of land 
obtained by the appellant from the date of the plaint to this date, 
and rents of building, &c., outstanding debts collected by them.” 
There does not appear to be any assertion that we have collected 
anything more than a half, 


Lord Mucnaghten.—Surely the court must have taken that 
into consideration. In India, as in this country, in the case of an 
infant it does not always go by strict affidavit, or witness proof, 
but it makes enquiries, and learns a good deal. 


Sir Rickard Couch.—Suppose you got leave, and the appeal 
came here on the question whether the court had exercised a proper 
discretion or not, would you have much chance of success on an 
appeal from the exercise of the.discretion of this court of a qués- 
tion :of this.kind f 
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Mr. Mayne.—I admit my great difficulty would be that I should 
have no materials to put before your lordships. Thêy seem to 
have acted simply on these petitions. | 


Lord Macnaghten.—They may have enquired for themselves. 
Does not somebody come before the court ? 


Mtr. Mayne.—Yos. The parties were represented, I suppose, by 
their Vakeels. ; : 


Lord Macnaghten.—It was competent to the court to make 
enquiries from them, was it not? It would be very dangerous to 
admit it. 


Mr. Mayne.— What I feel a great deal more than the danger 
of admitting it is perhaps when I came here I should be in a much 
better position than I am now. 


Lord Watson.—W hat is the record to consist of when you come 
now ? 


Mr, Mayne.—The record would consist simply of the decree. 


Lord Watson.— What information would you lay before us ? 


Mr. Mayne.—I could lay nothing before your lordships except 
what apparently the High Court had before them, which was two 
petitions, and two counter petitions. 


Lord Macnaghten.—Then- if you argue that the court ought 
not to have acted upon those alone probably the Board will assume 
that the court acted upon something besides that, on an admission 
of the parties, or something of that kind. 


Mr. Mayne.—All I would submit to your lordships would be 
that upon the statements of these petitions there was nothing on 
which the court could find really one way or the other. 


Lord Macnaghten.—That is very common in India, is it not ? 
lt would be a very dangerous practice to lay down that whenever 
the court was considering whether a thing was for the benefit of 
the infant or not the whole thing from beginning to end should be 
in black and white so that another court might review it. 


° Sur Richard Oouch.—And that there’ should be an appewl here 
from the decision of the court saying that it was a proper act for 
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the guardian to do—that in every case where a guardian did some 
thing, and obtained the sanction of the court for doing it, it might 
be brought on appeal here. It would bea very awkward prece- 
dent to make. 


Mr. Mayne.—lIt would open a field for litigation. 


Lord Watson.—It is not always the interest of a private indivi- 
dual to litigate in vindication of law. 


Mr. Yayne,—I should have been very glad to argue the ques- 
tion before your lordships. 


Lord Macnaghten.—li is a most interesting question. 
My, Mayne.—Curiously enough, it has never come before this 
court, | 


Sir Richard Oouch.—According to your petition there are 
the decisions of two High Courts one way, and two High Courts 
the other way. i 


Mr. Mayne.—They are all fighting amongst each other. 


Sir Richard Couch.—The solution might possibly ‘be, as I 
think it has been in some other cases, that each High Court has to 
keep its own law. 


Mr. Mayne.—The High Courts have passed contrary decisions. 
It is very curious that it has never come here, and I hope it will 
before I die. i 


(Their Lordships rejected the appeal. | 
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Abdool Mohomedan Sneis- Mariage with a Burmese woman—Presumption as to marriage— 
Ge j Acknowledgment as to sonship- ° : 


iga Mahomed To constitute sonship the acknowledgment must not only be of parentage but - 
are algo of legitimacy. (Ashrufood Dowlah Ahmed Hossein Khan v. Hyder Hossetn 
Khan (11 M. I, A, 118) referred to. 3 


Their Lordships declined to examine and discuss the tenets of Bndhism in order 
to ascertain that the Budhist came under the same category as Jews and Ohristians 
with whom undoubtedly a Mahomedan may intermarry as it was a common ground > 
of the parties in the courts below thdt such a marriage was invalid. 

This was an appeal against the decision of the Recorder ot 
Rangoon, British Burmah. ° 


The facts of the cese will appear sufficiently from the judgment 
of their Lordships which was delivered by 
Lord MacNaghten :—Hadjee Hossain, who was a member of a 
Mahomedan family belonging to the Shiab sect and settled in Cal- 
cutta, traded as a merchant in Rangoon, made a fortune, and died 
there, married but without issue, in February 1890. He left a will by 
‘which he purported to dispose of all his property. Hadjee Hossain 
had an only brother of the full blood called Abdul Hadee, who died 
before him in March 1886. He too was engaged in business in Ran- 
goon for many years, but his career was less prosperous, and he 
returned to Calcutta, a poor man some time before his death. The 
appellant claims to be the lawful son of Abdul Hadoe by a Burmese 
woman, and as such to be the heir or one of the heirs of Hadjee 
Hossain and entitled, therefore, to a share in so much of his estate 
as he could not dispose of by will accordiag to Mahomedan law. For 
the purpose of the present case it 1s conceded that the appellant’s 
claim is well founded, provided he can‘ make out that he either is 
or is entitled to be treated as the lawful son of Abdul Hadee. And 
the only questions in this appeal are these :—(1) Has it been estab- 
lished that a valid marriage took place between Abdul Hadee and 
the appellant’s mother, Mah Thai, who was undoubtedly a Buddhist 
when she met her alleged husband? (2) If proof of legitimacy is 
wanting, is there sufficient evidence of the legitimation of the 
appellant by acknowledgment ? l 


The learned recorder found that there was no marriage, hold- 
ing upon the evidence that Mah Thai was not a convert to Mahome- . 
danism. “Tt would it seems tome” he observed “be a mere 
mockery of the Mahomedan religion to say that there was a con- 
yersion, when there was not even a semblance of discussion on the 
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subject, when no priest intervened, and when the utmost the 
alleged co&vert can say is, that she repeated prayers in a language 
she did not understand.” ‘Taking this view he thought it unneces- 
sary to consider the evidence as to acknowledgment. No acknow- 
ledgment in his opinion could confer the status of legitimacy upon 
the offspring of a Mahomedan and an unconverted Buddhist. 


The learned counsel for the appellant took exception to the 
proposition upon which the Recorder’s ruling seems to be based. 
It was a mistake, they said, to talk of conversion. No court can 
test or gange the sincerity of religious belief. In all cases where 
according to Mahomedan law unbelief or difference of creed is a 
bar to marriage with a true believer, it is enough if the alien in 
‘religion embraces the Mahomedan faith. Profession with or with- 
out conversion is necessary and sufficient to remove the disability. 


This criticism seems to be well founded. But the correction 
does not mend the appellant’s case. There is nothing in the evi- 
dence tending to show that Mah Thai made any profession of the 
Mahomedan faith before or at the time of the ceremony which is 
said to have constituted marriage. Mah Thai was a witness for 
the appellant. She said that she knew nothing about the Maho- 
medan religion; all her life she lived and worshipped as a Bur- 
mese. While cohabiting with Abdal Hadee she worshipped as he 
did; she repeated his prayers. But she added that she did not 
understand the meaning of a single word. In re-examination she 
said that she ceased to bea Buddhist during her cohabitation with 
Abdul Hadee from the time of her marriage. 


The learned counsel for the appellant then invited their Lord- 
ships to embark on a wider inquiry. They proposed to examine 
and discuss the tenets of Buddhism with the view of showing that 
Buddhists come under the same category as Jews and Christians, 
with whom undoubtedly Mahomedans may intermarry. But it 
was obviously impossible for their Lordships to entertain the ques- 
tion in the present case. In the court below it was common ground 
that such marriage would be invalid, and there was therefore no 
evidence before the court directed to the point. 


In the next place it was urged that every presumption ought 
to be made in favour of marriage when there had been a lengthened 
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cohabitation, especially in a case where the alleged marriage took 
place so long ago that it must be difficult if not irfpossible to 
obtain a trustworthy acconnt of what really occurred. There would 
be much force in this argument—indeed it would be almost irresis- 
-tible—if the conduct of the parties were shown to be compatible 
with the existence of the relation of husband and wife. In cases 
like the present conduct is a very good test, and a safer guide 
perhaps than the recollection! or imagination of interested biased 
witnesses. | 


Mah Thai’s own account of the way in which she was treated 
may be accepted as a fairly truthful story, considering her relation- 
ship to the claimant, and the fact that she is speaking of what 
occurred many years ago. The alleged marriage took place some- 
where about the year 1854, Ifthat date is correct the connection 
between her and her alleged husband ceased in 1856, though 
Abdul Hadee did not leave Rangoon for good until more than 
twelve years afterwards. The marriage was proposed to her, she 
says, by a married sister of hers who was living in Rangoon, and 
who sent for her from her native village—a place called Mangi 
about half a day’s journey off. She had already been married once, 
but that marriage was dissolved by mutual consent. Abdul Hadee 
was brought for her to see; she asked him if he would look after her 
and cohabit with her for a long time and he said he would. He came 
four or five times before the marriage. He said he would invite 
his male relatives but he was not going to invite his female relatives. 
At the marriage some money and aring were put into her hands as 
dower; with that part of the ceremony she seems to have been 
previously acquainted and to have been careful to insist upon it; 
and her consent to the union appears to have been given in due 
form. Then we have a picture of her married life, After the 
marriage she was not allowed to go out. She never saw any of her 
husband’s female relatives. She did not know why they did not 
come to see her. She was not allowed to go to the Mosque. She 
knew that wives of Mahomedans go to the mosque. She did not 
go because Abdul Hadee would not allow her. None of the female 
members of the Mahomedan community visited her, nor did she 
visit them. She never saw Hadjee Hossain or any of Abdul 
Hadee’s male relatives. At the end of about a year and a half, 
when she was far gone in pregnancy, she went back to her 
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mother’s home in Mangi. She was confined there of a baby 
whom she “identifies as the present appellant. When the child 
was born she sent a message to Abdul Hadee to tell him of the 
birth. His answer was that he was busy and could not come. He 
sent however money for expenses, and he sent a message to her 
parents to look after her. On two occasions afterwards he went to 
Mangi to visit her, returning to Rangoon in the evening, The 
first visit was about six months, the second about twelve months, 
after the birth of the child. On the first occasion Mah Thai says 
she saw A’bdul Hadee alone but nothing in particular was said. 
He wrote on a piece of paper a Mahomedan name for the child. 
Afterwards for fear it would be lost it was copied on a palm leaf 
‘Lhe name was never used. The paper and the palm leaf have dis- 
appeared. But Mah Thai says the name was “ Abdul Razack” 
and that name has been reproduced or adopted in connection with 
this claim. On the second occasion, according to Mah Thai’s 
statement, Abdul Hadee wanted to take the child to Rangoon, and 
wanted her to go with him. She said she was not well yet and 
that the child was not old enough. That was the last occasion on 
which Mah Thai saw Abdul Hadee. So far as appears she never 
even heard from him or of him afterwards. He was at the time 
apparently in prosperous circumstances, but he made no provision 
for her or for the child, and he left the child to be brought up as 
an unbeliever without so much as performing the primary rite of 
his religion. Mah Thai was very badly off, but she never applied 
to her alleged husband for assistance, nor did she make any attempt 
to see him, though she knew where he lived, and he had, she said, 
been kind to her while they cohabited together, and she liked her 
life with him. At the end of two years, or four years as she says 
in one place, she married a Burman by whom she had seven 
children. Then she divorced him, and at the time of the trial she 
appeared as the wife or partner of a fourth consort. 

Abdul Hadee continued to reside in Rangoon for a good many 
years, paying occasional visits to Calcutta. After a time he met 
with reverses and left Rangoon altogether. The last years of his 
life he spent at Calcutta, living as a pensioner on the bounty of his 
brother, Hadjee Hossain. 

The child was brought up by Mah Thai’s parents whé were’in 
humble circumstances. As “ Moung Hpay,” which was the name 
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they gave him, he lived till he was about thirty-five, with no higher 
alms or aspirations than those of an ordinary Burmese present. 
When the heirs of Hadjee Hossain were wanted, he was discover- 
ed in the jungle at Mangi by some enterprising gentlemen at 
Calcutta who took the matter up as a speculation. They put him 
forward as the missing heir, and ‘‘ Moung Hpay” has become an 
alias for “ Abdool’Razack.”’ ‘Their interest in the success of the 
claim is at least a guarantee that no stone has been left unturned 
to enable the case to be presented in as favourable an aspect 


as possible. : 


In the course of the argument Mr. Wheeler the Judicial Clerk 
of the Privy Council referred their Lordships to a case decided by 
the special court of British, Burma in 1875. It is to be found at 
page 75 of Mr. Christopher’s Collection of Circular Orders and 
Judgments, published under the authority of the Judicial Comuis- 
sioner in 1881. The opinion delivered by the court throws so 
much light on the practice relating to mixed marriages in Burma, 
and the position held by the wite and children when there is a 
lawful marriage, that it will not be out of place to quote a passage , 
from it. After stating as a matter apparently not open to contro- 
versy that in order to constitute a valid marriage between a - 
Mussulman and a Burmese woman, the woman must first apostatize 
and embrace Islam, the judgment proceeds as follows :— 


“In a country like this, where a large number of Mahome- 
dans from other countries have taken up their residence, and in 
very many cases their permanent abode, and when the natives have 
no race prejudices against alliances with foreigners, and whose 
religion offers no“‘impediment to such, we find these mixed marri- 
ages everywhere existing among them, which have been duly 
celebrated according to Mahomedan rites; the wife having 
previously renounced her own religion and embraced that of her 
husband. Such an alhance is not regarded by either party as one 
of a temporary character, or in any way partaking of coucubinage 
such asthe liaisons which at one time prevailed here between 
Europeans and the women of the country, but as formal and a | 
binding marriage. [t only requires a short experience of this 
country to know that these marriages are regarded amongst the 
Mahomedan community as being of as binding a character, and:as 
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conferring on the wife as honorable a position in the family as if 
she had ‘been of Mahomedan descent: for she holds the same 
position as tle husband’s other wife does, if he happens to have 
another. The offspring likewise of these marriages are brought up 
in the Mahomedan faith, and are acknowledged by their father as 
his legitimate children, and at his death share ın his property as 
such. The Burmese wife also takes the wife’s share, if she is the 
only one, or divides it with the other or others as the case may be ; 
and these rights both as regards the children and wife are recog- 
nized byeour courts.” | 


If this be a correct description of ‘the position of a Burmese 
woman lawfully married toa Mahomedan settler in Rangoon it 
certainly would require a very violent presumption in favour of 
marriage to enable the court to hold that Mah Thai regarded the 
ceremony which preceded their cohabitation in the light of a law- 
ful and binding marriage. On this point therr Lordships are glad 
to find themselves entirely in accord with the court below. 


The only question remaining for consideration is the question 
of acknowledgment, with which the learned Recorder dealt in 
rather summary way. The learned counsel for the respondent 
did not deny that Abdul Hadee might have married Mah Thai, as 
no doubt he might have done if she had embraced Islam, nor did 
they contend that the intercourse between Abdul Hadee and Mah 
Thai was of such a character as to prevent the possible legitima- 
tion of the offspring. Their contention was that there was uo 
acknowledgment in the legal and proper sense of the word, although 
there may have been an admission of paternity. 


The learned counsel for the appellant cited various texts, which 
taken apart from the context would seem to show that any admis- 
sion of paternity, though made casually and not intended to have 
a serious effect, would be sufficient to confer the status of legi- 
timacy. It is not in their Lordships’ opinion necessary to examine 
these ancient authorities, or to inquire how far they are applicable 
to a.state of society very different from that which existed at the 
time when they were promulgated. Their Lordships are bound by 
the decision of this Board which is clear upon the point. The ques- 
tion arose in the case of Ashrufood Dowlah Ahmed Hossein Khan v. 
Hyder Hossein Khan (11 Moores Ind. App., 118). There ip was 
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contended that the claimant, who was defendant in the suit and 
respondent on the appeal, had been acknowledged by hfs putative 
father. The fact of acknowledgment was denied by the appellant. 
And a deed of repudiation was set up, in which the father expressly 
repudiated the claimant as his son. An issue was framed in these 
terms. “ Has the deed of repudiation the effect of cancelling pre- 
viously acknowledgment of defendant’s legitimacy, if such were 
made f’’ In the course of their judgment (p. 104) théir Lordships 
comment upon that issue. “ It was,” they said, “ very correctly 
framed. It substitutes for the ambiguous word ‘sonship,’ 
which might include an illegitimate son, the word ‘legitimacy,’ 
and uses the word ‘acknowledgment’ in its legal sense, under the 
Mahomedan law, of acknowledgment of antecedent right establish- 
ed by the acknowledgment on the acknowledger, that is, in the 
sense of a recognition, nob simply of sonship, but of legitimacy as 
a son.” It is clear that ıt is in that sense that the term “ acknow- 
ledgment”’ is used in a later passage of the judgment which has 
often been cited, whore their Lordships say “a child born out of 
wedlook is illegitimate ; if acknowledged, he acquires the status of 
the legitimacy. When, therefore, a child really illegitimate by 
birth becomes legitimated, it is by force of an acknowledgment 
expressed or implied, directly proved or presumed.” 


It cannot be contended that there was any acknowledgment of 
legitimacy in the present case. The so-called acknowledgment, 
even if the evidence on the part of the appellant is accepted as 
true in every particular, comes to nothing more than an admission 
of paternity which was not intended to have the serious effect of 
conferring the status of legitimacy. A witness is produced who 
says he accompanied Abdul Hadee on his second visit to Mangi, and 
that Abdul Hadee told him that he was going to see his son. And 
there is some other evidence to the like effect. Then there is some 
evidence that Abdul Hadee, though he had no property, left a will, 
bequeathing everything to his brother Hadjee Hossain, in which 
he mentioned that he had offspring in Burma. According to one 
witness he named the offspring as “ Abdul Razack,” and express- 
ed a wish that his brother should give him “ something.” The will 
it seems was sent to Hadjee Hossain, but it is not forthcoming, nor 
wasit acted upon. Assuming however every word that is said 
about it to be perfectly true, the evidence falls very far short of 
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such an acknowledgment as would confer the status of legitimacy 
upon an iMegitimate child. 


Their Lordships therefore in the result agree with the learned 
Recorder in thinking that the appellant’s claim fails, and they will 
humbly advise Her Majesty that the appeal must be dismissed 
with costs. 


. IN THE PRIVY COUNCIL.* 


Present :—Lord Hobhouse, Lord Ashbourne, Lord MacNaghten 
and Sir Richard Couch. l l 
Bala Gouri Vallabha Tevar gie ... Appellant. 
v. 


Periasami alias Udayana Tevar. Respondent. 


[On appeal from the High Court at Madras. | 
Grant— Fraud—Lapse of time— Knowledge of fraud, 


When the plaintiff seeks to recover a Zamindari on the ground that by the 
fraud of the defendant predecessor in title in 1802 the Sonnad which should have 
been conferred on the plaintiff predecessor had been granted to the former, the 
plaintiff has no subsisting cause of action as the alleged fraud must have been 
Known to tke plamtiff’s predecessor in interest since that date. 


This was an appeal against the judgment and decree of the 
High Court of Judicature at Madras. 


The facts of the case will appear sufficiently from the judg- 
ment of their Lordships which was delivered by 


Lord Hobhouse :—This case appears to their Lordships to be 
a very simple one. The appellant contends that by a fraud alleged 
to have been committed in the years 1802 and 1803 by Gouri 
Vallabha Tevar, a Suniiud appointing him Zamindar of Shivaganga 
was granted to him by the Government in 1808, whereas it should 
have been granted to his elder brother Woya Tevar. ‘But Gouri 
Vallabha Tovar entered upon the Zamindari at that time, and he 
and his descendants have enjoyed it ever since. 


* 20th April 1894, 


Bala Gouri 
Vallabha 
Tevar 
v. 
Periasami,. 


Velu Pillai. 
v. 


Ghose 
Mahomed. 
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It is quite clear that there could have been no secrecy about 
his appointment to be Zamindar. The matter was the*subject of 
public proclamation, and Woya Tevar must have known, and all 
his descendants must have known, that the sunnud granting the 
Zamindari was in the name of Gouri Vallabha Tevar, and that the 
Zainindari was actually occapied and enjoyed by Gouri Vallabha 
Tevar and his descendants. 


No suit can be brought forward at the present time to re-open 
the question, and their Lordships will humbly advise Her Majesty 


‘to affirm the decree of the High Court, and dismiss the appeal 
with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Muthnsami Aiyar and Mr. Justice Best. 
Velu Pillai and others ‘a Appellants (Plain taf's.)* 


i v in 


Ghose Mahomed Rowthar and others Respdts. (2nd Deft. and 


his representatives.) 
Limitation Act XV of 1877, Sch. IT, Art. 85—Mutual account. 


An account is mutual within the meaning of Art. 85 of the Limitation Act when 
there are transactions on each side creating independent obligations on the other, and 
not merely transactions which create obligations on the one side, those on the other 
side being merely complete or partial discharges of such obligations. 


To constitute an account mutual, it 1s not necessary that there should be a 
shifting balance from time to time. but it isa possible and likely incident of the 
mutual transactions. 


The general rule as to costs is where a plaintiff recovers n less amount than he 
claimed in the plaint they shonld be apportioned to the sum recovered and not to 
the sum claimed, 


Appeal against so much of the decree of the District Judge 
of Trichinopoly in Original Suit No, 83 of 1890 as held that the 


‘amounts prior to 8rd November 1887 are barred. 


Plaintiff sued for the recovery of a sum of money as upon a 
mutual and current account the last entry in the account being 
dated the 30th May 1889. Defendant pleaded, inter alia, limita- 
tion as to,the amounts advanced prior to the 20th October 1887, 


* A, S. No. 89 of 1892, - 5th October 1898. 
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the plaint having been presented on the 20th October 1890. The 
District Judge held that the account was not mutual and gave a 
decree merely for the sums advanced from the 3rd November 1887, 
crediting the payments made first in discharge of the amounts 
barred and‘ afterwards pro tanto in discharge of the amounts sub- 
sequently lent. The plaintiff appealed against so much of the 
decrce as disallowed certain amounts as barrcd. 


T, Rama Row for appellants. 
T. Ranga Chariar for respondents Nos. 2, 8 and 6. 


JUDGMENT :—The only point argued in this appeal is as to 
the correctness of the judge in holding that the account on which 
plaintiffs rely is not a mutual account within the moaning of Art. 85 
of Schedule II of the Limitation Act. 


The reason assigned by the District Judge is that with one 
trifling exception, and that beyond the period of limitation, tho 
account has been invariably in favor of plaintiffs. He says, 
“although it may not be necessary in order to bring the case within 
Art, 85 of Act XV of 1877 that there should be actual demands, it 
is necessary that the balance should fluctuate, being at times in 
favor of one party and at times in iavor of the other,” and in 
support of this proportion he refers to Narrandas Hemraj v. Vissan- 
das Hemraj, J, L. R, 6 B, 1384 and Hajee Syud Mahomed v. Mus- 
samut Ashrufoonnissa, I. L. R, 5 C, 759. 


In the former case it was said by Sir Charles Sargent, O. J., 
that the corresponding clause of Act IX of 1871 appeared to have 
been intended to apply to “ cases where the course of business has 
been of such a nature as to give rise to reciprocal demands between 
the parties, in other words, where the dealings between the parties 
are such that sometimes the balance may be in favor of one party 
and sometimes of the other.” The meaning of which is not that 
there must have been such a shifting balance, but such was a 
possible and likely incident of the mutual transactions with regard 
to which the account was kept. 


The case in I. L. R, 5 ©, 759 is authority for the proposition 
that the mere fact of the balance having been in favour of tho 
defendant on some occasions is not sufficient to constitute the 
account a “ mutual, open and current account.” 
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A shifting balance may, no doubt, be a test of mutuality, but 
its absence cannot be taken to be conclusive proof against mutu- 
ality, i 





S 

The reason assigned by the judge for his aap oso 
not valid; but, his decision is correct. The rule to beWappliéd is 
to be found in the judgment delivered by Mr. Justice Holloway 
in Hirada Basappa v. Gadigt. Muddappa, © M. H. C. R142, at 
p. 144. “Tobe mutual there must be transactions on each side 
creating independent obligations on the other, and not merely tran- 
sactions which create obligations on the one gide, those on the 
other being merely complete or partial discharges of such obli- 
gations.” The amounts credited to defandant in the account kept 
by plaintiffs in the present caso are merely payments made in 
reduction of tho debt due from defendants to plaintiffs, and the 
two entries of amounts due to defendants from plaintiffs for oil, &c., 
purchased from defondants are also credited merely as items 
received in partial discharge of defendant’s debt to the plaintiffs. _ 
We cannot accede to the contention that they are ovideitee of 
reciprocal demands. ‘They are casual merely and not such as 
would imply a regular course of reciprocal dealings. 


The Lower Court’s decision is, therefore, correct and this 
appeal must be dismissed with costs. 


Objection has been filed by respondent against that part of 
the Lower Court’s decree which awards to plaintifi’s costs on the 
whole amount sued for, instead of limiting the same to the amount 
decreed. The general rule is that if a plaintiff recovers a less 
amount than he claimed in tho plaint, his costs should be appor- 
tionod according to the amount recovered and not to the sum 
claimed: Madhan Mohan Doss v. Gopal Doss, 10 M. I. A, 568. 
The judge has given no reason for departing from this rule. The © 
decree will be modified by awarding costs to plaintiffs only on the 
amount decreed. The circumstahces of the case are such as to 
justify disallowance of costs to the 2nd defendant, respondent. 


In allowance of this objection the Lower Court’s decree will be 
modified as above. 


Eas There will be no order as to costs of this memorandum of 
objections. 


+ 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


e 
Present :—Mr. Justice Muthusami Aiyar and Mr. Justice Best. 
RR Bjdd E i sia ... Appellant (4th Deft). * , 


v. 
P; er. others ... Respdts. (PIF. and lst 


to 38rd Defendants). 


Tr¥asfer of Property Act IV of 1882, 5, 68,-Cl. (c)—Usufructuary mortgage—Charge Linga Peddi 
for daniages—Merger—Subsequent deed including prior mortgages. 
Sama Row 
Although, according to the terms of a usufructuary mortgage the money for 
redemption of prior mortgages and recovering possession of the mortgaged property 
may be left*vith the mortgagee and the mortgrgor might have to take no active 
part in delivering possession to the usufructuary mortgagee, where it is found that 
owing to the combined action of the mortgagor and a prior mortgagee, the usufruc- 
tuary mortgagee 18 unable to get possession, he is according to the spirit though not 
the terms of 8. 68 of the Transfer of Property Act entitled to sue at once for the 
money instead of for possession of the land and notwithstanding the fact that the 
time for payment has not expired. ‘ 
Where the usufructuary mortgagee is ontitled to the usufruct of the land in 
lieu of interest at 10 per cent. per annum, damages amounting to interest at 10 per 
cent. may also be charged on the property in a decree for the money. 


A prior mortgagee who takes subsequent to ‘the usufructuary mortgage a fresh 
mortgage bond including the amount of prior mortgages, does not thereby lose his 
priority. 

Appeal against tbe decree of the District Judge of South Arcot 
in Original Suit No, 19 of 1890. 


The facts of this case are fully stated in the following judg- 
ment of Best, J. 


V. Bhashyam Aiyangar and V. Krishnaswami Atyar for 
appellant. 


C. R. Pattabhtrama Aiyar for respondent No. 1. 

Bhashyam Aiyangar:— The suit is upon a usufructuary 
mortgage: There is no doubt a covenant to pay at the end of three 
years ; but that term has not expired. The suit should therefore 
be regarded as purely upon a usufructuary mortgage. Section 67 
of Act IV of 1882 bars a suit for sale. And 8. 68 gives no right of 
action. Clause (a) does not apply because this is not a suit upon 
the covenant. Clause (b) does not apply as the execution of a subse- 
quent mortgage by the mortgagor in favour of the 4th defendant 
cannot amount to a deprivation of the whole or part of the mort- 
gagee’s security, vide Jhabbu Ram v. Girdhari Singh, “I. L. R, 6 
a ee ee 


* A. S. No. 116 of 1891, 18th January 1894, 
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A, 298. Clause (c) does not apply as the mortgagor had not to deliver 
possession to the mortgagee but the latter had to obtain it on 
redemption of prior mortgages for which a portion of the considera- 
tion for the plaint mortgage was retained in the hands of the mort- 
gages himself. The last clause of the section has no application 
as the mortgaged property has not been destroyed or the security 
rendered insufficient. Again plaintiff as a second mortgagee can- 
not bring a suit for sale. He can only sue for redeinption of the 
prior mortgage. See Mata Din Kasodhan v. Kazim Husain, I. L. R, 
13 A, 482. Moreover, even if a suit for the mortgage-méney could 
be brought under S. 68 the plaintiff could be entitled only to a 
simple money decree and not one against the property. Section 68 
does not say that the mortgagee can sue for sale, Section 67 only 
authorizes it but only in the event of the mortgage money having 
become payable ‘wider the contract. Plaintiff can therefore get 
only a money decree, see Samayya v. Nagalingam, I. L. R, 15 
M, 174 at page 178, which is exactly in point. Lastly, plaintiff 
says in the plaint and in his deposition that out of the considera- 
tion, he had reserved at the date of plaint the sum of Rs. 8,000 for 
payment of prior mortgagees. He could only have paid Rs. 1,500 
on foot of the mortgage whatever sums he might bave advanced 
to defendants Nos. 1 and 2 on their personal credit. He cannot 
ask for a decree against the property for all sums he has lent to 
these defendants but only for amount lent on foot of the plaint 
mortgage which on the date of the plaint cannot be more than 
Rs, 1,500. Plaintif is also not entitled to a charge for the value 
of the profits he might have had if he had been placed in posses- 
sion. He could get them only by way of damages. 


Pattabhirama Aiyar :—This is not a usufructuary mortgage 
simply. There is a covenant to pay. Section 67 does not in such a 
case bar a suit for sale. The plaintiff is clearly entitled to sue as the 
court below finds that the mortgagor colluded with the 4th defend- 
ant and thereby prevented the plaintiff obtaining possession. 
Séction 68 clearly gives a right of suit for the mortgage-nioney. 
The mortgage-money having thus become payable under 8. 67, 
a suit for sale lies. Appellani’s contention that a puisne mort- 
gàgee could only sue for redemption is opposed to the Madras 
cases, Vencirtachella Kandian v, Panjanadien, I. L. R, 4 M, 218, 
Gangadhara’v. Sivarama, I. L. R, 8 M, 246. Thecasein I. L. R, 
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18 A, 482, has not been followed here. See also the dissenting 
judgment® of Mahmood, J. Section 96 of Act IV of 1882 clearly 
implies such a suit as the present. Qn the facts it is clear that 
the money has been advanced. The distinction attempted to be 
drawn that the sums have not been advanced on foot of the 
mortgage runs counter to the evidence. 


Bhashyam Atyangar (in reply)<—S. 96 does not imply that 
there can be a suit for sale subject to a prior mortgage. In a 
redemption suit the court has power to make an order for salo. 
See S. 92. Suchan order for sale subject to a prior mortgage is 
what is referred to in S. 96. The cases in I. L. R, 4 M, 218 and 
I. L. R, 8 M, 246 are not upon the Transfer of Property Act and 
they do not decide expressly the question dealt with in I. L. R, 
18 A, 482. 


JUDGMENT :—Best, J—The suit put of which this appeal 
has arisen was instituted by one P. Sama Row (now Ist respond- 
ent) against Ranga Row, his son Janakirama (a minor) and brother 
Ragava Row (defendants Nos. 1, 2 and 8 respectively) as execntants 
of the mortgage bond A (dated 10th July 1890), the other defend- 
ants in the suit being Linga Reddi (the present appellant) and 
three others holding prior mortgages over portions of the property 
mortgaged to plaintiff under A. 


Plaintiff’s case was that of the Rs. 4,500 for which A was 
executed, Rs. 3,000 were left with him for redemption of the prior 
mortgages, and for payment to other creditors of defendants 
Nos. 1 to 8, but that his attempts to discharge the prior mortgage ' 
debts were frustrated by the machinations of the 4th defendant 
(now appellant) who induced defendants Nos. 1 to 3 to execute’ to 
himself on the 16th September 1890 a usufructuary mortgage of 
the property for Rupees 2,750 and to put him in possession of the 
property. Hence plaintif’s suit to recover from defendants 
Nos. 1 to 8 aud on the responsibility of the property mortgaged to 
plaintiff under A a sum of Rs. 2,256 paid by him to those defend- 
ants and certain creditors of theirs, up to 10th October 1890, with 
Rs. 450 as damages. Defendants Nos. 4 to 7 were included as 
defendants in consequence of their being in possession ef portions 
of the properties. ‘ 
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First defendant’s plea was that it was owing to plaintiff’s 
failure to pay off the other mortgages that he was obliged to make 
other arrangements. Second .and third defendants also pleaded 
adversely to the plaintiff, but it is unnecessary to consider their 
pleas for the purpose of this appeal. 


Fourth defendant pleaded that plaintiff had no right to recover 
the money from the plaint prpperty, as Exhibit A gontained no 
pledge of the property. He also denied tender to him as alleged 
by the plaintiff. Hoe further denied all knowledge of the payments 
alleged to have been made by plaintiff to and on behalf of defend- 
ants Nos. 1 to 3. He also denied the alleged collusion between 
himself and those defendants and insisted on his right as prior 
mortgagee for a stim of Rs. 1,250 and also under the usufructuary 
mortgage bond of September 1890 for the further sum of Rs. 2,750. 


It is unnecessary to state the pleas of the other defendants 
as the present appeal is by 4th defendant alone. 


The District Judge has found that a sum of Rs. 2,181 was 
advanced by plaintiff to defendants Nos. 1 to 8 and is a valid mort- 
gage debt, but that of the property mortgaged under A a portion 
had previously been sold to 6th defendant under Exhibit XI and 
that the land so sold must be excluded from liability for the debt 
due to plaintiff. As for the damages claimed, the District J udge 
held interest at 10 per cent. per annum on the amount found to 
have been paid by plaintiff to be a sufficient award. He therefore 
passed a decree against Ist and 8rd defendants personally and 
against their shares of the mortgaged property for Rs. 2181, with 
interest thereon as above, 2nd defendant’s share being’ held liable 
only for a portion of the debt and that only in caso it is not satisfied 
out of the Ist and 3rd defendants’ shares. Fourth defendant has 
been held jointly liable with 1st and 3rd defendants for plaintiff’s 
costs on the amount decreed to plaintiff, because the judge found 
the litigation to be due to the intervention of 4th defendant who 
“induced lst and érd defendants to abandon their mortgage to 
plaintiff and give him one instead.” 


The present appeal is, as already observed, by 4th defendant, 
the respondents being plaintiff and defendants Nos. 1 to 8. . 


“The points urged at the hearing are :—(1) that as a usufruc- 
tuary mortgagee, plaintiff is not entitled to sue for sale of the 
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property ; (2 ) that the suit is premature as under A the money is not 
repayable till after the expiration of three years; (8) that plaintiff 
is entitled to sue only for possession of the property and redemp- 
tion of prior mortgages; (4) that S. 68 of the Transfer of Property 
Act is not applicable; (5) that the amount claimed is excessive ; 
(6) that the damages cannot be made’a charge on the property. 


It is true that Exhibit A allows three years for payment of 
the money, but the finding is that owing to appellants’ machina- 
tions the plaintiff was unable to get possession of the property. 
S. 68 of the Transfer of Property Act provides that the mortgagee 
has a right to sue for the money, inter alia, where the mortgagee 
being entitled to possession of the property, the mortgagor fails 
to deliver possessiou to him or to secure the possession of it to 
him., No doubt in the present case the money for redemption 
was left with the plaintiff and the mortgagor had to take no active 
part in placing him in possession of the property and consequently 
the case is not one coming within the letter of the section, but there 
can be no doubt it is within the spirit of the rule contained therein ; 
and as it was owing to the combined action of the mortgagors and 
appellant that the respondent (plaintiff) was unable to get posses- 
sion of the property, the latter must be allowed to elect to sue at 
once for the money instead of for possession of the land, thongh no 
doubt a suit for possession was also open to him. I wotld there- 
fore disallow the objections Nos. 1 to 4. 


As to the 5th objection the judge’s finding is supported by 
Exhibit Land the receipts referred to in para. 13 of the judg- 
ment. 


As to the last objection, under the mortgage A plaintiff was 
entitled to the usufract of the laud in lieu of interest at 10 per cent 
per annum. It is this same interest that is awarded as damages. 
I think it has been rightly made a charge upon the property. As 
remarked by Homer, J. in the recent case of Oradock v. The Scottish 
President Institution, 69 L. T. J. (N. 5.), 880 at p. 882,—to consti- 
tute a charge in equity by deed or writing, it is not necessary that 
any general words of charge shonld be used. It is sufficient if the 
court can fairly gather from the instrument an intention by the 
_ parties that the property therein referred to should constitute a 


é 
security, $ 


Reference 
under Court 
Fees Act, 8 6. 
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I would distniss this appeal with costs. 


Objection has been taken on behalf of 1st respondent (plaintiff), 
under S., 561 of the Code of Civil Procedure, to the part of the 
decree which directs the property to be sold subject to the mort- 
gages evidenced by Exhibits IV, V, and VI. As these mortgages, 
are of date prior to that under which this suit has been brought, 
the judge’s decree is correct. , The mere fact of the amounts due 
under these mortgages being included in the mortgage bond VII 
executed to 4th defendant by defendants Nos. 1 and 8 subsequently 
to the execution of A is no reason for holding that A is Unaffected 
by them. 


I would therefore dismiss Ist respondent’s objections also with 
costs. 


Muthusami Atyar, J :—I agree. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, Kt. Chief Justice and 
Mr. Justice Shephard. 


Reference under Court Fees Act, S. 5.* 


Court Fees Act VII of 1870, Sch. 1—Valuation of appenl—Costs in lower court— 
Subject matter of dispute in appeal : 


When apart from and independently of any other reliefs which an appellant 
seeks in an appeal from a decree, he seeks relief on the ground that the costs of 
the proceedings terminating in the decree have not been properly assessed or ap- 
portioned by the decree, he makes the costs the subject matter of dispute and must 
pay stamp duty thereon. i 


Uase referred under S. 5 of Act VII of 1870, by the Registrar 
and Taxing Officer of the High Court of Judicature, Appellate 
Side, Madras. 


The case was stated as follows :— 


“he question which has given rise to this reference is whether 
under certain circumstances costs awarded by the decres of a court 
should not be regarded as part of the ‘ value of the subject-matter 
in dispute’ for the purpose of calculating the fees payable under 
Schedule I of the Court Fees Act on @ memorandum of appeal 
against the decree. 


* Ref. Gase No. 1 of 1898. Slat January 1894. 
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“There are two second appeals now pending admission, in 
which thé point has been directly raised. The first of these arises 
out of Original Suit No. 24 of 1889 on the file of the Subordinate 
Court of Calicut. In this caso the plaintiff sued 15 defendants to 
recover a paramba with mesne profits and damages, amounting to 
Rs. 368, and he tendered Rs. 30 as compensation for improvements. 
The Subordinate Judge gave a decree against Ist defendant (who 
alone contested the suit) for surrender and for payment of Rs. 136 
as damages and mesne profits, but fixed the compensation for 
improvements at Rs. 140. The decree also directed the 1st defend- 
ant to pay the whole of plaintiff’s costs. 


“The lst defendant appealed (in Appeal No. 1017 of 1890) to 
the District Court and took express objection to the order as to 
costs. The District Judge of South Malabar confirmed the decree 
except as to costs regarding which he ordered that each party 
should bear his own. 

“ Against this decree the plaintiff has presented a second appeal 
in which amongst other grounds he contends that ‘the District 
Judge having accepted the findings of the Subordinate Judge that 
the lst defendant was guilty of committing waste and of forging 
receipts should not have interfered with the Subordinate Judge’s 
order as to costs’ and that ‘the plaintiff is under the circum- 
stances at least entitled to proportionate costs.’ 


“ The second case arises out of Appeal No. 388 of 1891 on the 
file of the Subordinate Court of North Malabar. In this appeal 
the Subordinate Judge reversing the decree of the District Munsif, 
who dismissed the suit with costs (Original Suit No. 72 of 1891 on 
the file of the District Munsif of Cannanore) gave a decree for 
plaintiff as prayed for with costs throughout, payable by 1st defend- 
ant. The lst defendant has now preferred a second appeal of 
which one of the grounds is ‘that under the peculiar circumstances 
of this case the Lower Appellate Court ought not to have decreed 
the payment of costs of dhis suit.’ 


“ As a rule, costs decreed by a lower court are not computed as 
part of the subject-matter in dispute for the purpose of assessing 
court fees on an appeal, but when an appellant expressly questions 
the propriety of the order as to costs, when he treats the costs 
awarded as ‘a matter separate and independent from the other 
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reliefs given by the decree and contends that even if the rest of 
the decree is ‘upheld, the order as to costs should be nfodified in 
his favor, it is the! practice in this office to add the amount of the 
costs in respect of which there is a contention to the value of the 
other matters in respect of which the appeal is made for the pur- 
pose of arriving at the total value of the ‘ subject-matter in dispute.’ 
Hach of the above two cases being of this nature the appellant has 
been called upon to pay court fee on the amount of costs disputed. 


“ Each urges that he is not liable to this payment on the general 
ground that costs form no part of the subject-matter im dispute. 
The authorities relied on for this contention are, Doorga Doss Chow- 
dry v. Ramanauth Chowdry, 8 M. I. A., 262; Nilmadhub Doss v. 
Bishumber Doss, 3 B. L. R., 27; and High Court eae 
dated 10th November 1575, No. 2739. 


“The first case cited was an application to the Privy Council 
to admit an appeal without a certificate from the High Court. 
_ The substantive amount of the decree was below the minimum 
limit at which an appeal was allowed bythe rules, but for the 
appellant it was argued that he was entitled to add the costs 
awarded against him by the decree. Such addition would have 
brought the figure up to the minimum limit but the Privy Coun- 
cil held that ‘the costs of a suit are no part of the subject- 
matter in dispute and cannot be used for the purpose’ for which 
the appellant sought to use them. In the second case, Nilmadhub 
Doss v. Brshumber Doss, 18 M. I. A, 85 a similar opinion seems to 
be indicated though the necessity for deciding the point did not 
arise. The third authority is a proceedings of this High Court 
passed on a question referred by the Acting District Judge of 
South: Canara as to whether ‘when the objection taken by the 
respondent under S. 848 (561) of the Code of Civil Procedure has 
reference only to so much of the lower court’s decree as disallows 
costs, any additional fee is payable under S. 16 of the Court Fees 
Act? The court while pointing out that its answer was not autho- 
ritative stated in reply the opinion that no additional fee was 
authorized in the case referred, and quoted the dictum in the 
Privy Council case above cited, that costs are not part of the sub- 
ject matter in dispute. 


* «This proceedings seems exactly in point supposing the expres- 
sion ‘ subject-matter of the suit’ used in 8. 16 of the Court Fees 


a 
PART "VII. | THE MADRAS LAW JOURNAL REPORTS. 151 
e 


Act to be equivalent to ‘subject-matter in dispute’ used in Sch. I 
of the Act? The plaintiff obtained a decree as prayed for, but his 
costs were disallowed, and he appealed against that part of the 
decree disallowing his costs by putting im a memorandum of 
objections. 


“ My reasons for not er the decision as final however are, 
first, that the proceedings disclaims any authoritative force, and 
secondly, that the practice of the Registrar’s Office has never been 
brought into conformity with the rule laid down, The Privy 
Council rùling cited in the Proceedings does not appear to be on 
all fours with the cases referred. In the case before the Privy 
Council it would-appear that costs followed the result in the High 
Court, and consequently an appeal against the amount absolutely 
allowed by the decree involved an appeal against the order as to 
costs. In such cases it is not the practice in the High Court to 
reckon the costs in computing the value of the subject-matter. 


“Tf costs are in no case to be regarded as part of the subject- 
matter in dispute it would seem to follow that costs ought not to 
be permitted to be made a separate and independent subject of 
appeal. But if a separate ground of appeal on the subject of costs 
is permitted, then the apportionment of costs might be the only 
question raised in appeal, and then on the construction contended 
for an appeal might be filed free from court fees. 


‘The point is of importance, since it is of frequent occurrence, 
and as there is some donbt in the matter I make this reference. 


“The question for decision is as follows :—When apart from 
and independently of any other reliefs which an appellant seeks in 
an appeal from a decree, he seeks distinct relief on the ground that 
by the decree under appeal the costs of the parties in the proceed- 
ings which terminated with the decree have not been properly 
assessed or apportioned, should the value of such distinct relief be 
reckoned as part of ‘the subject matter in dispute,’ for the pur- 
poses of the first Schedule of the Court Fees Act, or should the 
said value be excluded from computation ?” 


V. Ryru Nambiar for appellant. 


The Ag. Government Pleader (S. Subramantem) for, respond- 


ent, å 
f 09 
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JUDGMENT :—The appellant has made the costs the subject- 
matter of dispute and therefore a court fee stamp is levidble 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. Justice Muthusami Aiyar and Mr. Justice 


Best. 


Subramania Pandia Chokka Talavar,.. Appellant (Plaintif) * 


v. 
Siva Sabramania Pillai and others ... Respondents ( Defendants.) 


Limitation Act XV of 1877, 8. 7, Illus. (b), Art. 46.—Transfer of minor’s rights— 
Hindu Law—Impartibie Zamindam—Succession—Survivorship—Half-brother’s rights— 
Minor—Snbstantial 1 epresentation—Aot VIII of 1859. 


Where the period prescribed for a suit by the Limitation Act is less than 
3 years, 8. 7 of the Act or illustration (b) does not give a minor 3 years after attaining 
majority to institute the suit, but only the period prescribed in the schedule com- 
puted from the date of attainment of majority. The intention of the section is to 
give the full period of 8 years after majority only when the peried prescribed ex- 
tends to 8 years or more and expires within 3 years from the date of majority. 


Quere : whether the privilege conferred by 8.7 is personal to tha minor or 
extends to adult transferees of the minor. Mahomed Hossein v. Purundur Mahto, 
I. L. R, 11 C, 287, and Suryana v. Durgi, I. L. R, 7 M, 258 referred to. 


Article 45 of Sch, II. does not apply to suits to set aside a court sale in ereou- 
tion of a decree obtained against a minor represented by his guardian. 


Tn the case of impartible coparcenary property under the Mitakshara, a brother 
of the half-blood, who is senior in age, succeeds in preference to a junior uterine 


brother. 


Per cur: (1) The rule of decision in regard to succession to impartible property is 
to be found in the Mitakshara law applicable to partible property subject to such noti- 
fications as naturally flow from the character of the property as an impartible estate. 
(2) The only modification which impartibility suggests in regard to the right of suc- 
cessions is the existence of a special rule for the selection of a single heir when 
there are several heirs of the same class who would be entitled if it were partible 
(8) In the absence of a special custom the rule of primogeniture furnishes a ground 
of preference. (4) Nearness of blood is nota ground of preference with reference 
either to partible or to impartible property, asthe principle of survivorship is the 
dominant one in such cases. 


Katama Natchiar, v. The Zamindary of Shivagunga, 9 M. I. A. 539, Naraganti 
Achamma v. Venkatchelapai, I. L. R, 4 M, 150, Jogendra Bhupati v. Nityanand, L. R. 
17, I. A. 128 relied on and followed. Neelkisto v. Beerchunder, 1214. 1. A. 628, Sartaf 


Kurd&i v. Deeraj Kuari, L. R. 15 I. A. 51, explained and distinguished. 
+ A, 8. No. 22 of 1893, 13th February 1894, 
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When, it is clear from the proceedings in a suit instituted under Act VIII of 
1859 that he mother of a minor was impleaded as a defendant in order that she 
might act as his guardian, and did actas guardian, but she was not described as his 
guardian, held that the minor was substantially represented and the decree was 
binding on him. i 

The facts of this case appear sufficiently from the following 
judgment of the High Court. 

T. Rama Row and C. Ramachandra Row Saheb for appellant. 

V. Bhashyam Aiyangar for respondents Nos. 1] to l4and 146. 

T. Ranga Ramanujachariar for respondent No. 1. 

5. Gopalaswami Atyangar for respondents Nos. 187 and 152. 

R. Ranga Row for respondent No. 7. 

JUDGMENT :—This was a suit to recover the Mittas or 
estates called Peruruni and Karaikuruchi and the Pannai or home- 
farm lands thereon, which had formed part of the Zamindari of 
Maniachi, situated in the District of Tinnevelly. ‘The Subordinate 
Judge of Tinnevelly who tried the suit dismissed it with costs. 
Appellant-plaintiff'is the present Zamindar of Maniachi which is 
admittedly an impartible estate belonging to a joint Hindu family 
but capable of being enjoyed by but one member of the family at 
a time, and respondents are alienees who are in possession of the 
property in dispute. 

The transactions which have given rise to this litigation are 
fully set forth by the court of first instance in paragraphs 25 to 
57 of its judgment, The Subordinate Judge has also sufficiently 
stated the substance of the pleadings, the contentions of the several 
respondents, and the questions arising thereupon for determination, 
and we do not think it is necessary for us to recapitulate them in 
this judgment. 

Of the fourteen issues recorded for decision, the 18th and 14th 
relate merely to improvements and meste profits. To the decision 
on the first three issues, no exception is taken at the hearing before 
us. The 4th, 6th and 7th issues relate to preliminary grounds of 
objection urged against the suit whilst the other issues refer to the 
merits, . 

The first question for determination is that raised by the fourth 
issue, vig, whether the suit is barred by the Act of Limitations. *The 
facta from which it arises are shortly these. At the commencement 
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of the year 1866 and for some years before it, one Bhulokapandiya 
Chokka Talavar was the Zamindar of Maniachi and theeproperties 
now in dispute were then comprised in the Zamindari. He died 
on the 14th January 1866 leaving him surviving seven widows and 
five minor sons as shown in the subjoined pedigree. 
Bhuloka Pandia Chokka Talavar, 
Zeamindar of Maniachi, who 


died ın Jan 1866. 
His geyen wives- 





SS SS ee ESE ee eee ees 
| | | No.6. ° No.7 
No. 1. No. 2 No. 3 No. 4 No. 5 Shanmukha (died 
Kattama Ramu Udayanua Rama Shanmukba Vadivu childless) 
Talavachi Talavachi Talavachi Talavachi Vadivu Talavachi 
(died (died (died Talavachi. | 
childless). childless). childless). son, Subrah- 
son, Ohokka mania Pandia 
Talavar Ohocka Talavar 
No. 8. Aes 
nt 
No. 12. 
| 
Subrahmania Vellaya Sendura 
Pandia Chokka Pandian Pandian 
Talavar No. 10. No. 11. 
No. 9. (died unmarried). 


On the death of Bhuloka Pandia in 1866, the Government at 
first recognised as his lawful successor his.son by the fourth wife, 
Chokka Talavar, No. 8 in the pedigree. He was, however, junior 
in years to the eldest son by the fifth wife, Subrahmania Pandia 
‘Chokka Talavar No. 9 in the pedigree. But the Government con- 
sidered that his mother’s prior marriage was a legitimate ground 
of preference. Ashe (No. 8) was a minor, the Court of Wards 
assumed management of the Zamindari under Reg. V of 1804. 
The late Zamindar’s filth wife then instituted O. S. No. 25 of 1866 
on the file of the Civil Court of Tinnevelly disputing the action of 
the Government and asserting her eldest son’s preferable claim by 
right of primogeniture. In May 1868 the Civil Court decreed in 
his favour. Meanwhile, the Government recalled their recognition 
of the junior son by the fourth wife and recognised in his stead the 
eldest son by the fifth wife, No. 9 in the ‘pedigree, Subrahmania 
Pandia Chokka Talavar, and the Court of Wards since continued 
in management on his behalf. 

Of the three sons by the fifth wife, the second son Vellaya 
Partdian died unmarried during his minority, and the eldest 
Subrahmanig. Pandia Chokka Talavar, the last recognised Zamindar . 


A 
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and lawful holder died during his minority in 1878 leaving him 
surviving ®ne uterine brother named Sendura Pandian No. 11 in 
the pedigree and two half-brothers, Chokka Talavar No. 8 and the 
plaintiff-appellant No. 12 in the pedigree. It is an undisputed 
fact that of the three surviving brothers, the plaintiff is the eldest. 
It is also admitted that the Zamindari of Maniachi is an impartible 
estate belonging to a joint Hindu family constituted by its male 
co-parceners and that the last lawful Zamindar was appellant’s 
and Chokka Talavar’s half- brother, and the uterine brother of 
Sendura Pandian No. 11 in the pedigree. 


Appellant rests his title to the Zamindari in this court as in 
the court below, on his position as the eldest of the surviving 
brothers of the last Zamindar, while the respondent’s case is that 
the uterine brother Sendura Pandian excludes him from succession. 
With reference to this contention it was alleged for the appellant 
that Sendura relinquished his interest in the Zamindari, if any, in 
favour of the appellant by document C which bears date the 15th 
August 1885. The plaint which is dated the 9th June 1885 prayed 
for a decree (1) establishing appellant’s right to the properties in 
dispute, cancelling the decree in Original Suit No. 14 of 1866 and 
the auction sale in its execution, and (2) awarding him possession 
of the properties mentioned in the plaint. It stated also that the 
decree and the execution sale were vitiated by fraud and that the 
circumstances constituting frand came to appellant’s knowledge 
only in March 1885. The decree in Original Suit No. 14 of 1866 
was passed on the 4th May 1867 and the sales in execution of it 
took place on the lith and 18th August 1870 and were confirmed 
by the Civil Judge on the 14th September 1870 by Exhibits M and 
Pand LIV. ‘The purchasers were placed in possession on 7th and 
29th September 1870. 


These are the facts which have to be borne in mind whilst 
dealing with the question of limitation with reference to the argu- 
ments addressed to us at the hearing. Treating this suit as one 
brought to recover immovable family property unlawfully alienated 
during appellant’s minority, the Subordinate Judge has found that 
it is barred by limitation. He rests his opinion on the ground that 
appellant was born on the 5th May 1861 and completed his twenty- 
first year on the 4th May 1882 and not as alleged by him on 11th 
June 1882. Itis urged on appellant’s eae that this anion is 
contrary to the weight of evidence. . a . 
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The date of appellant’s birth formed the subject of the 6th 
issue and the evidence cited with reference to it is partly oral and 
partly documentary. It must be observed that in the case of the 
appellant, no horroscope has been kept so as to throw light on the 
precise date of his birth. Both parties admit that appellant was 
in existence from the 12th June 1861, the contest being as to 
whether he was born on that cate or as found by ne Subordinate 
Judge on the 5th May 1861. 


As regards the oral evidence, it is that of plaintiffs witnesses 
Nos. 4 and 25 and defendant’s witnesses Nos. 11 and 12° The two 
former state that plaintiff was born in the month of Vaiyasi Andu 
1086 corresponding to May—-June 1861 and the two latter depose 
that the plaintiff's birthday star or lunar mansion was “ Satayam” 
or the 24th lunar day or star in the month of Chittirai. Both the 
witnesses for appellant are related to him, the 4th being a distant 
relative and the 25th witness being his maternal uncle. The 
evidence of the maternal uncle is open to the observation that he is 
unable to remember the month and the year in which his own 
_ eldest and other sons were born, though he professes to recollect 
the month and year in which appellant was born. The evidence 
of the 4th witness is also open to the remark that the date of the 
temple festival at Tiruchendur in the District of Tinnevelly in the 
year 1861 with which he connects appellant’s birth shows, (as 
explained by the Subordinate Judge) when it is computed from the 
calendar, that appellant was born on the 5th May and not on the 
12th June. 


On the other hand, respondents’ 12th witness does not name 
the month in which special worship or Archani is performed in the 
Tiruchendur temple on appellant’s Janma N akshatram day or the 
day of his birth fixed with reference to the lunar asterism or man- 
sion. According to respondent’s 11th witness it is clear that the 
appellant’s Janma Nakshatram or the star under which he was 
born was the “Satayam” or the 24th lunar mansion day in the 
month of Chittirari which corresponds to the 5th May 1861 accord- 
ing to the calendar, Respondents’ witnesses are not connected 
with them. The Subordinate Judge describes the evidence at 
length in paragraph 21 of his judgment and comes to the conclu- 
sion that appellant was born on the th May 1861; and after 
carefully censidering it, we see no reason to disturb his finding. In 
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the first place, respondents’ 11th witness is a disinterested witness. 
The fact deposed to by him is in the nature of circumstantial 
evidence. It isa fact which he was in a position to remember 
from the Archanai or special service being performed every year 
on thé same lunar day of the same solar month. It is corroborated 
by the date of the Tiruchendur festival in the year 1861 with which 
event thd 4th witness connects appellant’s birth. Respondents’ 
12th witness corroborates the 11th so far as the performance of a 
special service in the Tiruchendur temple on the Zamindar’s birth 
day and the name of his Janma Nakshatram or the star under 
which he was born, are concerned. 


On the other hand, the onus of showing that the suit was 
brought in time is on the appellant. Both his witnesses are related 
to him and their evidence is open to the observations mentioned 
above. The appellant’s pleader suggests that his 4th witness 
may have made a mistake, but it is not likely. The allusion to the 
Tiruchendur festival as the event which enabled him to fix the 
month and star of appellant’s birth appears to be natural. 


The documentary evidence bearing on the 6th issue consists 
of two Exhibits H and XV. The former is a Takid sent on the 
Silst May 1882 by the Sub-Collector of Tinnevelly to the Tahsildar 
of Ottapidaram Talak. It states that the Maniachi Zamindar 
attains his majority on the 12th June and directs the Tahsildar to 
close the accounts of the estate and be ready to deliver the 
Zamindari on the 18th June. Exhibit XV is the letter written by 
the Sub-Collector to the Collector on the uame date and is to the 
following effect :—“ It appears the eldest minor of the Maniachi 
estate has no horroscope and the exact date of his birth is not known. 
The Tahsildar on examining the previous records and on due 
enquiry approximately fixes the date on which the minor attains 
his age as the 12th June 1882. I propose to issue orders to the 
Tabsilddr to make over the estate to the minor on the 18th proxi- 
mo.” The report of the Tahsildar to which reference is made in 
Exhibit XY is not before us. We cannot say that the Exhibits 
which name the 12th June 1882 approximately as to the date on 
which the appellant attained his majority are inconsistent with the 
finding that the actual date of birth was the 5th May 1861. It is 
then said that the Zamindari was actually made ovef to the 
appellant on the 13th June 1582, but this fact does net carry the 
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case further. No correspondence is produced from which we can 
infer that the real date of birth was ascertained by tife Court of 
Wards and it was enough for that court that on the 18th June 1882 
when they transferred the estate, the appellant had ceased to be a 
minor. The Subordinate Judge appears to us to have come toa 
correct finding as to the date of appellant’s birth. 


With reference to the latter part of the 6th issué, it is argued 
by respondents’ pleader that under the Indian Majority Act IX of 
1875, S. 8, the appellant should be treated as having attained his 
Majority on the completion of 21 years only in case he had law- 
fully been under the jurisdiction of the Court of Wards and that 
he must otherwise be treated as having attained his majority on 
the completion of 18 years. We shall presently consider the ques- 
tion whether Sendura Pandian excludes the appellant from succes- 
sion and whether an uterine brother succeeds to an impartible 
estate in preference to a half-brother though the latter is senior in 
years to the former. Assuming, for the purpose of dealing with 
the question of limitation and for that purpose only, that the 
appellant was not only the de facto but also the de jure Zamindar, 
we gee no reason to doubt the correctness of the Subordinate 
Judge’s decision that appellant attained his majority on the com- 
pletion of 21 years on the 4th May 1882. 


There are three more matters in connection with which the 
question of limitation has been considered by the Subordinate 
Judge. Adverting to the prayer in the plaint that the decree in 
Original Suit No. 14 of 1866 and the sales, in execution of it, of 
the properties in dispute be cancelled, the Subordinate Judge 
observes that there is no doubt that as a suit to set aside court 
sales in execution of a decree to which appellant was a party, itb 
must be governed by the one year’s limitation prescribed by Article 
12, Schedule II of the Act of Limitations. He adds, however, 
that as the plaintiff was a minor, a period of two years must, under 
illustration (b) attached to 8.7 of the Act, be added to the one 
year. It is argued on appellant’s behalf that this is 4 misappre- 
hension of the scope of the illustration and that the period of 
linfitation prescribed by Art.'12 is applicable to minors as well as to 
adults, Í ° 
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That articie premises a suit to set aside a sale in execution 
of a decr&e and prescribes as the period of limitation one year 
from the date on which the sale is confirmed. The case premised 
by illustration (b) of S. 718 one in which the right to sue for a 
legacy accrues to A during his minority and A attains his majority 
ll years after such accrual; he would have under the ordinary law 
one year remaining within which to sue, but under this section an 
extension of ‘two years will be allowed him making in alla period of 
three years from the date of his attaining majority within which he 
may bruag his suit. The Subordinate Judge considers that by reason 
of the illustration (b) a minor who is a party to a suit has three years 
to set aside a sale therein from the date on which he attains 
Ins majority. He relies in support of his opinion on Mahomed 
Hossein v. Purundur Mahto, I. L. R, 11 C, 287 and on Suryanna 
v. Durgi, I.L. R, 7 M, 258 but neither of them is in point. The 
question whether illustration (b) of S. 7 is an authority for giving 
a minor the right to sue to set aside a sale falling under Article 12 
three years from the date on which he attains his majority though 
Article 12 prescribes only one year iu the case of adults, was not 
raised or considered in those cases. f 


The illustration no doubt recognises the principle that when 
the period of limitation prescribed by the ordinary law exceeds 
three years but expires within three years from the date on which 
he attains his majority, the minor will have the whole period of 
three years from the date of his majority. But it does not warrant 
the inference that it gives three years in cases which are governed 
by Art. 12. Ifthe minor were an adult at the date of the sale 
which he seeks to set aside he would have to sue within one year 
from the date of the confirmation of the sale; and on attaining his 
majority, he stands in the position of an adult and there is no 
reason why he should have three years instead of one year from 
the date of majority. Section 7 ought to be read together with 
each Article in the second schedule, and when the period prescribed 
- by the latter extends to three years or more and expires within 
three ‘years from the date of attainment of majority, the intention 
is that the late minor should have the full three years. But when 
the period of limitation prescribed by the schedule, as for instance 
by Art. 12, is less than three years and the minor has that period 
from the date of his majority, we see no“‘warrant for holding that 
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the intention was to enlarge the period of limitation prescribed by 
the schedule,to three ysars. We are unable to adopt the view of 
the Subordinate Judge that the appellant had more than one year 
to set aside the court sales if he were a party to Original Suit 
No. 14 of 1866. 


In paragraph 147 of his judgment, the Subordinate Judge 
observes that as a suit to set aside the decree in suit No. 14 of 
1866 for fraud, the suit is governed by Art. 99 which allows the 
appellant a period of three years from the date on which the fraud 
came to his knowledge. Ashe finds, however, that no fraud has 
been proved, the question does not arise in this case and we shall 
consider in connection with the merits whether this finding is 
correct. 


The Subordinate Judge also refers to Article 44, though he 
considers it to apply only to voluntary sales. But, for the appel- 
lant, it is contended that, by analogy to that Article, he is entitled 
to sue to set aside, within three years from the date of his majority, 
an improper court sale which took place during his minority with 
the privity of his guardian. We cannot accede to this contention 
as Art. 12 must be read together with Art. 44 and there can be no 
true analogy when there is an express provision to the contrary, 
With Arts 12 and 144 before us, we do not think that Art. 120 
which presupposes the absence of a special provision applicable to 
the case under consideration can apply. The conclusion we come 
to on the 4th issue is that the present suit is time-barred as a suit 
falling under Art. 144 or Art, 12 and that either Art, 120 or 44 or 
45 has no application. 


' In dealing with the question of limitation it was assumed that 
appellant was a party to Original Suit No. 14 of 1866 by his 
guardian and that as the eldest surviving brother though of the 
half blood he is lawfully entitled to the Zamindari. We now pro- 
ceed ‘to consider these questions. 


The question raised by the dth issue is, whether appellant is 
entitled to the Zamindari of Maniachi in preference to Sendura 
Pandia ‘Talavar who is still alive. The facts upon which it arises 
for determination are, (1) that the Zamindari is an‘ impartible 
estate, (2} that it belongs to the co-parcenary family consisting 
of the appellant and his brothers, (8) that the propositus was 
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Subramania Chokka Talavar, No. 9 in the pedigree who died 
without mgle issue, (4) that Sendura Pandian is his uterine brother, 
whereas appellant is only his half-brother ; and (5) that the latter 
is older than the former and is the eldest of the surviving sons of 
Bhuloka Pandia Chokka Talavar. It is admitted that Subramania 
Chokka Talavar was the eldest son of the previous Zamindar and 
that he succeeded his father by right of primogeniture, no special 
custom being, alleged by either paxty as controlling the right of 
primogeniture in case of disputed succession to the Zamindari. The 
point for consideration is whether, under the Mitakshara law, near- 
ness of blood is a ground of preference as between brothers of the 
half and full blood in case of disputed succession to impartible 
cO-parcenary property. 

The Subordinate Judge decides it in the affirmative, but in 
that opinion we are unable to concur. Apart from authority we 
are of opinion that on general principles the *question should be 
answered in the negative. The first of them is that a rule of 
decision in regard to succession to impartible property is to be 
found in the Mitakshara law applicable to partible property, subject 
to such modifications as naturally flow from the character of the 
property as an impartible estate. ‘I'he second principle is that the 
only modification which impartibility suggests in regard to the 
right of succession, is the existence of a special rule for the selec- 
tion of a single heir when there are several heirs of the same class 
who would be entitled to succeed to the property if it were partible 
under the general Hindu Law. The third principle is that in the 
absence of a special custom, the rule of primogeniture furnishes a 
ground of preference. In determining who the single heir is 
according to these principles, we have first to ascertain the class 
of heirs who would be entitled to succeed to the property if it were 
partible, regard being had to its nature as co-parcenary or separate 
property, and we have next to select the single heir by applying 
the special rule indicated above. 


Applying the principles mentioned above to the case before us, 
there can be no doubt that if the property in dispute had been the 
separate property of the last lawful Zamindar from whom succes- 
sion has to be traced, the uterine brother would be preferred to the 
half-brother. In enumerating the classes of heirs te separate 
property with reference to the Smriti of Yagnavalkya cited in 
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‘Mitakshara, Chapter II, Section I, Sloka 2, the Commentator 
observes in Chapter II, S, 4, Sloka 5, that “ among brothers, such 
as are of the whole blood take the inheritance in the first instance” 
under the text already cited, “to the nearest sapinda, the inherit- 
ance next belongs, since those of the half blood are remote through 
the difference of the mothers.” Vignanesvara Yogi proceeds then 
to state in 8.6 that “if there be no uterine brothers, those by 
different mothers inherit the estate, and adds in S. 8 that in case 
of ‘competition between brothers and nephews, nephews of ths 
whole blood have no.title to the succession in prefgrence to 
brothers of the half blood,” for their right of inheritance 1s declar- 
ed to be on failure of brothers. If the Zamindari of Maniachi, 
from which the property now in litigation was severed by court 
sales, had been the separate or self-acquired property of Sub- 
ramania Talavar, Sendura Pandiya, his uterine brother, would 
certainly have succeeded to it in, preference to the appellant 
who is his brother by a different mother. The principle which 
determines the class of kindred entitled to succeed is that, in 
case of disputed succession to such property, remoteness of 
blood furnishes a rule of exclusion. This being so, the further 
question arises whether the same principle applies when the pro- 
perty is the coparcenary property, though impartible, belonging to 
a joint Hindu family consisting of the deceased Zamindar and his 
brothers. Looking again to the Mitakshara law of succession as 
applied to partible coparcenary property, the right of survivorship 
is mentioned as a dominant right which controls the rule of succes- 
sion applicable to separate property. In Chapter II, S. 1, Sloka 20 
of the Mitakshara, the Commentator premises a case of competition 
between the coparceners aud widows of a deceased person, refers 
to the text of Narada “let them allow a maintenance to his women 
for life,” and concludes that the widows are entitled only to main- 
tenance, the co-parceners being entitled to the property. It follows 
that in case of co-parcenary property, the doctrine of survivorship 
furnishes an additional rule whereby the class of heirs has to be 
found. Itis also a controlling or dominant right for the reason 
that, according to Hindu theory, co-parcenary property belongs to 
the co-parcenary family, that though co-parceners are tenants in 
common, they have no specific property, but only an interest which 
may ripen into specific property on partition, and that‘if the exist- 
ing co-parceners die without male issue, they are to be treated ag 
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if they had never been born and as if the partible property actually 
belonged $o the body of co-parceners who are alive at the time of 
partition. When therefore partible property belongs to a copar- 
cenary family and when a co-parcener dies without male issue, 
leaving one uterine brother and one half-brother surviving him, 
the half-brother is entitled to share the property equally with the 
uterine brother at the time of partition, the deceased brother being 
considered as if he never had been born, and the property being 
treated as always vested in the family as a unit, and as never abso- 
lutely vested for purposes of inheritance in any one co-parcener in 
preference to another, how muchsoever the family may change as 
to the number of co-parceners from time to time during co-par- 
cenary. To say, therefore, that nearness of blood is a ground of 
preference in such cases would be tantamount to ignoring the pre- 
existing coparcenary interest of half-prothers. Nearness of blood 
being thus no ground. of preference under the Mitakshara law in 
case of disputed succession to co-parcenary property when it is 
partible, it is likewise no ground of preference, when such property 
is impartible. It is-conceded that the Zamindari belongs to the 
coparcenary family consisting of all the brothers of the propositus 
and the nearest class of kindred in which the single heir ought to 
be found is that of brothers, whether of the whole or half blood, 
and applying the rule of primogeniture as a subsidiary rule of 
selection, since there-is no specific custom, the brother that is 
entitled to the Zamindari is the eldest in years, viz., the plaintiff 
or appellant. 


This view is in accordance with the course of decisions to which 
our attention has been called at the hearing. 


The first is the ‘Sivaganga case reported in 9 M. T. A, 589, 
Katama Natchiar v. The Rajah of Shivagunga. The point decid- 
ed in that case was that the Zamindari of Sivaganga was the 
self-acquired ‘property, of Gouri Vallabha ‘l'evar, the prior law- 
ful Zamindar, that ‘the competition being betwoen his daughter 
and brother’s son, there was no right of survivorship as in the case 
of co-parcenary property, and that according to the ordinary rule 
of succession, the class of kindred among whom the single heir 
was to be found was represented by the daughter and not by, co- 
parceners. The question now in dispute did not arise in that 
case bnt there are observations made by the Privy Ceuncil which 
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indicate the principles that should guide our decision in this case. 
Their Lordships say there are two principles on which éhe rule of 
succession according to the Hindu law appears to depend. The 
first is that which determines the right to offer the funeral oblation | 
and the degree in which the persons making the offering are sup- 
posed to minister to the spiritual benefit of the déceased; the 
second is the right of survivorship. It is generally intelligible . 
that upon the principle of survivorship the right of the co-parceners 
in an undivided estate should prevail. ‘Their Lordships say further 
that in co-parcenary property according to the principles, of Hindu 
law, there is coparcenership between the different members of a 
united family and survivorship following upon it; for there is 
community of interest and unity of possession between all the 
members of the family and upon the death of any one of them, | 
the others may well take by survivorship that in which they had 
during the deceased’s lifetime a common interest and a common 
possession. But the law of partition shows that as to the separately 
acquired property of one member, the other members of that 
family have neither unity of interest nor unity of possession and 
the foundation, therefore, of a right to take such property by sur- 
vivorship fails. It is said that these observations are in the nature 
of obiter dicta, but if so, they are the dicta of the highest judicial 
tribunal for India followed in several later cases. Moreover the two 
main principles of succession mentioned above are those embodied 
in the text of Manu, “ that the inheritance belongs to the nearest 
 gapinda” and in the text of Narada to the effect that in an undivid- 
ed family, the brother takes the co-parcenary property in preference 
to the widow, 


The second case is what is known as the-Tipperah case report- 
ed at 12 M. I. A, 528, Neelkisto Deb Burmons v. Beerchunder 
Thakoor. That was a suit in the nature of ejectment brought 
by a brother of the half-blood against the uterine brother on 
the ground that as he was the eldest of the class of heirs from 
whom a Jobraj should be selected according to family custom, the 
appointment by the deceased Zammdar of his younger brother, 
the then defendant, as Jobraj, was invalid. The Privy Council 
held that the appointment was valid by family oustom or Kulachar 
which imposed no restriction on the power of the reigning Raja to 
appoint a dobraj fron? among his kindred, On this point, the 
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Lords of the Judicial Committee remarked that “ where there is 
evidence ofa power of selection the actual observance of seniority 
even in a considerable series of successions cannot of itself defeat a 
custom which establishes a right of free choice; and had the 
instances been uniform and without exception, that alone would 
have been sufficient to support the appellant’s case. Such unifor- 
mity of practice was however not proved, for, several instances 
appear of infants appointed to the office of Jobraj, whilst relatives 
within the custom and older in years were living. It is this finding 
of fact thay was the ratio decidendi but the decision is an authority 
for the proposition that in determining the right of succession to 
an impartible estate, we should first ascertain the class of kindred 
from whom a single heir is to be selected, next see whether family 
custom or Kulachar discloses a special rule of selection, and that in 
default of such custom, seniority of age constitutes a title by 
descent to the impartible estate by analogy to general Hindu law. 
The Judicial Committee say further that by general Hindu law, 
the uterine brother would be the heir in preference to the half- 
brother, were it a disputed succession to divided property. 


This limitation is also in accordance with the text of the 
Mitakshara in Chapter II, S. IV, Slokas 5 and 6 and is an authority 
for the proposition that in case of disputed succession to impartible 
property which was acquired by or belonged exclusively to the 
deceased Zamindar, nearness of blood is a factor to be considered 
in determining the class of kindred from whom the single heir has 
to be selected. Respondents’ pleader lays considerable stress on 
the passage in the judgment of the Privy Council which deals with 
the contention on behalf of the appellant in the Tipperah case, to 
the effect that the preference of the whole to the half-blood does 
not extend to a Raj and that, when the estate is ancestral and 
undivided, brothers of the whole and half-blood! are on the same 
footing. ‘Their Lordships observe as follows :—“ When a Raj is 
enjoyed and inherited by one sole member of a family, it would be 
to introduce into the law, by judicial construction, a fiction, invol- 
ving also a contradiction to call this seperate ownership, though 
coming by inheritance, at once sole and joint ownership and go to 
constitute a joint ownership ‘without the common incidents of ço- 
parcenership. The truth is, the title to the throne and to the royal 
lands is, in this case, one and the samb title. Survivorship 
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cannot obtain in such a possession from its very nature and there 
can be no community of interest ; for, claims to an est&te in lands 
and to rights in others over it, such as to maintenance, are distinct 
and inconsistent claims. As there can be no survivorship, title by 
survivorship, whon it varies from the ordinary title by heirship, 
cannot, in the absence of custom, furnish the rule to ascertain the 
heir to a property which is solely owned and enjoyed and which 
passes by inheritance to a ‘sole heir.” It is further argued on 
behalf of the respondents that the doctrine of survivorship as a 
dominant right has no operation as well in the case ofsimpartible 
co-parcenary asin the case of impartible separate property and 
that we are not at liberty to introduce a distinction so as to vary 
the ordinary rule of succession which it is contended applies alike 
to both. We are unable to accede to this suggestion for several 
reasons. In the first place, later decisions of the Privy Council 
recognized survivorship as a material factor when the impartible 
estate is co-parcenary property. In the next place, the Tipperah 
estate is situated in a part of India governed by the Davabhaga 
School of Hindu law which explains away the Smriti of Narada as 
inapplicable to married women and denies a place to the doctrine 
of survivorsoip in its scheme of succession. It may be as suggest- 
ed by Mr. Bhashyam Aiyangar on respondents’ behalf, that when 
the Tipperah case was decided by the Privy Council, thers was an 
impression at Calcutta that, even under the Dayabhaga law, there 
was survivorship as an exception to the general scheme of inherit- 
ance in the case contemplated by Jimutavahana in Verse 84, S. 5, 
Chapter 11 of the Dayabhaga. But such a notion was held to be 
erroneous by the Full Bench of the High Court at Calcutta in 
Rajkishore Lahoory v. Gobind Ohunder Lahoory, I. L. R, 1 C, 27, and 
see Sheo Soondary v. Pirthee Singh, L. R, 41 A, 147 wherein it 
was decided that by thé Hindu law current in Bengal, a brother 
of the whole blood succeeds in the case of an undivided immove- 
able estate, in preference to a brother of the half-blood. The ratio 
decidendi is that the doctrine of survivorsh'p has no operation under 
the Dayabhaga law either as part of the general scheme of inherit- 
ance or as an exception to it. 


Again the,recognized foundation of the right of survivorship 
sg ‘the Shriti of Narada cited in Mit., Ch. II, S.1, Verse 7. But 
Jimutavahana notices this Smriti in Ch. XI,8. 1, Verse 48 of 
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the Dayabliaga, and concludes after a consideration of the ot) 
Smritis, e@pecially the Smriti of Vrihaspati, that Narada conte 
plated the case of wives of an inferior rank who do not possess ` 
status of a Patni or the lawful wife of approved rank. On 
construction suggested by him in Verse 54 there is no foundat 
in the Smriti law on which the doctrine of survivorship can ri 
As the Mitakshara, however, differs from’ the Dayabhaga, the de 
sion in the Tipperah case, although it is in perfect accordance w 
the Dayabhaga law, has no application in the Mitakshara countr 


e 

It is further urged by the learned pleader for responde 
that assuming that the Tipperah Hills and estate are governed 
the Dayabhaga law, the reason assigned by the Privy Council 
their decision suggests that the character cf impartible prope 
as one capable of sole enjoyment by the incumbent for the t 
being is so much ia the nature of separate property, that : 
inconsistent with the theory of co-parcenary of which unit; 
ownership and unity of possession quoad the property in litigai 
are essential incidents. 


This contention is sound only in the Dayabhaga country, 
as explained by this court in Naraganti Achamma Garu v. Venk 
chalapati Nayanivaru, 1. L. R, 4M, 250 at p. 266 the modificat 
of co-parcenary which flow from impartibility consists in th 
“ Where from the nature of the property, possession is left 1 
one co-parcener, the others are not divested of co ownership. T 
necessary exclusion from possession imposes on the co-owne 
possession two obligations to his co-parceners in virtue of t 
co-ownership the obligation to provide them with maintenance 
the obligation to preserve the corpus of the estate. The righ 
possession and maintenance are to this extent distinct and inco 
tent that they cannot co-exist and be enjoyed by the same pers 
that the one is a right to the immediate perceptions of the fi 
of the property, the other a right to an indirect benefit, but | 
rights have a common origin, unity of ownership. * * * Sepa 
possession but not separate ownership, is the characteristic of 
perty, which although impartible is eæ hypothesi joint. Co-ow 
ship, which is the cause of survivorship, was held not to exi 
the case of the Tipperah Raj. We should have hesitated to ext 
an opinion at variance with that ruling if We could fiad no sur 
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our views in-a ruling which is equally imperative upon us, and 
m which, in the Tipperah case their Lordships expresséd no inten- 
1 to dissent. In Katama Natchiar v. The Rajah of Shivaganga, 
[. I. A, 598 their Lordships declared that in the absence of 
of of a special custom of descent, the succession to a Zamindari 
yartible and capable of enjoyment by one member only of the 
ily at a time, is governed by the general Hindu Jaw prevalent 
hat part of India with such qualifications only as flow from the 
artible character of the subject. The impartibility of the sub- 
; does not necessitate the denial of the right of survivosship, and 
re are not wanting in the admitted rules which govern the 
xyment of such property and the succession to it indicia of 
ywnership and consequent survivorship.” This case is- an 
hority in this Presidency for the proposition that the very cus- 
. by which co-parcenary property is rendered impartible suggests 
vivorship, as a necessary incident of impartibility and that it is 
correct to say that there is no co-parcenership in regard to 
h property, the difference being only in the form in which co- 
cenary exists in respect of partible and impartible property. 


In this connection our attention is drawn to the decision of 
Privy Council in Rani Sartaj Kuari v. Rani Deoraj Kuari, 
R, 15 I. A, 51. This case modifies the opinion expressed 
he last preceding case to this extent and no further, “ When 
estate is governed by the Mitakshara law and it is impartible 
the usage and custom of family and descends according to the 
of primogeniture on the male heirs of the original grantee, the 
te is not inalienable except on proof of special custom.” The 
>is therefore an authority for the proposition that inalienability 
ot one of the modifications which flow necessarily from the 
artibility of the subject. As regards survivorship as a cause 
uccession, their lordships expressly save it and say, “ By the 
‘om or usage, the eldest son succeeds to the whole estate on the 
th of the father as he would if the estate were held in severalty. | 
3 difficult to reconcile this mode of succession with the rights of a 
t family and to hold that there is joint ownership which 
restraint on alienation. It is not so difficult where the holder 
she estate hag no son and it is necessary to decide who is to 
teed.’ Referring to the Sivaganga case, their lordships add 
e saying.in the Sivaganga case that the Zamindari though 
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impartible was part of the family property must be understood 
with refetence to the question which was then before their lord- 


1. 3 we e a . 
ships.” That question was one of succession and not of alienation 
inter vivos. l 


Another case referred to is what is called the Totapalli case, 
13 M. I. A, 388, Stree Rajah Yanwmula Venkayamah v. Stree Rajah 
Yanumula Boochia Vunkondora. In that case an impartible estate 
belonging to a joint Hindu family was usurped by one of the mem- 
. bers of the family. The Zamindar by the aid of another member 
of the family ousted him and afterwards entered into an agreement 
with him to pay the revenue, There was no division in the fumily. 
It was argued in that case by appellant’s counsel that the estate 
being impartible must from its very nature be taken to be separate 
estate and consequently that according to the decision mm the 
Sivaganga case, the succession was determinable by the law which 
regulates the successsion to a separate estate, whether the family 
be divided or undivided. With reference to the first contention, 
their lordships’ answer was, “It is clear that the mere impar- 
tibility of the estate is not sufficient to make the succession follow 
the course of succession to separate estate. Their lordships appre- 
hend that if they were to hold that it did so, they would affect the 
titles to many estates held and enjoyed as impartible in different 
parts of India. Has it then been shewn that, though the family 
was undivided, the estate was in fact the separate property of the 
appellant’s husband?” After answering the above question in the 
negative their lordships answerered the second question in these 
terms.— In the Sivaganga case, the Zamindari had escheated to 
Government which was free to deal with it as it chose. By a new 
Sannad the Government granted it to Gouri Vallabha, conferring 
a legal title which none could dispute. But what was done in this 
case?” After referring to the facts of that case their lordships 
state, “this account shows no legal forfeiture, no fresh grant by 
any person competent to grant a legal title. It only shows that on 
a dispute between Mallappa Dhora and his superior, another 
member of the family came in and, with the strong hand and in 
concert with the superior, succeeded in ousting Mallappa Dhora and 
in assuming the position and right of the Zamindar.” This case is 
an authority for the position that forcible dispossession produces no 
change in the nature and tenure of the irfipartible property. 
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Another case is that of Maharant Hiranath Koer v. Baboo Ram 
Narayan Sing, 9 B. L. R, 274, at page 824, in which thb Tipperah 
case was dissented from. 


Two other cases were also referred to ab the hearing, — 
Ranganayakamma v. Ramaya, Mayne, 599 and the Padamathur case, 
I. L. R, 1 M, 812. They follow the Sivaganga case. 


The latest case is that of ‘Raja Jogendra Bhupati Harri Ohun- 
dun Mahapatra v. Nityanund Mansingh, L. R, 17 1 A, 128. In 
that case the contest was as to the right of succession®to an im- 
partible Raj anda Zamindari, the rival claimants being the last 
male holder, Nandikishore’s three widows and daughter on the 
one side and his illegitimate brother on the other. The joint 
family belonged to the Sudra caste. Their Lordships of the Privy 
Council held that the illegitimate brother was entitled under the 
Mitakshara law to succeed by survivorship and observed as fol- 
lows :—“ According to the decision in the Sivaganga case which, as 
their Lordships understand is not now disputed, the fact of the 
Raj being impartible does not affect the rule of succession. In 
considering who is to succeed on the death of the Raja, the rules 
which govern the succession to a partible estate are to be looked 
at and therefore the question in this case is, what would be the 
right of succession, supposing instead of being an impartible estate 
it were a partible one.” After discussing the point and conclud- 
ing that the right of survivorship existed as between the deceased 
Zamindar and his illegitimate brother, their Lordships held that 
the latter was entitled to succeed to the Raj by virtue of survivor- 
ship. This case is the latest authority for the position that when 
the impartible estate belongs to a co-parcenary family, the right of 
survivorship determines the heir entitled to succeed. 


The next question is whether the suit is barred by Ss. 18, 244, 
and 812 of the Code of Civil Procedure. It is conceded that if 
the 8th issue is determined against the appellant, this question 
must likewise be decided against him. 


The 8th issue is whether the plaintiff and his predecessor in 
title were properly represented in Original Suit No, 14 of 1866. 
The Suborfiinate Judge states the facts of the case go far as they 
bear on this qnestion in paragraphs 36 to 57 of his judgment and 
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comes to the conclusion that the appellant and the Zamindar whom 
he succeeded were represented for the reasons mentioned in para- 
graphs 58 to 103. ‘To this finding several objections are taken on 
behalf of the appellant. 


The first objection is that though the appellant and his prede- 
cessor in title were made defendants in Original Suit No. 14 of 1866, 
yet they were then minors and they were not described either as 
defendants by their mothers and guardians, nor were their mothers, 
who were also defendants, described as the guardians of their 
minor sous. It appears from the decree in that suit (Exhibit XXII) 
that the first eleven defendants consisted of the six widows and 
the five minor sons of the former Zamindar, Bhuloka Pandia, 
including the plaintiff and his predecessor in title, the mother’s 
name being entered first as that of a defendant and the minors 
name being entered next as that of her minor son. It is not stated 
in terms that the mother of each minor was appointed or made a 
party as his guardian ad litem but it is clear that, in each case, the 
mother was her minor’s son’s natural guardian and that the object 
in including both as defendants was presumably to make both 
parties to the suit, the mother as Bhuloka Pandia’s widow, and 
the minor son by his mother and natural guardian. It was Act VIII 
of 1659 that was in force when the suit was brought and it con- 
tamed no provisions as to appointment by the court of guardians 
ad litem for minor defendants. According to the then practice of 
the court, it was sufficient if the mother was made a party as 
guardian and permitted to act as such on his behalf, It is also in 
evidence (Exhibits XXIX to XXXII) that the mother of Subhra- 
mania Pandia Chokka Talavar, plaintiffs predecessor in title, 
applied by Exhibit XXXI for a postponement of the sale and pre- 
ferred an appeal to the High Court from the order of the Civil 
Judge refusing her application. The conclusion we come to is that 
in the suit of 1866, es originally framed, appellant and his pre- 
decessor’s mothers were included to act as their guardians, that the 
court allowed them to act as such, that one of them endeavoured 
in execution proceedings to obtain a postponement of the sale and 
that, though the description is defective, the defect is merely one 
of form and the minors were in no way prejudiced thereby. , 

Even assuming that the description is insufficient, we must 
still hold that the minors were adoquately representéd and their 
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interest carefully protected by the Collector of the District, as the 
agent of the Court of Wards and as their guardiagf ad litem 
Original Suit No. 14 of 1866 was instituted subsequent to the 
death of Bhuloka Pandia Chokka Talavar but prior to the recogni- 
tion of his son, Chokka Talavar, by the Government as his succes- 
sor and to the assumption of management of the Zamindari by the 
Court of Wards. After the court entered on the management of 
the estate, the Civil Judge included the Collector of the District as 
the 12th defendant and Mxhibit XXI shows that he was made a 
party as the ew-oficto guardian of the minor heirs. IX is clear, 
therefore, that the minors were sufficiently represented by the Col- 
lector as their guardian ad litem if not also by their mothers pre- 
viously. But it 1s urged on behalf of the appellant that the Collector 
as agent of the Court of Wards was the lawful guardian only of 
the then recognised Zamindar on whose behalf the Court of Wards 
held the Zamiudari but not of his brothers including the plaintiff 
and his predecessors in title, the then fifth and ninth defendants. 
We do not, however, attach weightto this contention as it is open 
to the judge to appoint any competent person as guardian ad liem 
provided that there is no antagonism between his interest and that 
of the minors in the subject-matter of the suit. Exhibit F 4 shows 
that the Collector accepted the appointment and acted as guardian 
of all the minor sons. Representation by him of all minor sons as 
their guardian under the order of the court is sufficient, even if it 
were held that the Collector could only treat under Reg. V of 1804 
the particular minor on whose behalf the Court of Wards then 
managed the Zamindari as their proper Ward. 


The 2nd objection is that the mother of the minors allowed 
the trial to proceed ew parte and that summonses were not served 
upon them. As regards non-service of summonses the ullegation 
was attempted to be supported by oral evidence which the Subor- 
dinate Judge has discredited. As tothe weight due ,to the oral 
evidence on this point, we concur in his opinion. It is true that 
Exhibit XX1, copy of the judgment in Original Suit No. 14 of 1866, 
shows that the Collector alone defended the suit, but the circum- 
stances of the case suggest the inference that the minors’ mothers 
left the defence to ke conducted by that officer acting under the 
direction of the Court of Wards as he was more competent than 
themselves Adequately “to protect the minors’ interests. We may 
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here observe that the interests of the then de facto minor Zamindar 
who was the ward of the Court of Wards under Reg. V of 1804, 
were identical with those of his brothers so far as they related to 
the subject matter of that suit. 


The third objection is that the admission by the Collector of 
the claim was an act not compatible with his position as guardian 
ad litem and prejudicial to the minors. Exhibit XXI proves that 
the Collector acknowledged the correctness of the plaint ın Original 
Suit No. 14 of 1866 but requested that the debt sued for and other 
debts might be permitted to be paid rateably from the income of 
the estate as it was realised. If the claim was true and valid (it 
will appear later on from this judgment that such was really the 
case), it is preposterous to say that the guardian should not have 
acknowledged the claim but put the plaintiff to the proof of if. 
Such conduct on his part would add to the costs of the suit which 
would be a needless burden on the estate. We are of opinion that 
the Collector’s action was bona fide and abundantly warranted by 
the actual facts of the case. 


It is here argued that of the six instalments for which a decree 
was asked for in the plaint, only three were overdue at date of 
suit, that the 4th, 5th, and 6th instalments had not then accrued 
due, and that the Collector ought to have resisted the claim for a 
declaratory decree in respect of the last mentioned instalments. 
It is true that the plaint prayed for an order of the court directing 
defendants to pay into court the 4th, 5th and 6th instalments as 
agreed on in the Razinamas on which the suit was based. It is 
also trne that the Civil Court decided that there must be a decree 
for the then plaintiff for the amount sued for and for an order 
that the 4th, 5th and 6th instalments be paid as they fell due. 
Assuming that no such order should have been made the then 
plaintiff might have obtained separate decrees for those instalments 
with costs prior to the date of the court sale. The omission, there- 
fore, of the Collector to take the technical objection now argued 
saved the minor costs of other suits which the creditor was at 
liberty to institute as each instalment fell due. Considering that 
he put in the written statement in communication, with the Court 
of Wards and with its sanction, and seeing also that the Collector 
then asked the Civil Court for indulgence as to payment of the 
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decree amount from ihe income of the Zamindari, his action was 
perfectly bona fide. It was not then unusual for the C®il Courts 
in order to avoid multiplicity of suits (though the practice 1s now 
considered loose) to include a direction in the decree passed on 
instalment bonds to pay future instalments -due on those bonds as 
they fell due. 


Another objection taken te the finding on the 8th,issue is that 
the decree was merely declaratory in so far as it related to the 4th, 
5th and 6th instalments and that the decree was nevertheless 
executed against the minor’s estate. 


It must be observed, however, that the decree was not declara- 
tory but contained an order for payment as those instalments fell 
due and in fact the sale now impugned by the appellant took 
place long after they had become overdue. In our opinion this 
objection is entitled to no weight. 


Another objection is that the Collector ought to have objected 
to the execution of the decree on the ground mentioned in the last 
paragraph when he represented the plaintiffs predecessor in title 
in execution proceedings. In fact the Collector did not then take 
the objection; but if it had been taken, it must have been dis-. 
allowed for the simple reason that on its true construction, the 
decree was not declaratory after the future instalments became due 
any more than a decree for payment of future maintenance at a 
fixed rate would be and that in execution courts do not go behind 
the decree sought to be executed, but take it as they find it unless 
it is impugned for fraud or want of jurisdiction patent on the face 
of the record. 


-+ 


Tt is also an admitted fact that neither the plaintiff’s predeces- 
sor in title nor any one else on his behalf objected to the execution 
of the decree at any time before his death and we do not think that 
the plaintiff is now at liberty to rip open the decree and to undo 
proceedings held in its execution and completed durirg his pre- 
decessor’s lifetime except on the ground of fraud ofgpollusion, 






The next objection is that the Collector shouffhave obtained 


an adjournment of the sale and not allowed the proggrty in dispute 
to be sold, The Subordinate Judge refers to the several applicatious 


made for ,a@journments: of the sale, to the several adjournments 
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actually' granted, to''the order‘ of the’ Civil Judge refusing 
last appl&ation arid to the several: attempts made'to pre 
the sale and to its being at last found unavoidable as show? 
Collector Mr. Longly’s letter. We agree’ in the opinion that 
sale was not due to any laches on the Collector’s part as guar 
of the plaintifi’s predecessor in title, but to its being found ot 
wise ‘impracticable to clear off the heavy debt left by'Bhu 
Pandia Ohokka Talavar. l 


The next objection is that there was no attachment pric 
the sale. This is not well founded in fact and it is inconsis 
with the appellant’s admission in the plaint. There are 
several exhibits which prove that an attachment preceded the : 
On this point we agree with the Subordinate Judge that 
objection has no foundation in fact. 


Passing on the ninth issue, we observe that there is n 
particle of evidence in support of the alleged fraud. The lear 
pleader for the appellant states that he relies on the object 
taken by him to the decision of the Subordinate Judge on the 
issue ‘as constituting togethor a case of fraud.’ We are of opi 
that they do not amount to frand. 


The last question which remains to be considered in this ap 
is that raised by the 10th issue. ‘The plaintiffs case was that 
decree debt was vicious and immoral and that although it 
originaly been contracted by his father yet it was not one bini 
upon him. The contention for the defendants was that the debt 
incurred for purposes binding on the former Zamindar, Bhu 
Pandiar’s family, and therefore on the plaintiff. The Subordi: 
Judge has stated the evidence on each side and after caref 
considering it at length has come to the finding that, the debt 
neither vicious nor immoral as alleged by the appellant, but w 
debt contracted by a Hindu father for purposes binding on 
family, In this opinion we entirely concur. The evidence 
defendants clearly traces the nucleus, of the decree debt to d 
contracted bit, appellant’s father in 1845 and 1849 whilst 
plaintiff was born only in 1861. Original Suit No. 1 of 1845 
brought by an illegitimate son of appellant’s grand-father an 
that suit the grand-father and Bhuloka Pandia, appellant’s fat 
T made parties. The object of that suit was to recover posses 
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of a pannai land or home farm on the ground that it ha 
sold to the then plaintiff by appellant’s grand-father. Api 
father resisted the claim, but the suit ended in a comp: 
Exhibit V, whereby it was agreed that appellant grand 
should pay the then plaintiff Rs. 7000, that the sale in favor 
latter should be cancelled, and that appellant’s father 
succeed to the pannai land given up by the then plaintiff. Aj 
, compromise appellants grand-father died and appellant’s 
succeeded to the Zamindari and the pannai land in Nov 
1845. 8 


In order to pay the sum of Rs. 7000 due under the Raz 
to pay peishcush, and the then Zamindar’s installation expen: 
palace expenses, appellant’s father borrowed Rs. 22,000 fr 
Vellayan Chetti. That this debt was contracted for the 
mentioned purposes is, as observed by the Subordinate 
proved by defendant’s witnessess Nos. 1, 3, 4, 7 and 8, by ple 
witnesses Nos. 4 and 22 and by the compromise V. 


Vellayan Chetti instituted Original Suit No.1 of 1849 : 
appellant’s father and another and the snit terminated al 


compromise, whereby appellant’s father undertook to pay tl 
in certain instalments (Exhibits VI and XVIII). 


In order to pay Vellayan Chetti, appellant’s father bo 
from one Venkatuchellam Chetti, who subsequently b 
Original Suit No. 8 of 1854 which suit terminated in a comy 
which secured the debt on the Zamindari and moveable prop 
appellant’s father. In execution of the decree several Raz 
were filed, the last of which was for Rs. 36,000. Venkatac 
assigned his right under the Razinama to Chidambaram 
the plaintiff in Original Suit No. 14 of 1866 in execution 
decree in which the court sales now in dispute took place. 


Thus the nucleus of the decree debt is traced by as 
public documents to the money borrowed from Vellayan 
prior to Original Suit No. 1 of 1849 of which Rs. 7,000 | 
amount undertaken to be paid to secure to appellant’s fat 
succession to certain pannai land yielding an annual | 
of Rs. 10,000 and Rs. 15,000 were borrowed for paymen 
peishcush, (2) installation expenses, and (8) palace expenses 
argued by theappellant’s*pleader that the Razinama enter 
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by appellant’s father with Venkatachella Chetti does not operate 
to createa charge but only evidences a money debt. We should 
be inclined to hold that it did create a charge, for the language 
of the instrument sugyests an intention to secure the debt on 
specific property. The insertion of general words moveable pro- 
perty in addition to the Zamindari cannot defeat that intention 
which is the key to the right construction. However, it 1s not neces- 
sary to determine this question for the purposes of the present 
appeal as we concur in the opinion of the Subordinate Judge that 
before the property in dispute was sold, it had been attached in 
execution of the decree. On the other hand the appellant’s con- 
tention that the decree debt was immoral rests on mere oral 
evidence. The Subordinate Judge sets out the evidence and con- 
siders it not trustworthy and the reasons assigned by him support 
his conclusion. On reading the evidence we do not see our way 
to coming to a different finding. Thus on the one side there is 
unimpeachable documentary evidence whilst on the other side there 
is only questionable oral evidence in regard to transactions which 
took place more than 40 years ago, the evidence being produced 
at alate stage of the final hearing and several of the witnesses 
being in a position to be influenced by a person in the appellant’s 
position. We have therefore no hesitation in adopting the finding 
of the Subordinate Judge on the 10th issue. Apart from the 
weight due to the evidence, there are also several reasons why the 
appellant should not now be permitted to question the virtue of 
the debt. (1). It was held by the Privy Council in the case refer- 
red to in paragraph 30 and reported in L. R, 15 I. A, p. 51 that 
a Hindu son has no power unless he has it by special custom to 
question the alienation of an impartible estate by his father and in 
the present case there is no proof of such custom. (II). There is 
also the fact that the debt sued for in Original Suit No. 14 of 1866 
had been contracted more than 10 years previous to the birth of 
the appellant. (III) Again the original debt merged into a decree 
debt during the life-time of appellant’s predecessor in title and in 
a suit to which both appellant and his predecessor in title were 
substantially parties and there is no proof of fraud nor any other 
material fact upon which appellant can repudiate the decree in 
Original Suit No. 14 of 1866 or the court sales in its execution. 
We shall here briefly notice another question whith respond- 
ents argued at the hearing of this appeal with reference to the 
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relinquishment in favour of the appellant of any interest which they 
possessed in the Zamindari. Exhibit C evidences. such rglinquish- 
ment and itis admitted by both the brothers of. the full blood, 
Sendura Pandia Talavar and Chokka Talavar. Also |in ¿their 
evidence as the 8rd witness for the plaintiff and as. the court,first 
witness, they acknowledge the appellant’s right, to the, Zamindazt. 
Tho Subordinate Judge held that on the true construction,of£ the 
document, their rights of surviyorship to the Zamindari, were not 
the interest relinquished bat we are unable to support this construc- 
tion, having regard to the language of paragraph 6 of document C. 
It is in these terms in further, as we have given up in considera- 
tion for this, all our right, interest, and title, &c., in the movable 
and immovable properties such as the Zamindari &c., capable 
of improvement by you as far as our share of maintenance is 
concerned, and as what we have received is sufficient for our share 
of maintenance suitable to our, dignity as per Zamindari custom and 
our shares, you,and ,we are not undivided, but divided Guathis 
(Bandhus) and we shall live in separate families. The words “such 
as the Zamindari”’ and “we are divided” disclose an intention to 
regard the Zamindari as appellant’s exclusive property from the 
date of the document. 


The respondent’s contention is that appellant’s claim as based 
on Exhibit C would be time-barred aud that the relinquishment is 
not available to appellant as an additional ground in support of 
his claim. Itis argued that though Sendura Pandian, the next 
junior brother of the appellant and the eldest of the surviving 
brothers of the whole blood might not be time-barred by reason 
of his having attained his majority within three years before 
he executed C, yet the privilegeconferred upon minorg by 8. 7 
of the’ Limitation Act is personal to them and does not extend to 
their adult transferrees and that the transfer of their right after 
a period of 12 years from the date on which the sale was conferred 
and before the expiry of three years a period which 1s allowed to 
them as a personal , privilege, is not actionable if the transferree 
had attained his majority more than three years before. In sup- 
port of this contention reliance is placed on the decisions reported 
at I. L. R, 9.0, 668, Rudra Kant Surma NSircar v. Nabo Kishore 
Surma Bisyas, atd 15 B. L. R, 857, Mahomed Arsad Chowdhry v. 
Yakoob Ally. Those decisions inyolve, however, the „apparent 
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anomaly. that.a minor -cannot transfer his title to-property though 
_ at the datg of transfer it is a subsisting interest so far as he is 
concerned. In the view which we take of the question whether a 
brother of the whole blood is entitled to succeed to an impartible 
Zamindari in preference to his elder brother of half blood, it is 
not necessary for us to determine this question for the purposes 
of this appeal. Thus the appellant’s claim is barred first by limita- 
tion, and next by Ss. 18, 244, ande812 of the Code of Civil Pro- 
‘cedure, and lastly it also fails on the merits. 


As tis is a case which may be taken to the Privy Council and 
as the Original Suit was instituted in 1885 and the appeal preferred 
in 1891, we have deemed it fit to consider at length all the questions 
argued before us on appeal in order that: no occasion may arise for 
further investigation. ‘The result is that the appeal cannot be 
supported: and must: be dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Muthusami Aiyar and Mr, Justice 
Wilkinson. 


Volkart Brothers ‘(Plaintiffs in 8. C, S. No. 12040 


of 1891:* 
v. 
C. Ruthnavelu Ghetti -Defendant Do. 
Construction of contract—Shipment at monthly intervals. 


In a contract for the shipment of goods in 6 lots of 20 cases each at monthly 
intervals, tho phrase ‘ shipment at monthly intervals’ means that there should be an 
interval,of one month more or less between one shipment and another, regard being 
had to the time which it may be reasonable to allow for finding a steamer available 
for the required shipment. 


Case stated under S. 69 of Act XV of 1882 and S. 617 of Act 
XIV of 1882 by the Chief Judge of the Court of Small Causes, 
Madras, in Small Cause Suit No. 12040 of 1891 on his file. 


Tho facts of this case are sufficiently stated in the following 
order : 


Mr.'K. Anderson (with “Messrs. Wilson and King for plaintiffs, 


Messrs. R. F. Grant and F. @. R. Branson for defendant, 
Ref. case No. 12 of 1892. e oth Fehruary 1894. 


Volkart 
Brothers 


v. 
Ruthnavelu 
Chotti 
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This case first came on for hearing on the 21st October, I: 
before their Lordships, Muthusami Aiyar and Walkgson, « 
when the court made the following order. 


ORDER :—The first question referred for our opinion is y 
is the proper construction of the agreement, Exhibit A. By 
document the defendant agreed to purchase from the plain 
120 cases of condensed milk which were to be shipped in Lor 
and delivered in Madras. THe part of the agreemeht as to w 
there is a conflict is in these terms, “ shipment in six lots of tw 
cases each at monthly intervals.” » 


On behalf of the plaintiffs it was contended that the expres 
“shipment at monthly intervals” meaus shipment in consecv 
months, or, as the learned Chief Judge puts it, shipment month 
month, whereas the defendant contended that the expres 
meant that the shipment should be made at intervals of a m 
from each other. 

It is not suggested on either side that the expression is 1 
among merchants in any technical sense. Now the term “ mont: 
can only mean once a month or every month and the t 
‘intervals’ the time between two shipments. In the ordi 
sense of the words therefore the expression “ shipment at mon 
intervals’? means that there was to be an interval of one m 
between each shipment. As the learned Chief Judge obsei 
the importer wishing to arrange that his supplies should arris 
fixed periods would naturally stipulate that the date of shipr 
from the export country should be certain. He also refe: 
Exhibit E, the letter written by the plaintiffs’ firm on the. 
August, as showing that the plaintiffs understood that the 
‘monthly intervals’? meant at intervals of a month as near] 
possible. It is urged by plaintiffs’ counsel that it would 
unreasonable to hold that the plaintiffs contracted to ship 
twenty cases at exact intervals of one month as they would | 
to wait till a steamer was available or charter a special stes 
for the conveyance of the twenty cases. There can be no d 
that in determining what is the construction to be put upor 
term “shipment at monthly intervals,’ regard should be ha 
the possibility of finding a steamer available for shipment on ora 
the monthly interval as well as to the necessity for defen 
getting his gupplies at segular intervals. 


+ 
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The reasonable construction therefore is that the 
ontemplatéd by the parties to the document was not y 
hirty days or one month, but one month more or less, 
ing had to the time which it may be reasonable to allo 
laintiffs for finding a steamer available for the required sl 


This is in accordance with the rule mentioned by Cres 
n Wilson v. Bevan, 7 C. B. R, 673, which he stated ` 
vords :—“ When the intention of the parties to a contract 
jently apparent, effect must be given to it in that sense 
ome violehce be thereby done to the words. Where the i 
s doubtful the safest course is to take the words in their 
ense.’ In applying the rule it must also be observed 
iardship to either party is not an element to be considere 
t amounts to a degree uf inconvenience and absurdity so 
o afford judicial proof that such could not be the meanir 


arties, Prebble v. Bonghurst, | Swanston, 829. 
* % x * o, * 


IN THE HIGH COURT OF JUDICATURE AT MAI 


Présent :—Mr. Justice Muthusami Aiyar and Mr. 
Javies. 


Srimat Prativadi Bhayenkaram Annam 
Govinda Charla Ayyavarlu Garu =~ \ Appellant (Pla 


Respondents 


Venkata Krishna Rao Bahadur Garu inte Noss Se 


v. 
Sri Rajah Kocherlakota aadu Gara | 
and others, ° 


Pleader’s fee—Declaratory suit—Legal Practitioners Act XVIII of 187$ 
5—Powers of Appellate Court—Civil Procedure Code, S. 565 
For the purposes of computing pleader’s fees, a declaratory suit f 
tule 85 of the Rules framed under the Legal Practitioner's Act and 
tule 81. In such cases the court ought to fix a reasonable fee having reg 
ime occupied in the preparation and hearing of the case and the nature o: 
ions raised therein. The Lower Oourt having failed to do so, the E 
xercised its discretion and fixed a reasonnble fee under the provisions of 8. 
Jivil Procedure Code. 
Appeal against the decree of the Subordinate Judge < 


n Original Suit No. 2 of 1885 in so far as it directed a 


o pay Rs. 656-8-0 for Pleader’s fee in the matter of, costs: 


»y the 8rd respondent, 
# A.S, No. 111 of 1890, ° 14th Inlye189: 
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of this case-appear sufficientlys from -the following 
° 


thasaradhi Aiyangar for appellant. 


rangachuriur for respondent No. 3. 


f 


taramiah Chetti for respondent No. 1. 


INT :—This was a suit for a declaratory decree under 
Specific Relief Act of 1877. It was dismigsed with 
ere calculated at Rs. 656-8-0. The plaintiff appeals 
ixation and claims that a reasonable fee under Clause 
3s framed under the Legal Practitioners’ Act should 
wed, the suit being one in which the subject matter 
id not admit of valuation. ‘The costs as taxed were 
xd under Clause 31 of the Rules alluded to. But 
cleariy not applicable to this case because the charac- 
tis not one of those mentioned in that clause. The 
yuge which is applicable is the one quoted by the 
ader, namely, Clause 35, and we consider the case falls 
rms of that ruleas being one in which the subject 
slaim did not admit of valuation. A declaratory suit 
valued by the measure of the consequential relief 
yen no consequential relief is sued for, as in this case 
ig left to determine the value of the action. We are 
is opinion by a reference to Art. 17 of the second 
ie Court Fees Act which classifies a suit for a declara- 
aere no consequential relief is prayed with “ every 
ire it is not possible to estimate at a money value the 
‘in dispute.” Holding then that the case falls under 
» Legal Practitioners’ Act we are of opinion that the 
ourt below should have fixed a reasonable fee regard 
ihe time occupied in the preparation and the hearing 
id the nature of the questions raised therein. We 
t materials on the record before us to do this and 
S. 565 of the Code of Civil Procedure we do not 
rer to exercise the discretion which should ordinarily 
srcised by the Lower Court. Considering that the 
own for hearing on several different dates, that there 
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was evidence addu 
legal poings were ¢ 
fee of Rs. 400 will 
ingly decree that a 
fee by the Subor 
own costs in this c 


IN THE HIGH 
$ 


Present :—Sii 
Mr. Justice Muthu 


Champaden Vittil 


Kunnummal Pukk 
majayan Nambi 
Oourt Fees Act VL 
Procedure Code—Court 
Property was sold 
disallowed, she brough 
feo in the court of first 
suit having been diemii 
the first court. The I 
upon the amount of thi 
appellant making defa 


Held by the Full E 
the category in whieh - 
oonrt fee, & second app 

Held by the Divir 
the amouut of the deo: 
amount paid in the firs 
Jate1 on the view that 
sale waa valid and tha 
view that the suit wa 
should not erceed th 
Snb-S. 8 of S. 7 of the 


Second Appe 
North Malabar dz 
laneous Petition ñ 
District Munsit o 


ge ne e e 


Benchin Balkaran Rar v., Gobind Nath Tru 
“in conflict with another decision of the san 
mad Sadik v. Muhammad Jan, I. L. R, 1 
conflict of decisions we refer the matter 
question we refer is, whether, when an a 
ground that the proper court fee has not 1 
judge, a second appeal will lie.” 


V. Ryru Nambiar for C. Sankaran Nai 
K. P. Sankara Menon for respondent 


JUDGMENTS :—The Chief Justice an 
The question referred to the Full Bench is, 
will lie in this case. he property in dis 
and 2nd defendants. In August 1886, tl 
Kurup, who sold it again to plaintiff in Fe 
defendant obtained a money decree agal 
defendants in Original Suit No. 26 of 188 
ordinate Court of North Malabar and br: 
more to sale in execution, and the fourth ¢ 
chased it at the court sale for Rs. 975. 

* The plaintiff preferred a claim as prio 
disallowed, spe broughtethis suit to esta 
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aside the second sale. The court fee paid on her plaint was computed 
on the sale amount, viz., Rs. 975, and the Court of First Instance 
held that the sale in her favor was only acolorable transaction 
and dismissed the suit with costs. From this decision, the 
plaintiff preferred an appeal and paid on the memorandum of 
appeal, the same court fee as on the plaint. But the District Judge 
considered that court fee was payable ou the amount of the decree 
in Original Suit No. 26 of 1888, vtz., 2,894-8-0 and called on the 
plaintiff to make good the deficiency, Rs. 198, within fifteen days 
from the, date of his order. 


On the plaintiff failing to comply with this order, the appel- 
late court rejected the appeal, and the preliminary objection is 
taken before us, that the decision of the judge 13 final under 8. 12 
of the Court Fees Act and that no second appeal cau be enter- 
tained. 


Our decision must depend on the construction which ought to 
be put on S. 12 of the Court Fees Act and on the provisions of the 
Code of Civil Procedure relatiug to the same matter. 


Section 12 of the Court Fees Act enacts that every question 
relating to valuation for the purpose of determining the amount of 
any fee chargeable under this chapter on a plaint or memorandam 
of appeal, shall be decided by the court in which such plaint or 
memorandum of appeal, as the case may be, is filed, and such 
decision shall be final as between the parties to the suit. If this 
section stood alone, the order of the judge, that court fee must be 
paid, not on the sale amount, but on the amount of decree in execu- 
tion of which the sale took place, wduld be final and not open to 
appeal, however erroneous that order might be. But the Court 
Fees Act came into force on the Ist, April 1870, and Act VIII of 
1859 was the Code of Civil Procedure then in force. Section 31 of 
that enactment contemplated the valuation of a suit in two aspects 
and provided that “if it appears to the court that the claim is 
improperly valued, or being properly valued, that the plaint is 
written upon stamped paper of inadequate value, and the plaintiff 
on being required by the court to correct such improper valuation, 
or to supply such additional stamp as may be necessary, Shall not 
comply with the requisition, the court shall reject the plant.” 
Section 36 allowed an appeal from oeverye order rejecting a plaint, 
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On comparing the Court Fees Act with the Code of Civil Procedure 
it will be observed that the materia] words in the one arg “ valua- 
tion for the purpose of determining the amount of court-fee pay- 
able on a plaint’’—and those in the other, are “if the claim 
is improperly valued, or being properly valued, the plaint is 
written upon stamped paper of inadequate value.” The former 
contemplated the actual fee which ought to be paid, and the latter 
the two factors involved io computing it. Shortly after the Court 
Fees Act, the question how the two euactments are to be construed 
together so that effect may be given to the provisions of bath which 
relate to the same matter or are im pari matersa, came under the 
consideration of the different High Courts in this country. 


“The first case in which the question was considered is that 
reported in I. L. R, 2 B, 145, Narayan Madhavrao Naik v. The 
Collector of Thana. The decision therein adopted the principle, 
that where a later Act is absolutely repugnant in one of its 
provisions, to a provision in a former Act, the earlier enactment 
is pro tanto repealed and the learned judges who took part in that 
case came to the conclusion that under S. 12 of the Court Fees Act 
the decision of the Lower Court on the amount of court fee payable 
was final, that the category in which a suitis to be placed was as 
essential an element of valuation as the subsequent arithmetical 
computation, by which tho fee payable was assertained, and that 
S. 12 of the Court Fees Act virtually repealed S. 36 of the Code 
of Civil Procedure. 


We must observe here that S. 36 of the Civil Procedure Code 
was not mentioned in the second or third schedule of the Court 
Fees Act amongst the enactments wholly or partially repealed and 
this circumstance gave rise to a doubt as to whether S. 12 repealed 
8. 36, when the question came to be considered by the High Courts 
at Calcutta and Allahabad. 


In determining the amount of court fee, 1t will be noted that 
there are two factors to be considered. It is first necessary to 
decide to which of the several classes of suits recognized by the 
Court Fees Act, the suit in question belongs and when the fee pre- 
scribed for any particular class of suits, is regulated by the value 
of tHe subject matter of the suit, the further question to be consider- 
ed is, what is the valuation for the purpose of determining the 


® e 
PARR VOL. | THE MADRAS LAW JOURNAL REPORTS. 18' 


amount of the fee. It was held at Calcutta in the cases reportec 
iu 19 W.R, 214, Gunga Monee Chawdhrain v. Gopal Chunder Roy 
and 7 B, L. R, 668, The Collector of Sylhet v. Kalihumar Dut 
and at Allahabad in the case reported in I. L. R, 1 A, 360 
Chunta v. Ramdial, that when the judge makes a mistake as tc 
the category in which the suit is to be placed, an appeal will It 
under 8. 386 of Act VIII of 1859; and when the error is in the 
computation’ of value, the decisiort of the judge is final under S 
12 of the Court Fees Act. 


Theà Act X of 1877 was passed in the place of Act VIII o: 
1859, and with the conflicting decisions of the different High 
Courts before them, the legislature adopted the principle laid dowr 
by the High Courts at Calcutta in 19 W. R, 2!4 and at Allahabac 
in I. L. R, 1 A, 860. Section 54, C. P. C., adopted the classificatior 
contained in Ss. 81 and 82 of Act VIII of 1859, and referred ir 
clause (a) to undervaluation of the relief sought and in clause (b; 
to cases in which the relief is properly valued but the plaint 1 
written upon paper insufficiently stamped. In place of S. 36 o: 
Act VIIL of 1859 which permitted an appeal from every ordei 
rejecting a plaint, was inserted only the order passed under clause 
(b) among the appealable orders specified in 8. 588 in Act X 
of 1877. 


The next .case to which we may refer 1s the leading case in 
this Presidency, of Annamalai Chetti v. Oloete, reported in I. L. R, 
4 M, 204, wherein the learned Chief Justice after explaining the 
course of legislation, held that S. 12 of the Court Fees Act, whicl 
makes the decision of a court in which a plaint or memorandun 
of appeal is filed, final on questions relating to valuation for the 
purpose of determining the amount of court fee chargeable, does 
not affect the question as to the class of suits in which a particular 
suit ought to be placed. It is thus clear that under S. 588 as ii 
originally stood, an appeal was allowed if there is an error as tc 
the category in which the suit ought to be placed. 


The two cases which are referred to as being iu conflict witt 
the decision in Annamalai Chetti v. Cloete, are the decision in Second 
Appeal No. 1001 of 1891 (Madras) and the case reported at I. L. R, 
12 A, 154. The last mentioned decision of the Full’Benchsis in con- 
flict with the Full Bench decision reported in I. L. R, 11 A, 91. 
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ut in none of these cases the course of legislation and the intention 
f the legislature to be presumed therefrom, appear to ws to have 
een duly considered. 


Auother question which requires to be noticed is whether the 
mendment Act has made any difference. Section 54, as since 
mended, retains the classification but orders passed under that 
ection are defined among orders which have the force of a decree. 
‘here is no trace of an intention to enlarge or contract the right of 
ppeal with reference to such orders. Under S. 540, an appeal 
vill lie from every decree unless when otherwise expressly provid- 
id by this Code or by any other law for the time being in force. No 
ppeal was allowed by Act X of 1877 from an order under BS. 54, 
Ylause (a), and there is no intention to give an appeal in such case. 
“he Code as amended simply restores the law to the footing on 
vhich it stood before Act X of 1877 was passed and the course of 
lecisions then passed and approved by the legislature, is that 
ollowed in I. L. R, 4 M, 204. 


Weare, therefore, of opinion that when the decision of the 
udge ıs erroneous as to the category in which the suit ought to 
io placed, a second appeal will lie and that in other cases, no second 
yppeal will lie. l 

Shephard, J., —l adhere to the opinion expressed in Kanaran 
'. Komappan, I. L. R, 14 M, 169, which was founded on the Judg- 
nent in I. L. R, 4 M, 204 (wrongly cited in the report). I think 
hat a question as to the category to which a suit or appeal 
yelongs is not a question the decision of which is made final by 
3. 12 of the Court Fees Act. 


[T'his second appeal coming on for final disposal on the Sth 
lay of February 1894, after the expression of the opinion of the 
Tull Bench, and having stood over for consideration till this day, 
he court (MMuthusami Atyar and Best J.J.) delivered the follow- 
ng :—| 

JUDGMENT :—This case comes on again for disposal in 
.ccordance with the ruling of the Full Bench as to the scope of 
3. 12 of the Court Fees Act. That ruling is that, when the ques- 
‘ion raised in second appeal refers to the category in which the suit 
Tone which it arises was placed for the purpose of determining the 
sourt feo, a second appeal will le, On the view that the present 
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suit was a suit for a decree declaring that the private sale to the 
plaintiff is valid and that the court sale in favor of the 4th and 5th 
defendants is invalid, it prays for two distinct declarations and the 
court fee payable thereon is Rs. 10 for each declaration. Viewing 
it as a suit for setting aside a court sale, its proper position in the 
category provided by 8. 7 of Act VI] of 1870 is similar to that of 
a suit (Clause VIII) to set aside an attachment of land or of an 
interest in land or revenue. The court fee should, according to 
that section, be calculated on the amount for which the land or 
interest was attached unless that amount exceeds the value of the 
land or ifiterest therein in which case the fee is to be computed 
as if the suit was for possession of snch land or interest. The court 
fee paid on the plaint and the memorandum of appeal filed in the 
District Court was computed on the price for which the land was 
sold and was therefore in accordance with Clause VILI. The pre- 
sent suit was not for setting aside the decision which Jed to the court 
sale and moreover, the plaintiff was not a party to it and we think 
the judge was not entitled to treat the decree as the subject mat- 
ter ofthe suit. All that the plaintiff sought was to protect her 
right to the land and it is immaterial to her whether the decree is 
otherwise enforced or not. 


The court fee paid in the courts below, in our opinion, being 
sufficient, we set aside the order of the judge and remaud the case 
for disposal on the merits. The costs in this court will abide and 
follow the result. 


IN THE HIGH COURT OF JUDICATURE, AT MADRAS. 


Present :—Sir Arthur J. H. Collins, Kt., Chief Justice and 


Mr. Justice Davies. 
Queen Empress.* 


ve 
Ramaya Nadan, and others. 
Registration Act LIT of 1877, Ss. 84, 35—Cmminal Procedure Code, S. 195—Sub- 
Registrar— Sanction— Court. 
A Sub-Registrar acting under Ss. 84 and 35 of the Indian Registration Act HT 
of 1877 is not a court within the meaning of § 195 of the (rnninal Procedare Code 
and hia sanction is not therefore necessary for a prosecution for false personation or 


abetment of false personation with reference to.a document registered by him nnder 


« those sections. i ä ” 


-— 4Cr. Rev. Onses . Nos 889 to 841 of 1898.  , 18th August 1893. 
e 





Queen 
Empress 


aR 
Ramaya 
Nadar 
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Atchayya z Canad. I L. R, 15 M, 188 and In re Venkatachala,] L. R, 10M, 
154 distinguished. 
Queen Empress v. Subba l. L. R, 11 M,3 and Queen Empress v  aephaaudras 
I. L. R, 12 M, 201 followed. 
Case referred for the orders of the High Court under S. 438 
of the Criminal Procedure Code, by the Acting Sessions Judge of 
Tinnevelly in his letter dated 12th July 1898, No. 281. 


The case as stated by the Session Judge is as follows :— 

“ I have the honour to submit for the orders of the High Court 
under Ss. 438 and 215 of the Criminal Procedure Code thp records 
in Sessions Cases Nos. 48, 47 and 50 of 1898 with the recommen- 
dation that the orders of commitment may be quashed on a point 
of law. 


‘c Sessions case No. 43 of 1893 :—The three accused persons in 
this case are charged with the abetment of the forgery of a certain 
valuable security under Ss. 465 and 109, Indian Penal Code. The 
document was produced before the Sub-Registrar of Sattangulam 
for registration and daring the proceedings before the Sub-Regis- 
trar the second accused is said to have falsely personated one 
Isakkipillai, the supposed execntant of the document. 


“It is clear that the second accused was a party to the pro- 
ceeding before the Sub-Registrar and that in that proceeding 
the allegal forged document was produced as evidence. The Sub- 
Registrars sanction therefore appears to be necessary under S. 
195, Criminal Procedure Code for prosecution for forgery, the Full 
Bench ruling reported in I. L. R, 15 M, 188, Atchayyw v. Gangayya, 
having settled that the term ‘court’ in S. 195, Criminal Procedure 
Code has the same meaning as that assigned to it in S. 8 of the Indian 
Evidence Act and therefore includes a Sub-Registrar acting under 
S. 85 of Act III of 1877 (the Indian Registration Act). No such 
sanction has been obtained in the present case. ` 


“ The first and third accused in this case are committed for 
abetment of false personation by the second accused before the 
Sub-Registrar and I am donbtfn] whether they should be considered 
to be parties to the proceeding before the Sub-Registrar. The 
word ‘party’ as applied to a proceeding before a Sub-Registrar 
under S. 35 of Act III of 1877 is nowhere defined. If it is taken to 
mean persons occupying position similar to the position of litigants 


al 
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in & regular suit, then it appears to me that the person in whose 
favor the yegistered document is executed must be considered to 
be one of the parties to the proceeding, even though he may not 
actually present the document for registration, because the proceed- | 
ing before the Registering officers held to determine the right of 
the party in whose favor the document is executed to have it regis- 
tered. If the word ‘party’ is used in a wider sense as including 
all persons taking a part in the.proceedings, then identifying 
witnesses should be included as parties. The first accused in the 
present case is the person in whose favor the document is execnted 
and the third accused is one of the attesting witnesses to the docu- 
ment, 


“* Session Case No. 47 of 1893 :—In this case the accused has 
been committed for the forgery of a certain valuable security under 
Ss. 467 and 109, ludian Penal Code. ‘The document in question 
was produced as evidence before the Sub-Registrar of Palamcottah, 
when it was presented for registration, and the accused appears to 
me to have been a party to the proceeding before the Sub-Regis- 
trar in as much as he signed thedocument as an identifying witness 
of the person who appeared and admitted execution. The Sub- 
Registrar’s sanction for prosecution for forgery appears therefore 
to be necessary in this case for the same reasons as those urged 
above with respect to Session Case No. 48 of 1893. No such sanc- 
tion has been obtained. 


“ Sesston Case No. 50 of 1898: In this case the first accused 
is charged under Ss. 46% and 114, Indian Penal Code with the 
forgery of a valuable security and the second accused with making 
a false statement as to the identity of the executant of the docu- 
ment when it was presented for registration before the Sub-Regis- 
trar of Ottapidaran. There is evidence to show that the first accused 
was present at the registration of the document and that it was he 
who secured the attendance of the person who personated the alleged 
executant before the Sub-Registrar and that it was he who caused 
the document to be presented by such person. ‘I'he evidence also 
shows that it was the first accused who benefited by the registra- 
tion of the document, the document being executed in his name. 
Under these circumstauces it appears to me that he ought to be 
considered a party to the proceeding before the Sub-Registrar in 
the sense contemplated in S. 195, Criminal Procedure Code. It 
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the first accused is held to have been a party to the proceeding 
before thc Sub-Registrar, the sanction of the latter fgr his pro- 
secution for forgery should have been obtained and this has not 
been done. The second accused has not been committed for for- 
gery but only for an offence under S. 82 of Act III of 1877 (an 
offence not triable exclusively by the Court of Sessions). As he 
has been committed for trial on the same facts as the first accused 
and would not have been committed to the Sessions Court at all 
but for the fact that it was convenient that his case should be 
inquired into at the same time as that against the first agcused, it 
appears to me to be desirable that his commitment should be 
quashed and that he should be recommitted to Sessions with the 
first accused after sanction for prosecution of the. first accused has 
been obtained from the Sub-Registar.” 

The Acting Government Pleader (S. Subramaniem) for the 
Crown. 

JUDGMENT :—The case in Atchayya v. Gangayya, I. L. R, 
15 M, 188, referred toby the Judge dealt only with the case of a 
Registrar acting under Ss. 72 to 75 of the Indian Registration Act. 
A Sub-Registrar acting under 8. 41 of that act has also been held 
to be a court (Inve Venkatachala, I. L. B,10 M, 154) but it has 
been held in Queen Empress v. Subba, 1. L. R, 11 M, 8 and Queen 
Empress v. Sobhanadri, I. L. R,12 M, 201, that a Sub-Registrar 
acting under Ss. 384 and 35 of the Indian Registration act is not 
a court and those decisions have not been overruled. 


There is therefore no reason for quashing the commitments. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Muthusami Aiyar and Mr. Justice 
Best. 


Sir Rajah Venkata Swetachalapati Ranga a 
Row Bahadur Garu, Rajah of Bobbili.. f; Appellant (Plaintif).* 


v. 


Sir Inuganti Bhavayammı Garu, a ward 
of the Court of Wards represented 
by their Agent the Collector of Viza- 
papatam, . 

* A. S. No, 55 of 1893. e 7 6th March 1894. 


Respondents (Deft). 
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Estoppel—Representahive—Limitation—Act XIV of 1859—Hindu widow—Adverse 
possesion~~H:xtinotion of right—Regulation XIII of 1816—Stamp Jaw—Secondary evidence 
—InsnfficientlP stamped original 


Where a grant of land was made by the appellant’s paternal grandfather to the 
appellant’s adoptive maternal grandfather and resumed-on the death of the Jatter on 
the ground that the grant was a conditional one, and the appellant claimed to re- 
cover the land as representative of his maternal grandfather. 


Held that the appellant could not be estopped from questioning the subsequent 
grant made by hig paternal grandfather tu the, defendant, as the doctrine of estop- 


pel cannot apply when the person making a representation is not the one by whose 
representative as such the claim is made 


When a widow 1s deprived of property inherited from her husband on the ground 
that her huaband’s right to 1t was conditional, the deprivation is adverse both to the 
widow and to her reversioners under Act XIV of 1859 and if twelve years elapsed 
after the dispossession bofore Act IX of 1871 came into force, the right of the rever- 
sioners would be extinguished and could not be revived by Act IX of 1871. 


Under Regulation XIII of 1816, the stamp required fora document may be 
ascertained by the court by determining the actual value of the property where, the 
document itself does not set out the value. ł 


Where the original of a document which is not produced was insufficiently 
stamped, secondary evidence is not admissible of its contents. 
Appeal against the decree of the District Judge of Vizaga- 
patam in Original Suit No. 89 of 1890. 


` The facts of the case appear sufficient from the following judg- 
ment of the High court. 


T Rama Row and V. Bashyam Aiyangar for appellant. 
S. Subramanien for respondents. 


JUDGMENT :—Appellant is the Zamindar of Bobbili, and 
respondent’s late husband, Sitaramaswami, was the sister’s son of 
appellant’s paternal grandfather. The property in litigation is 
the proprietory estate called Chilikala Jagannathapuram and it has 
admittedly been in the possession first of Sitaramaswami and after 
his death in that of his widow, the respondent, from February 
1862, In that year appellant’s paternal grandfather transferred 
the estate for valuable consideration to respondent’s husband under 
the patta VI. Appellant brought the present suit to eject the 
respondent from that estate and to recover possession of it with 
mesne profits for three years, 1887 to 1889. Appellant’s mother, 
Challayammi, was the denghter of Gopayammi who was the sister 
of appellant’s paternal grandfather and wife of one Rajagopala 
Row. The estate in dispute was first granted to Rajagopala Row 


' Rajah ot 
Bobbili 


Bhavayammi. 
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in 1848 and on his death in 1856, his widow and the granter 
applied to the Collector for its being registered in the ngme of the 
latter. The Collector accordingly registered the estate in the 
name of the granter who, after continuing in possession for six 
years, transferred it for value under the patta V1 to Sitarama- 
swami as stated above. The ground on which the appellant rests 
his claim is ‘that the first grant to his maternal grandfather Raja- 
gopala Row was absolute and. unconditional, that it is not true as 
stated by his paternal grandfather and maternal grandmother in 
1856 (Exhibits XVIT and XVIII). The grant was subject to the con- 
dition that the estate was to revert to the granter in the event of the 
grantee dying without male issne, and that the allegation made in 
1856 was collusive and made in view to defraud the reversioner, 
He alleged that his maternal grandmother Gopayammi died in March 
1872, that his mother died in May 1887, that he was adopted in Feb- 
ruary 1871, and attained his majority in 1881. It will thus be seen 
that appellant claims the estate as the daughter’s son by adoption 
to Rajagopala Row, the grantee of 1848. The respondent resisted 
the claim on the ground that the grant to Rajagopala Row was 
not absolute but conditional, that the estate reverted to the granter 
on Rajagopal’s death without male issue, that the transfer of 1862 
to her husband was valid and that the appallent’s claim was 
‘barred by limitation. The Judge beld that the grant of 1848 
was conditional and that although the claim was not barred 
by limitation, the appellant was estopped from asserting that his 
paternal grandfather was not competent to transfer the estate under 
patta VI aud that the transfer was valid. ‘The Judge accordingly 
dismissed the snit with costs. Hence this appeal. We are unable 
to agree with the Judge that the doctrine of estoppel applies to 
this case. It cannot apply when the person making the represen- 
tation and was not the person as whose representative the plaintiff 
claims the property and in the case before us the appellant claims 
the estate in the right of his maternal grandfather and not of his 
paternal grandfather who was the person that declared that he was 
competent to transfer it under the patta VI. This limitation of the 
doctrine of estoppel is mentioned not only in the case referred to 
by the Judge, Goury Churn Mookerjee v. Jogendronath Mookerjee 
Sutherland's Weekly Reporter, 289, C. R, but also by the Privy 
Council in Syed Nural Hossein v, Sheosaha, L. R, 19 1, A, 221, 
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As to the question of limitation, the decision must depend on 
the further question whether the retransfer to the appellant’s pater- 
nal grandfather was the result of collusion between him and his 
sister, Gopayammi. Act XIV of 1852 was the law of limitation in 
force unil April 1878 and if the appellant’s right were barred by chat 
enactment, it could not be revived either by Act IX of 1871 or by 
Act XV of 1877 under which the death of the female on whose 
death the reversion becomes an estate vested in possession is the 
date from which time begins to run against the right or the rever- 
sioner tome. Assuming that there was no collusion between appel- 
lant’s paternal grandtather and maternal grandmother and that the 
re-transfer to the granter was bona fide, the resumption by the 
granter in 1856 would be an act done im entorcement of an adverse 
title against both the widow and the reversioner and not merely an 
act done under an alienation by the widow. ‘lhe suit would then 
clearly be barred by Act XIV of 1859. It was also so held in the 
cases reported in Tarini Charan Gangaliv. John Watson, 3 B. L. R, 
437 and Amirtolall Bose v. Rajonikan Miter, L. R. 21 A. 118. 


The real question then for determination is whether the collu- 
sion alleged by Gopayammi and appellant’s grandfather is proved. 
The onus of proving the fraud is clearly upon the appellant and we 
are of opinion that his oral evidence is not reliable. It is true that 
his first three witnesses depose to a conversatiun between appel- 
lant’s grandfather and maternal grandmother in which it was con- 
trived that they should falsely represent to the Collector that the 
grant of 1848 was conditional. We are unable to attach weight 
due to their’evidence. In the first place they are all ladies mm a 
position of Gosha, dependant on the appellant and in receipt of 
maintenance from him. They say they never mentioned what they 
then heard to any one before this suit and itis improbable that they 
should be able to remember, at this distance of time, the particulars 
to which they depose. 


We are further of opinion that the judge is right in refusing, to 
admit in evidence an alleged copy of the grant of 1848, on the 
ground that the original was not sufficiently stamped under Regu- 
lation XII of 1816 which was in force in 1848, The copy shows 
that the stamp used was of Rs. 8 value, whilst it owght to have been 
of-Rs. 50 value. The value of the property is not mentioned in the 
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copy. The judge was, however, m our opinion, justified in 
ascertaining the value by reference to Exhibits I and II angi that the 
value of the stamp which should have been used must be calculated 
with reference to that value. Wealso agree with him that the copy 
should not be admitted on payment of penalty, for the provision of 
the Stamp Act regarding payments of penalty (S.39 of Act I of 
1879) prescribed that such payment shall be endorsed on the docu- 
ment and presupposes that the document ıs forthcoming: It was also 
held in Kopasun v. Shamu, I. L. R, 7 M, 440, that in the case of a lost 
document no penalty can be levied and secondary evidence gdmitted. 
As regards the contention that the onus of proving that the grant 
was conditional rests on the defendant, we are of opinion that the 
contention can be supported. In the written statement it was 
denied that any patta in writing was granted in 1848, and that 
there was any grant in April of that year at all end it was alleged 
a conditional grant in August 1848. Under these circumstances 
we think it is incumbent on the plaintiffs to show that there 
was an unconditional grant in writing, this being part of his 
case. As was observed in Poolin Beharee Sein v. Messrs. R, Watson, 
&' Co., 9 W.R, 190, the averment in the written statement is in the 
nature of a plea of confession and avoidance go as to shift the burden 
on tothe defendants. Even assuming the onus of proof to have 
been in the defendant the judges finding that the grant of 1848 was 
condition! as supported by several of defendant’s documents, XIV, 
XVI and XVII, the first of which contains an admission by the 
appellant’s mother in 1874, that the original grant was conditional. 
The appeal therefore fails and we dismiss it with costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Parker and Mr. Justice Best. ` 


.Qeen Empresgs.* 


v, 


Abbi Keddi, and another. : 


9 
* Orl. Appeals Nos. 86 and 37 of 1894, 10th July 1894, 
a 
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Magistrate without territorial jurisdiction committing—Queshing commitment— 
Criminal Procedure Code, 8. 582. 

Where # Magistrate having authority to commit but not having territorial 
Jurisdiction in respect of the offence commits a case to the proper Sessions Court, 
the commitment cannot be quashed under 8. 582, Oriminal Procedure Code. 

Appeals against the sentence of the Court of Session of the 
North Arcot Division in Calendar cases Nos. 57 and 58 of 1898. 

The facts of the case appear sufficiently from the following 
judgments: : e 

C. R. Pattabhirama Atyar, for appellant. 

The Public Prosecutor (E. B. Powell), in support of the 
conviction. 

JUDGMENTS :—Mr Justice Parker :—I do not think we are 
bound to set aside the conviction and sentence of the Sessions 
Court merely on the ground that the Committing Magistrate had 
no territorial jurisdiction over the place in which the offence is 
alleged to have been committed. The order of commitment was 
an order under §. 581, Criminal Procedure Code, not liable to be set 
aside because the proceedings -were taken in a wrong place unless 
the error occasioned a failure of justice. The Magistrate was 
himself empowered to commit to the Sessions, and did not in so 
doing usurp an authority to which he was not entitled. I do not 
think S. 582, Code of criminal Procedure, applies—See The Queen 
Empress v. James Ingle I. L. R, 16 B, 200; nor am I of opinion 
that the institution of proceedings in the wrong sub-division has 
occasioned a failure of justice, The Sessions Court which tried 
the case had territorial jurisdiction even though the Committing 
Magistrate had not. Under 8. 587, Code of Criminal Procedure, 
we should not be justified in reversing the sentence on account of 
the irregularity previous to the trial. 


Nor do I think accused is entitled to a new trial on account of 
witnesses whose attendance could not be procured. Every effort 


was made to secure their attendance. 
x * * * + 


Mr, Justice Best:—Before proceeding to the merits of this 
appeal a legal objection to the validity of the trial has to be 
considered. 

It is urged on behalf of appellants that the Joint Magistrate 
by whom the case was referred to the 2nd Class Magtstrate*for 
enquiry with a view to the committal of the case for trial by the 
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i 
Sessions Court was without jurisdiction in the case and that as the 
objection was taken before the commitment, the commitment ought’ 
to have been quashed under 5. 582 of the Code of Criminal Proce- 
dure. 

‘The section is as follows :—‘‘ If any Magistrate or other autho- 
rity purporting to exercise powers duly conferred, which were not 
so conferred, commits an accused person for trial before a Court of 
Session or High Court, the court to which the commitment 1s made 
may, after perusal of the proceedings, accept the commitment if ft 
considers that the accused has not been injured thereby, unless, 
during the inquiry and before the order of commitment, objection was 
made, on behalf either of the accused or of the prosecution to the 
jurisdiction of such Magistrate or other authority. 

If such court considers that the accused was injured, or ¿f such 
objection was so made, itshall quash the commitment, and direct a 
fresh inquiry by a competent Magistrate.” 

‘he words “ purporting to exercise powers duly conferred” at 
the beginning of this section appear to me to have reference to 
S, 206 ot the Code and signify “ power to commit for trial ;” und 
as all Magistrates m this Presidency are empowered to commit to 
the Court of Session, Í am of opinion that this objection must be 
disallowed. There can be no doubt that the Sessions Court of the 
North Arcot District is the proper court to which the case should 
have been committed, and as the commitment, even if irregular, 
cannot have prejudiced the accused the objections must be further 
disallowed with reference to the preven of 8. pero the Code. 


FULL BENCH. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :— Sir Arthur J. H. Collins, Kt., Chief Justice, Mr. Justice 
Muthusami Aiyar, Mr. Justice Shephard, Mr. Justice Best, and 
Mr. Justice Davies. 

Yeinde Rajaha ent the Honourable Sir 

Rajah Velugoti Sri Rajagopalakrishna 

Yachendrulu Varu Bahadur, x.c.1.8., > Appellant (Defendant).* 

Punchahazar, Munsubdar, Rajah of 

Venkatagiri. 

e = v. ' 

Duvar Narayana Reddi. Repondent (Plaintif). 
+ A S. No 108 of 1892. è 28th Fobruary 1894; 6th Maroh 1894, 
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Registration Act III of 1877, §. 49--Unregistered lease for five years—Admissibility as er of Ven- 


of—Action for damages for non-registration. v. 
In an action for damages for non-registratıon and for cancellation of a lease for N ae be 


five years of certain villages executed in favor of the plaintiff. Held by the Full 
Bench that the lease though unregistered is admissible in evidence to prove the 
contract. 


Appeal against the decree of the District Judge of Nellore in 
Original Suit No. 80 of 1890. 
The facts of the case appear sufficiently from the following 
order of reference to the Full Bench. > 


This appeal came on for hearing before their Lordships the 
Chief Justice and Mr. Justice Davies on the 25th September 1898 
and having stood over for consideration till the 1st December 1898, 
the court made the following order of reference to the Full Bench 


ORDER :—“ This was a suit for damages sustained by plaintiff 
in consequence of the defendant having cancelled a kararnama. The 
facts of the case are as follow :—The plaintiff put ina darkast in 
April 1889 offermg to take in Izara two villages in defendant’s 
Zamindari for a term of five years from the Ist July 1889 to 80th 
June 1898 ai a yearly rental of Rs. 1,400. This offer was accepted 
by the Dewan on the 24th October 1889. (Hxhibit IV, and see also 
Exhibit J). On the 380th November 1889 the plaintiff executed 
and delivered to the defendant’s agents the kabuliat (Exhibit VI) 
and an hypothecation bond for securing the 1st year’s rent (Exhibit 
VII) and was, on the same day, put in possession of the villages. 
On the 28th April 1890 the plaintiff gave notice to the defendant 
(Exhibit O) to register the plaintiffi’s kabuliat (Exhibit VI) and 
its counterpart the cowle (Hxhibit V). This latter document has 
not been executed by defendant. ‘lhe defendant took no notice of 
this request but a few days atterwards cancelled the lease. This 
cancellation, the District Judge has found, was made without sufti- 
cient cause and we agree with him. 


“Tt will be observed that Exhibits IV, V, VI and VII were pro- 
duced and filed on behalf of the defendant. At the hearing of the 
appeal the defendant’s counsel objected that these documents could 
not be considered for any purpose by the court as they were, 
unregistered (S. 49 of the Registration Act), No issue was raised 
on this point in the Lower Court. The point refgrred to the Full 
Bench is,—can the Exhibits J, IY, V, VI and VII be éonsidtred 


to ascertain the nature and terms of the contract made between the 
3 


200 i T 
THE MADRAS LAW JOURNAL REPORTS. [ voy. IV. 


plaintiff and defendant for the purpose of assessing the damages 
-caused to the plaintiff by the wrongful act of the defendant or for 


any other and what purpose ?” 


H. Q. Wedderburn, K. Brown and P. V. Krishnasame Ohette 
for appellant. | 


C. R. Pattabhirama Asyar for respondent. 


JUDGMENT :—In the course of the argument 1f was agreed 
that the only document as to which any question of registration 
arises is Exhibit VI, the kabuliat signed by the plaintiff and given 
to the defendant. : 

The question is whether that document although not registered 
can be admitted in evidence in support of the plaintifPs claim. If 
the plaintiffs action was founded on an alleged title in virtue of a 
lease granted by the defendant and his case were that as lessee he 
had been unlawfully ejected from the demised land, there can be 
no doubt that the document (VI) could not be admitted in evidence. 
The plaintiff would then be seeking to use it as evidence ofa 
transaction affecting immovable property, But it is clear that 
that is not the case made in the plaint. The plaint sets ont the 
agreement for a lease of the village which was to run from Fasli 
1299 and last for five years. It is stated that certain things were 
done in pursuance of the agreement, among other things, that the 
plaintiff was put in possession. Then it is charged that the defend- 
ant did not register the kabuliat and improperly deprived the 
plaintiff of possession. The cause of action alleged is the failure 
on the part of the defendant to act up to the karar (1.6, the agree- 
ment for a lease), and the improper resumption of the village. 

It is clear that the plaintiff does not assert his title under the 
incomplete lease and that he does complain of the breach of con- 
tract on the part of the defendant in refusing to register the kabu- 
liat and give him a cowle and also in disturbing his possession. 
The act of the defendant in thus disturbing the plaintiff’s posses- 
sion is merely a part of the defendant’s conduct which the plaintiff 
complains of as a breach of the contract made with him. It is not 
an essential part, for, if the plaintif had never been in possession, 
he would have had his right of action. 


diaving regard to the language of 8.49 of the Registration 
Act, we think there is go doubt that the kabnhat although not 
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registered is admissible in evidence to prove the contract. We do 
not think it is necessary to refer to the cases cited except the case 
in Hurjivan Virgi v. Jamsetji Nowroji, I. L. R, 9 B, 68, as to which 
it has to be observed that although the plaint included a prayer 
for damages, the judgment makes no reference to it. The decision 
cannot therefore be cited as an authority against the admissibility 
of a document in this case. 


In our opinion the answer to+the question referred should be 
that the document may be admitted to prove the contract and the 
damages occasioned by the breach of it. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Muthusami Aiyar and Mr. Justice 
Best. 


Soodamani Pattar and others... .. Appellants (Plainézffs) .* 
v. i 
Somasundara Mudatiar and others ... Respondents (Defendants). 

Stamp Act 8. 26—Indian Contract Act S. 74—Alternative obligation. 

Where a lease provided for payment of 847 salagaie of paddy worth Rs. 2,400 
per annum, held with reference to the circumstances of the case, that the obligation 
was one for payment of paddy and not an alternative obligation to pay Rs. 2,400 
or deliver the quantity of paddy specified. 

Held further, that Rs. 2,400 could not be regarded as the maximnm compensation 
payable for failure to deliver paddy under 8. 74 of the Indian Contract Act, as the 
amount was fixed not as a measure of liquidated damages but as the average money 
value of 847 salagais of paddy 

Held also, that 8. 26 of the General Stamp Act did not apply so as to render 
the Re. 2,400 the maximum recoverable under the contract as the value of the sub- 
ject matter of the instrument being the amount or value of the average annual rent 
reserved under 01. 39 of the first schedule of the Act could not be said to be incap- 
able of ascertainment, 


Appeals against the decrees of the District Judge of Coimbatore 
in Original Suits Nos. 9 and 10 of 1892. 

The facts of the case appear sufficiently from the following 
judgment of the High Court 

P. R. Sundara Atyar for appellants. 

P, K. Swvaswami Aiyar for respondents. 


JUDGMENT :—This appeal arises from a suit brought by 


plaintiffs to recover possession of certain land with arrears of rent 
es 


* A, S. Nos. 95 & 96 of 1893, 80th April 1894. 


Soodamani 
Pattar 


v. 
Somasundara 
Mudaliar. 
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due thereon from 1888 to 189° and interest at 12 per annum on 
those arrears and with mesne profits from date of the plagnt. The 
and in question belongs to defendants. On the 27th July 1887, 
they mortgaged it to plaintiffs family with possession for a period 
of 12 yearsfor Rs. 14,000. On the 29th idem defendants took it 
back under a lease of which Exhibit A is the counterpart, the 
contest in the suit related to three matters, viz., (1) to plaintifi’s 
right to cancel the lease and to claim possession, (2) to-defendants’ 
right to pay rent in cash at the rate mentioned therein and (8) to 
three itema in the account claimed by plaintiffs from defendants on: 
the footing of the mortgage and the lease. 

As to the first, the District Judge of Coimbatore recognized 
plaintiffs’ right to resume possession; as for the second he held 
that defendants were entitled to pay rent in money at the rate 
mentioned in document A, and as regards the third he was of 
opinion that from the money rent for three years, viz Rs. 7,200, the 
three amounts mentioned in the original decree ought to bo 
deducted. 

It is contended on behalf of appellants that the decision of the 
judge is wrong as to the 2nd and 3rd points in contest whilst under 
S. 561 respondents object to it so far as it upholds plaintiffs’ claim 
to resume possession. 


The 1st question which we have to determine in this appeal is 
as to plaintiffs’ right toinsist on payment of rent in paddy or its 
marked value at the rate of Rs. 5 per salagai of paddy, we are of 
opinion that defendants are bound, both by the terms of the mort-. ) 
gage and of the lease, to deliver the stipulated quantity of paddy 
as rent every year. In the instrament of mortgage B, the material 
words are “ you are to take the profits of the land in lieu of interest 
and Sircar azan and Local Fund cesses payable every year,” and 
they disclose an intention to assign the usufruct in consideration to 
plaintiffs’ right to mterest on the mortgage debt and of the other 
charges which they undertook to pay. This is also the intention 
wiffch the nature of the transaction as an usufructuary mortgage 
implies. Moreover, Exhibit B, reserves a right to defendants to 
make payments on account of the principal before the expiration of 
12 years, the period fixed for the redemption of the mortgage. In 
anticipation of payments in the exercise of such right, the instru- 
ment provides as follow, with reference to the counter interest 
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due thereon: “we shall take from you at the end of every year 
paddy at the rate of three salaguis per 100 per annum.” ‘This 
provision for payment of paddy for counter-interest shows that 
it was the intention that neither party should have an advantage 
over the other and that both alike should give and take paddy 
in lieu of interest and counter interest. 


Turning to the counter-part of the lease, Exhibit A, the con- 
struction which Exhibit B suggests weceives an accession of strength 
the operative words in it are, “ We agree to pay you 847 salagais 
of paddy worth Rs. 2,400 per annum” appear to us to denote the 
average value of paddy per annum or its equivalent in money, but 
not to create an alternative right to payment in money at that rate 
every year, how muchsoever it may differ from the market rate on 
the day when the paddy becomes due. If it had been intended to 
create such right the word “or” or other apt words would have 
been used. The document proceeds to contemplate the contingency 
of defendants raising a second crop and provides for it in these 
terms, ‘ We shall pay you in cash every year only Rs. 50 for the 
kandayam’”’ Itis thus clear that the parties knew well how to 
express their intention aptly when they desired to create an obliga- 
tion to make a money payment only. 


We are unable to agree with the Judge that Rs. 2,400 is all 
that defendants are bound to pay as rent under document A either 
under Sections 73 and 74 of the Indian Contract Act or under 
Section 26 of the General Stamp Act I of 1879. 


It is provided by Section 78 that when a contract is broken, 
the breach entails on the party breaking it an obligation to pay 
compensation for such Joss as naturally arises in the usual course 
of things or as is comtemplated by the parties to the contract to be 
likely to arise from that breach. Section 74 premises a contract 
which names a specific sum as the amount to be paid in case of 
breach and provides that the compensation to be awarded to the 
party aggrieved by the breach shall not exceed that amount. In 
the case before us, the compensation due under Section 73 is The 
market value of paddy to be delivered on the day on which it should 
have been delivered whilst section 74 ıs not applicable because the 
contract names Rs. 2,400 per annum not as a measure of liquidated 
damages but as the average annual money value of 847 salagais 
of paddy which the contract reserves as,annual rent for a period 
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due thereon: “we shall take from you at the end of every year 
paddy at the rate of three salaguis per 100 per annum.” This 
provision for payment of paddy for counter-interest shows that 
it was the intention that neither party should have an advantage 
over the other and that both alike should give and take paddy 
in lieu,of interest and counter interest. 


Turning to the counter-part of the lease, Exhibit A, the con- 
struction which Exhibit B suggests seceives an accession of strength 
the operative words init are, “ We agree to pay you 847 salagais 
of paddy worth Rs. 2,400 per annum” appear to us to denote the 
average value of paddy per annum or its equivalent in money, but 
not to create an alternative right to payment in money at that rate 
every year, how muchsoever it may differ from the market rate on 
the day when the paddy becomes due. If it had been intended to 
create such right the word “or” or other apt words would have 
been used. The document proceeds to contemplate the contingency 
of defendants raising a second crop and provides for it in these 
terms, ‘ We shall pay you in cash every year only Rs. 30 for the 
kandayam”’ Itis thus clear that the parties knew well how to 
express their intention aptly when they desired to create an obliga- 
tion to make a money payment only. 


We are unable to agree with the Judge that Rs. 2,400 is all 
that defendants are bound to pay as rent under document A either 
under Sections 73 and 74 of the Indian Contract Act or under 
Section 26 of the General Stamp Act I of 1879. 


It is provided by Section 73 that when s contract is broken, 
the breach entails on the party breaking it an obligation to pay 
compensation for such Joss as naturally arises in the usual course 
of things or as is comtemplated by the parties to the contract to be 
likely to arise from that breach. Section 74 premises a contract 
which names a specific sum as the amount to be paid in case of 
breach and provides that the compensation to be awarded to the 
party aggrieved by the breach shall not exceed that amount. In 
the case before us, the compensation due under Section 73 is The 
market value of paddy to be delivered on the day on which ıt should 
have been delivered whilst section 74 1s not applicable because the 
contract names Rs. 2,400 per annum not as a measure of liquidated 
damages but as the average annual money value of 847 salagais 
of paddy which the contract reserves as annual rent for a period 
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of 12 years. Nor do we think that Section 26 of the Genera] 
Stamp Act has any application todocument A. That section enacts 
that when the value of the subject matter of any instrumént charge- 
able with advalorem stamp duty cannot be ascertained at the date 
of its execution, nothing shall be claimable under such instrament 
more than the highest amount or the value for which, if stated in 
an instrument of the same description, the stamp actually nsed 
would have been sufficient. It must be noted here that the case 
premised by the section is one in which the value of the subject- 
matter of the instrument is not capable of being ascertained. But 
the subject-matter of document A, is under clause 39 of the first 
schedule of the Act, the “amount or value of the average annual 
rent reserved.” 

The rent reserved by A, is 847 salagais of paddy and its 
average annual value was estimated at Rs. 2,400 per annum. That 
it was the average annual money value is clear from the language 
of the instrument and there is nothing on the record to show that the 
estimated average was insufficient. On comparing Section 26 and 
Article 89 of the present Act with Section 11 and Article 196 of 
Act XVITI of 1869 we observe that the subject-matter of a lease 
exceeding 3 years was described in the last mentioned enactment 
as the total amount of rent payable under such lease during the first 
year of the term; which as pointed out by a divisional bench of 
this Court in the Collector of Tanjore v. Ramasami Aiyar I. L. R, 
3 M, 342, was an uncertain quantity incapable of being ascertained 
beforehand when the rent is payable in paddy and its money 
value is the market value when the first year’s rent accrues due. 
In the present Act however, the value of the subject matter 
is that of the average rent reserved, which may be estimated 
beforehand without much difficulty. It is not unreasonable to 
presume from the alteration in the description of the subject 
matter of a lease that the probable intention was to designate as 
the subject matter the average value of the rent during the period 
ofehe lease instead of the value of the rent in any particular year 
and thereby to enable parties to such lease to secure its exemption 
from the operation of Section 26 by sufficiently estimating the 
average value before hand. As regards the deductions from the 
rent, allowed by the Judge, we see no reason to doubt the correct- 
ness of his conclusions, 
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The rate at which the paddy is to be commuted into money 
is Rs. 5 a@cording to the plaint whilst the rate at which it should 
be converted into money igs the market value of the paddy when 
it became due for each of the three years mentioned in the plaint, 
As there is no finding as to the-market value we direct the District 
Judge to ascertain it in execution of the decree, 


As regards the claim to interest on arrears of rent there is no 
provision for it in document A. Having regard to the fact that 
‘the market rate was high during the three years in question, we 
do not think it equitable to award interest on the arrears of paddy. 


The decree of the Judge must therefore be modified by direct- 
ing that defendants deliver to plaintiffs the paddy sued for or pay 
its value at the market rates which prevailed on the 30th of Panguni 
of each year less the three amounts which have been deducted by tho 
Judge. Respondents will pay appellants’ costs in this Court. 


In other respects the decree is confirmed. 


As regards respondents’ memorandum of objections to the 
decree so far as it awards possession of the land to appellants the 
decision ‘of the Judge is correct. Apart from the condition in 
Exhibit A which reserves a right to plaintiffs to resume possession 
in case of default in paying rent, the transaction on which the 
lease is engrafted is a mortgage with possession. The condition 
is therefore open to the construction that either rent &., should 
be paid regularly, or the mortgagee should be permitted to fall 
back on his right under the usufructuary mortgage. Moreover 
there was neither payment nor tender of the arrears at the hearing 
of the suit as contemplated by Section 114 of Act IV of 1882. 


We dismiss the objections. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Shephard. 
C Damodara Mudaliar and another Appellants (Defendants).* 


The Secretary of State for biden l 
Council through the Colector of Respondent (Plaintif.). 
ere . 7 


* A.8. No. 38 of 1893, 21st° March 1894, ° 


Damodara 
anda 


The Berdar 
of State D 
India, 
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Suit for contribution for repair by one co-owner against another—Indian Contract 
Act, Bs. 69 and 70. 


Where the Government and a Zemindar are co-owners ofa avr die water of 
which irrigates ryotwary villages of Government and the villages of the ZAemindary, 
and necessary repairs are done to the tank by Government without the request of 
the Zeminder, Held that as the repair was lawful and done for the benefit of the’ 
Zemindar also, the Government not intending to do so gratuitously and as the 
Zemindar had benefited by the repair, the Government was entitled to claim con- 
tribution for the expenses incurred for the repair with reference to the relative 
irrigated areas of the Government and Zemindary villages under S, 70 of the Cov- 
tract Act. 
Appeal against the decree of the District Judge of Chingleput 


in Original Suit No. 10 of 1892. 


The suit was instituted by the Secretary of State for India 
against certain Zemindars for contribution for the expenses of repair 
of atank belonging to the plaintiff and the defendants which irriga- 
ted ryotwary villages of the Government and some Zemindary vill- 
ages. The tank having been breached in consequence of floods, 
repairs became necessary which the Government executed without 
any request from the defendants. The defendants pleaded non- 
liability on the ground that they never r equested the Government to 
make the repairs or acquiesced in them. The District Judge gave 
the plaintiff a decree as prayed for on the authority of the following 
cases :—Seshagiri v. Pichu, I. L. R, 11M, 452, Syed Mahomed Khan 
v. Nawab Shaista Khan, 2 N. W P, H.C. R, 248, Shatkh Buzlool 
Hossein v. Gunput Chowdhry, 25 W. R, 170. The defendants 
appealed to the High Court. 


K. P. Sankara Menon for C. Sankara Nair and V. Masilamani 
Pillai for appellants. 


K. Brown for the Government Pleader for the respondent. 
The court passed the following order. 


ORDER :—The question raised by this appeal i is whether the 
fBfendants being the proprietors of certain villages irrigated by 
the Parayankolathur tank can be made liable for the costs of repairs 


"of that tank incurred by the Government. In as much as other 


villages held under Government are irrigated by the same tank, the 
Government were under an obligation to make the repairs and it is 
found as a fact and not disputed that the repairs were necessary 
for the preservation of the tank. There are no definite finding 
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by the District Judge and the evidence is not clear as to the 
circumstanges under which the repairs were undertaken by Govern- 
ment, But it seems clear from the defendants’ own statement that 
they were aware that the repairs were being executed (See BB 1). 
The averment to that effect made in the plaint is not denied in the 
written statement and it is not the defendants’ case that they were 
themselves anxious to execute the repairs except in the capacity of 
contractors or that the act of the Government in undertaking the 
work was in any way wrongful or improper. The contention on 
the defendants’ part is that the Government were bound to do the 
repairs at their own expensp and not entitled to charge the Zemin- 
dars. A further point of minor importance is also taken, viz., that 
the District Judgo has not made a fair apportionment of the cost 
of the work, having regard to the interests of the Government 
villages and the Zemindars’ villages in the irrigation secured by 
the tank. On the part of the defendants, it was argued that as there 
was no contract between them and the Government and no joint 
liability. such as could give rise to an action for contribution, the 
present action could not be maintained and the case of Leigh v. 
Dickeson (XII Q. B. D, 194) was relied on. In that case the parties 
were tenants-in-common of a house and the claim made was in 
respect of money expended on substantial and proper repairs. In 
this view of the facts the present case may be distinguished and 
another ground of distinction is that in the present case the remedy 
of partition is not available. In his judgment, Pollock, B, expressly 
distinguished the case from those in which “it has been held 
that, where an outlay is in the nature of salvage, all interested 
in the thing saved are bound to contribute’—XII Q. B. D, p. 196. 
But in the court of appeal where the judgment of Pollock, B., 
. adverse to the claim was affirmed, the decision was put upon grounds 
which cover cases in which an outlay necessary for the preservation of 
the thing in which the parties are interested has been made. Indeed 
Cotton, L.J., starts by assuming “ that the house was in a bad state 
of repair and that the repairs executed by the defendant were neces- 
sary.” —Leigh v. Dickeson, XV Q.B. D, p. 66. His decision amounts to 
this, that in the absence of a request and in the absence of a common 
obligation to repair, no action for contribution will lie at the suit of 
one tenant-in-common against another, and that Was the judgment 
of the court of appeal. No reference is made by any of the Lords— 
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Justices to the doctrine of Salvage. In a later case where the 
question related to & policy of life insurance and the claim was 
made in respect of a premium paid by the mortgagor, the court of 
appeal distinctly held that the doctrine of salvage as understood 
with reference to maritime cases had no application, and Bowen, L.J, — 
states as the general principle that work and labour done or money 
expended by one man to preserve the property of another do not 
according to English Law create any obligation to repay the expendi- 
ture. Inthe course of the argument (p. 289) he observes that the 
law is laid down too widely in the notes to Lampleigh v. Brathwait, ` 
I. Sm. L. C., 151. It follows also from these decisions which after all 
only re-affrm what has been said in earlier cases that the statement 
of law made by Chancellor Kent and cited in Leigh v. Dickeson, 
XII Q. B. D, p. 199, cannot be accepted as correct according to 
English authorities (See Kent’s commentaries Vol. IIT, 8. 370). 
As a general rule, a man cannot be made liable for services 
rendered under circumstances giving him no option of declining or 
accepting. In the present case it is clear that the facts do not bring 
it within either of the two exceptions above mentioned. There was 
no common obligation to repair the tank, the Zemindar and the 
Government are liable to their tenants respectively, and the tenants 
of the one could not, it is conceived, make the other responsible for 
mere neglect to maintain the tank. T'he exception which covers the 
case of joint-debtors, one of whom pays the whole debt cannot apply, 
and it is at least doubtful whether on any principle of contribution or 
indemnity the plaintiff could recover (See Leigh v. Dickeson, XV Q. 
B. D, p. 68, Dering v. Winchelsea, 2 B, & P. 270, Moule v. Garrett, 
L. R, 7 Exch., 104.) Again there was no request on the part of the 
Zemindars, and though it is possible that if the facts were properly 
ascertained, a request might have been implied, the District Judge 
has not found that such implication ought to be made. According to 
the English authorities it would seem therefore that the action must 
fail. But the plaintiff’s counsel relies on 8.70 of the Contract Act 
and invites us to hold that a rule of law, differing from that found in 
the English Cases has been there laid down. By that section three 
conditions are required to establish a right of action at the suit of 
a person who does anything for another. The thing must be done 
lawfully ;e it must be done by a person not intending to act gratuit- 
ously and the person far whom the act is done must enjoy the 
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benefit of it. There can be little doubt that the statement of the law 
is derivall from the notes to Lampleigh v. Brathwait and perhaps in- 
directly from the Roman Law (See Stokes’ introduction tothe Contract 
Act). The learned author of Smiths’ Leading cases when enumerat- 
ing the instances in which the request necessary to constitute a 
cause of action in the case of an executed consideration may be 
implied gives as the second instance “where the defendant has 
adopted and enjoyed the benefit of the consideration—(I Sm. L. C. 
- 9 Ed., p. 160). Thatis the very statement of law which according to 
Bowen, ‘L. J., is too wide. Nevertheless itis the law we have to 
apply and we ought not to be deterred from dome so, because the 
rule is not in harmony with English decisions (See Lord Herschell’s 
observation [ (1891) Ap. Ca. 130], or because the application of it 
may be difficult. Certainly there may be difficulties in applying a 
rule stated in such wide terms as is that expressed in S. 70. 
According to the section it is not essential that the act shall have 
been necessary in the sense that it has been done under circum- 
stances of pressing emergency, or even that it shall have been an 
act necessary to be done at some time for the preservation of pro- 
perty. It may therefore be extended to cases into which no question 
of salvage enters. It is not limited to persons standing in particu- 
lar relations to one another and except in the requirement that the 
Act shall be lawful, no condition is prescribed as to the circumstances 
under which it shall be done. 


In thé present instance the relations of the parties are peculiar. 
Formerly, as it appears, all the eleven villages irrigated by the 
tank were Zemindary, seven of them have been severed from the 
Zemindary and became ordinary ryotwary villages. As a consequ- 
ence of the severance the duty to maintain the tank has, so far as 
concerns these latter villages, devolved on Government. Ag has 
already been observed, the remedy which is open to tenants-in- 
common who cannot agree about the enjoyment of property i«-not 
available to persons situated as are the parties in the present case, 
In their relation to the tank their position may bë compared to 
that of the owners of two houses supported by a party wall 
in respect of which if partition is legally possible, it is at any 


rate in fact impracticable, See Watson v. Gray, XIV Ch., D,'192— 
Bell’s commentaries S. 1085, $ ° 
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Now taking the terms of S. 70, we have to see first whether 
an act was done by the plaintiff for the defendants not mtending 
to do so gratuitously. Here are two questions of fact involved. 
First, were the repairs executed for the defendants? In a case 
where the plaintiff has himself no interest in the matter, as in the 
case put in the illustration of A saving B’s property from fire, 
there can hardly be any doubt as to the answer to be given to the 
question. The case is that to which in the first instance the rule 
of Roman law giving a right of action to the Negotiorwm Gestor was 
applicable. , 

'The fact that the plaintifi had an interest in the matter may 
show that he was acting on his own account only. England v. 
Marsden, I C. P., 529, affords an illustration. But itis obvious 
that a person doing an act in which he is himself interested may 
at the same time intend to act for another. Section 69 and the 
cases on which it is founded (See Moule v. Garrett, L. R, 5 
Exch., 182,7 Exch., 104) makes it clear that a payment made by 
a party interested may bs recovered and it would be inconsistent to 
hold that services done would not equally give a right of action. 
Having mentioned 8. 69, we ought to add that the plaintiff cannot 
rely directly upon it, because the interest of the plaintiff and the 
duty of the defendants related to the doing of work and not to the 


payment of money. 


The question whether the act was done for the defendants is 
one which must be determined according to the circumstances of the 
case, for one of two persons having a common interest in property 
may or may not intend to act for the other in the execution of work 
upon the property. The fact that the latter was benefited by the 
work does not necessarily show that it was done for him. We think 
there must be a finding upon the question. There must also be a 
finding on the question of intention whether or not the intention of 
Government was to do the repairs at their own cost without mak- 
ing any charge on the Zemindar. 


Then comes the question whether in executing the repairs the 
Government acted lawfnlly. It is clear that actual consent or 
request on the part of the defendants need not be proved. Itis 
because thé party interested is absent and had given no mandate 
that the right of action on*the part of the Negotiorum Gestor accrues 
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Justinian’s Institutes Lib. III, TT., p. 380. On the other hand if 
the Roman law is to be followed, it must be shown that the act 
done is one to which the party to be charged would have assented, 
had he been consulted and the doing of which he had not forbid- 
den. (See Colquham Roman civil law, S. 1766, &c.). It is plain that 
the section ought not to beso read as to justify the officious inter- 
ference of one man with the affairs or property of another or to 
impose obligation in respect of services which the person sought 
to be charged did not wish to have rendered. 


In the present case there can be no doubt that the Govern- 
ment acted lawfully in repairing the tank. The act was lawful 
whether done with a view of benefiting all the villages under the 
tank or the Government villages only, and whether or not done 
with the intention of charging the Zemindars, Having regard to 
the fact that the Zemindars knew of the intention to execute the 
repairs and did not disapprove, we thnk that if the repairs were 
done for the Zemindars they were done lawfully for them. 


The final condition required by the section is that the person 
charged should have enjoyed the benefit of the act done. On this 
question an issue was raised but the finding on it is not satisfactory. 
Indeed the District Judge does not propose to deal with it exactly. 
Seeing that the greater number of the villages irrigated by the 
tank are ryotwary villages, prima fdcte we should suppose that the 
benefit derived by the Zemindar from the repairs was less than 
that derived by Government. Regard must be had to the irrigable 
ares of the villages owned by Government and the Zemindars res- 
pectively. The fact that kist is paid by the Zemindars has nothing 
to do with the matter. If the cultivated area belonging to the 
Government villages and watered by the tank is larger than that 
of the Zemindar’s villages, the Government has in the same propor- 
tion been the greater gainer by the preservation of the tank. There 
must be a distinct finding on the 5th issue, 


[The District Judge found that the Goveernment had not 
intended to do the repairs gratuitously, that the defendants had 
benefited by the repairs and that they were therefore liable in the 
porportion of the irrigated area of their villages to the irrigated 
area of the Government villages. The High Uourt accepted tho 
findings and dismissed the appeal with costs. ] 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 


Present :—Mr. Justice Muthusamy Aiyar and Mr. J ustice Best. 
Krishnaswamy Aiyangar . Applt.in No. 7 (5th Deft) .* 
v. 
Respts (Plfs. and Defts. 1 
to 4 & 6 to 9}. 
Applts. in No. 50 (2nd, 3rd* 
and 4th Defts.) 


Rajagopala Aiyangar and others ... 


Rangasami Aiyangar and others .. 


v. 
Ras . ; Respts. (PIF. and Ist Deft. 
Rajegopala Aiyangar and others... and Defts.5 to 9. » 
Krishnaswami Aiyangar ... .. Applt in No. 51 (lst Deft.)* 
7. g 
Rajagopala Aiyangar and others.. as pts l 6) (PG Badi Ae 


Admissibility of judgments and decrees not inter partes—Evidence Act I of 187 2; 
8- 85—Hindu law—BSale by a coparcener of undivided share—Opiion of pleader in argu- 
ment—Hstoppel--Pleader and client—Surplus of sale proceeds of undivided share, joint— 
Joint property—Remuneration to managing coparcener—Appeal—Provisional decree— 
Oontents of provisional deciees m partition suits—Practice. 

Former Judgments avd decrees not inter partes are relevant under S. 35 of 
the Evidence Act for the purpose of proving a statement made by a predecessor in 
title of the party against whom they are sought to be used. 

Subramanyan v. Paramaswaran,-I. L. B, 11 M, 116 and Guju Lall v. Fatieh Lall, 
I L. R, 6 C, 171, distinguished. 

According to the Mitakshara Law administered in the Madras Presidenoy, a sale 
by » Hindu coparcener of his undivided interest in the family property is clearly 
valid and gives the vendee a right to claim the share of his vendor though not any 
specific property. 

The opinion expressed by a pleader in the courses of argument adversely to a 
claim which he undertook to advocate is not binding on his client when it is not in 
accordance with the law applicable to the cage. 


Where a Hindn coparcener under the Mitakshara Law sells his undivided inter- 
est in joint family property and a surplus is left after payment of his debts from the 
gale proceeds and tho same is retained by him, or by some one else in trust for him, 
or laid out in the acquisition of other property, the character of coparcenary property 
and the incident of survivorship attach to the surplus so retained, or to the property 
into which it has been converted. 

IP? the absence of a valid special agreement, the managing coparcener of a 
joint Hindu family is not entitled to any special remuneration for management. 

An appeal will lic against a provisional decree in a partition suit. Such a deares 
ought to declare the several rights and liabilities which have been adjudicated upon 
and embody an order sjmilar to the one contemplated by Ss. 215 and 215-A of the 
Civil Procedure Code. 


* A, 8, Nos, % 60 and 51 of 1809. 80th April 1894. 
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Appeals against the decree of the Stbordinate Judge of 
Tanjore in Mriginal Suit No. 27 of 1890. 


The facts of the case appear sufficiently from the following 
judgment, 
Appeal No. 7 of 1892. 


The Advocate-General l 
The Hon. C. Sankara Nair. \ fon appellants. 


5. Subramaniem es f 1 t d t 
R. Sadagopa Chariar, f *O “BY TOSpondons. 


The Htn. V. Bashyam Atyangar for 8th respondent. 
C. R. Patiabirama Aiyar for 2nd to 5th respondents. 
0. R. Tiruvenkata Ohariar for 7th and 9th respondents. 
V. Krishnaswamy Aiyangar for 6th respondent. 
Appeal No. 5C of 1892. 
C. R. Pattabirama Atyar for appellants. 
The Hon. V. Bushyam Aryangar for 6th respondent. 
R. Sadagopa Chariar for Ist respondent. 
The Hon. C. Sankara Nair for 8rd respondent. 
O. R. Tiruvenkata Charvar for 5th and 7th respondents. 
V: Krishnaswamy Aiyangar for 4 responnent. 
Appeal No. 51 of 1892. 
C. Mahadeva Avyar for appellant. 
0. R. Pattabirama Asyar for 3rd and 4th respondents. 


S. Subramania Atyar for R. Sadagopa Oharvar for 1st respt. 


K. P. Govinda Menon for the Hon. O. Sankara Nasr for 2nd 
respondent. 


V. Krishnastamy Atyangar for the 6th respondent. s 


JUDGMENT :—These three appeals are all from the same 
decree (No. 7 being by the 5th Defendant, No. 50 by Defendants 
2 to 4 and No. 51 by 1st Defendant) in a suit brought by plaintiff 
for partition of family property,and recovery of a moiety as ¢he 
share to which he is entitled. S 
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The relationship of the parties.will be seen from the following 
genealogical table, 











® 
aeia aa 
Eee a F r A A a E a, E E ee ee ee N 
Ammalayyangar Kristna 
(died 1883.) | (died 1888, ) 
| i | j 
Doraisami Varadia gar Rangasami  Periassmi Chinnasami 
(died 1856-7) (died 1880-1) | 
Sreenivasa Iyengar ° l i . 
(died 1888 OS Iama Kristnagami 6th Deft. 
| Ist Deft. Sindu alias deceased hus- 
Srinivasan band of 7th Deft, 
died, y 
Plaintiff Defta, 2 & 8 and 4. 


Plaintiffs case is that his grand-father Varadayyangar, the 
second son of Kristniengar, was adopted by the labtter’s. brother 
Ammal Iyengar, and that plaintiff is consequently entitled toa ` 
moiety of the property as representative of Ammal Iyengar, the 
other moiety going to defendants 1 to 5 representing Kristnay- 
yangar’s branch to which also belonged the late husband of 7th 
Defendant. 


The adoption of plaintiff’s grand-father by Ammal Iyengar 
was denied by all the present appellants as Defendants in the 
Lower Court and tha denial i is persisted in by them all as appel- 
lants in this Court. 


The first question for determination now is therefore, whether 
or not Varadayyangar was adopted by his uncle Ammal Iyengar. 


This was the first issue recorded in the Court below; and the 
finding of the sub-judge is in the affirmative—see paragraph 82 of 
his Judgment in which he expresses his finding to the above effect 
after discussing the evidence at length in paragraphs 14 to81. We 
do not think it necessary to do more than notice the documents 
which afford unambiguous evidence of the adoption. These are 
Exhibits L. Series, O. Series, A and 14, C and E, 


From exhibits L, L,, Ly, Lg, and Lg, it is seen that the adop- 
tien of Varadayyangar by Ammalayyangar was stated by the latter’s 
brother, Kristnayyangar, in suits brought by him in 1888, 1841 and 
1843 to recover moneys due to Ammalayyangar (then deceased). 
He explained that the suits were brought by him as Varadayyangar, 
the adopted sofi of Ammalayyangar, was under his protection. 
[t has been objected on behalf of appellants that these copies 
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of judgments are inadmissible as evidence and in support of 
this objecgion we were referred to I. L. R., 11 M, 116. Copies 
of judgments and decrees were there held to be inadmissible 
with reference to thé decision of the majority of Judges of the 
Calcutta High Court in Gujju Lall v. Fatteh Lall, I. L. R, 6 C, 171. 
As pointed oat by the court in Byathamma v. Avulla, I. L. R, 15 
M, 19 at page 28, the sole object for which it was sought to use 
the former judgment in Gujju Lall v? Fatteh Lull, was to show that 
in another suit against another defendant the plaintiff had obtained 
an adjudiaation in his favour on the same right; and it was held 
that the opinion expressed in the former judgment was not a 
relevant fact within the meaning of the Evidence Act. The case is 
clearly different where the previous judgment is produced not in 
order to prove an adjudication between third parties, but in order 
to prove a statement made by a predecessor in title of the party 
against whom the document is sought to be used; cf. Parbutty 
Dassi v. Purna Chunder Singh, J. L. R, 9 C, 586 and Thama v. 
Konaan, I. L. R, 15 M, 378. Such is the case here and we have 
no doubt that the judgments in question are relevant under Section 
85 of the Evidence Act. But even were it otherwise, a copy of the 
plaint in the suit of which L, is the judgment is filed as 5th 
defendant’s Exhibit LXVIII and affords the same evidence as 
Exhibits L. Series. See also 5th Defendent’s Exhibit LXVIII a; 
also the N. Series of Exhibits. 

[Their Lordships then discussed the evidence and continued 
as follows] 

We see no reason, therefore, to doubt the correctness of the 
Lower Courts finding either as to the factum or validity of the adop- 
tion of Varadayyangar by Ammal Iyenger and the adoption being 
found to bea fact and valid, plaintiff is clearly entitled to a moiety 
of the property as representative of Ammalayangar’s branch. 

The next point for consideration merely affects the shares 
to which defendants 1 to 5 are entitled inter se out of the moigty 
belonging to their branch as representatives of Kristna Iyengar. 
On reference to the genealogical table given at the beginning of this 
judgment, it is seen that Kistnayyangar had five sons, the second 
of whom Varadyyangar (the grand -father of the plaintiff) was as 
found above, adopted by Ammalayyangar, the 4th son Periashmi 
had a son Kistnasami who died in 1889, leaving a widaw (7th Defen- 
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dant) and no male issue (his father predeceased him), 5th Defendant 
is the son of Kristnayyangar’s youngest son Chinnasami, Rangasami 
the 8rd son of Kristnayyangar (died in 1880-1) had two sons, lst 
defendant and one Sindu alias Srinivasan and Defendants 2-8 and 
4 are the sons of Ist Defendant. 

The eldest son Dorasami had no issue. The case of Defendants 
1 to 4 is that Dorasami adopted Ist Defendant’s younger brother 
Sindy, and that this latter adopted 8rd Defendant. if such be the 
fact, Kistna Iyengar’s moiety of the property is divisible into three 
shares, one of which belongs to 3rd Defendant, another, to Defen- 
dants 1, 2, and 4 and the third to 5th Defendant. th Defendant 
however denies the alleged adoption (1) of Sindu by Dorasami and 
(2) of third Defendant by Sindu, and claims that he, as representing 
Chinnasami’s branch is entitled to a share equal to that of Defendants 
1 to 4 jointly as representatives of Rangasamy’s branch. The 
questions for decision with reference to this contention are conse- 
quently two, namely, (1) was Sindu adopted by Dorasami ? and (2) 
was 8rd Defendant adopted by Sindu? The Sub Judge has found 
in the affirmative with regard to both these adoptions. The 
evidence is considered in paragraphs 83 to 85 of his j udgment. 

The evidence of witnesses who speak to the adoption of Sindu 
by Dorasami is supported by Exhibit IV, an Inam statement pre- 

‘ pared in 1862, in which Sreenivasa Iyengar is entered as the 
adopted son of Komalavalli the widow of Dorasami Iyengar. 
8rd defendant’s 2nd witness by whom the statement was prepared 
swears that it was prepared on information given by the father of 
lst and 5th defendants and their brother Periasami, the father of 
"th defendant’s husband. Exhibits II and III are decrees in two 
suits of 1869 in which Sindu lyengar was defendant and described 
as adoptea son of Dorasami. There are also a number of other 
documents produced in which Sindu is described as Dorasami’s 
son—Cf. Exhibits XIII, XVII, XX, XX1X, &ec. It is true that 5th 

‘defendant was not a party to these last mentioned documents but, 
nevertheless, they are admissible as corroborating the oral evidence 
of both Plaintiffs and 3rd defendant’s witnesses. 

As to 8rd defendant’s adoption by Sindu Ayyangar, there is 
the evidence of defendant’s 6th and 7th witnesses and also of 
plaintiffs 8th witness all of whom say they were present when the 
adoption took place, while other witnesses speak to the performance 
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by 8rd defendant of the exequial rites and Sraddhas of Sindu and 
of Doragam1’s widow Komalavalh. 


The finding of the Sub-J udge as to these two adoptions is 
thus supported by evidence which we see no reason for holding 
to have been misappreciated, nor do we see reason to differ from 
the finding of the Sub-Judge on the 4th, 5th, and 6th issues. Wo 
also agree with him in finding that the 7th defendant's late husband 
was an undivided coparcener at the date of his death. 


The next question is as to the validity of the transfer evid- 
enced by Exhibit LVIII executed by 7th defendant’s late husband 
to the 6th defendant. It was the subject of the 8th issue recorded 
by the Subordinate Judge. The Sub-Judge has found that though 
7th defendant’s late husband could not convey any definite portions 
of the undivided family property, he could convey his undefined 
interest and share in the same and that to this extent the convey- 
ance under LVIII is valid, and 6th defendant stated his readiness 
to accept his vendor’s share whatever it comes to, As pointed 
out by the Sub-Judge the consideration for the conveyance is 
Rupees 40,000, of which Rupees 8,000 odd were paid to one 
Sadagopachary under Exhibit XXXIII,' Rupees 11,000 odd to 
N. Saminatha Iyer by whom were granted the receipts XXXII 
series (which are admitted by him as a witness examined on com- 
mission) and the remaining Rupees 21,000 were to be paid to 
8th defendant, the father of 7th defendant, for the purpose of 
liquidating other debts of the executant of LVIII. The evidence 
on the point is'stated in paragraph 40 of the Sub-Judge’s Judgment. 
There is no reason for holding that this sale to 6th defendant was 
not for valuable consideration or that 6th defendant purchased 
benamee for the plaintiff. According to the Law administered in 
this presidency, a sale by a coparcener of his undivided interest in 
family property is clearly valid and gives the vendee a right to 
claim the share of his vendor, though not any specific property. 
It is clear however from Exhibit LVIII that what was sold“there- 
by to 6th defendant is 7th defendant’s late husbands’ share in 
immoveable property only of the joint family excluding therefrom 

the “old, tiled, full-built dwelling house ” situate in the southern 
row of Mela Valuttur. The decree of the Lower Court aust be 
amended accordingly by excluding from the portion to be awarded 


° 
218 °” THE MADRAS LAW JOURNAL REPORTS, [ VOL. dY. 


to the 6th defendant the above house and Kristnasamy Iyengar’s 
share in the moveable property. 


e 

The next question is as to the properties specified in Schedule 
H, which consist of 34 items. It is contended for the 7th defen- 
dant that items 4 to 28 were acquired by her deceased husband, 
that she had yet realized nothing from the policy of insurance on 
his life, that item 82 which was also her husband’s self-acquisition 
was conveyed by him for the piirpose of conducting a charity to 
one Tata Desikachariyar of Triplicane who was not made a party 
to this suit, and that under Hindu Law she was entitled ¢o0 take 
her husband’s self-acquisition in preference to his co-parceners and 
that no .other items of Schedule H, were in her possession. As 
regards items 29, 80 and 81, it was urged on behalf of the 8th 
defendant, father of the 7th defendant, that he acquired the first 
two items by purchase and that they did not belong to the joint 
family and that item 81 was bought by him on the 19th July 1888 
at a court sale. As for items 29, 80, 31, 33 and 84 he alleged that 
even supposing that they all belonged to his son-in-law, Kristna- 
samy Iyengar, the latter ceased to be a co-parcener in consequence 
of the sale of his undivided share to the 6th defendant, and that the 
7th defendant was the lawful heir entitled to succeed to it upon 
her husband’s death. With reference to items 1 to 8 in Schedule 
H, the 9th defendant’s case was that they belonged exclusively to 
the 7th defendunt’s husband, and he purchased them at a revenue 
sale for arrears of revenue due to the Government by Kristnasamy 
Iyengar. As regards all the above items, the plaintiff averred in 
paragraphs 5 and 6 of his plaint, that out of the sale amount, viz 
Rs. 40,000 due by the 6th defendant to 7th defendant’s husband, 
the latter paid his father-in-law, the 8th defendant, Rs. 21 000 
which was the surplus that remained after payment of his debt, in 
order that the father-in-law might purchase land for him, that the 
items in dispute were so purchased, and that the coparceners of 
the 7th defendant’s husband were entitled to recover them from 
defendants 6 to 8. As to this sum of Rs, 21,500, 8th defen- 
dant contended that it was paid to him out of the purchase- 
money, not to be invested as alleged in the purchase of land for 
the benefit of 7th defendant’s husband, butin payment of debts due 
by him¢o the 8th defendant, of monies lent at his intercession and 
of debts which he was requested to liquidate. The 8th defendant 
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stated also that the 6th defendant executed a promissory note in 
his favonr for Rs. 21,150 at the date of the sale to him, and that he 
abil a decree upon the promissory note against the purchaser 
and recovered from him after decree Rs. 7,410. He alleged further 
that the plaintiffs case that Rs, 9,000 remained with him as un- 
expended balance of the sale amount viz., Rs. 40,000 was false. 
These contentions formed the subject of the 9th, 10th, and 16th 
issues and’ the Subordinate Judge decided them all against the 
plaintiff on the ground mentioned in paragraph 41 of his judgment 
vig., that the plaintiff's Vakil who argued the case said that the 
properties in Schedule H were claimed very unwarrantably. The 
contention in appeal is that this is ‘not a proper or sufficient 
disposal and we think that it is entitled to weight, The opinion 
expressed bya Wakil in the course of argument adversely to a 
claim which he undertook to advocate is not binding on his client, 
when it is not in accordance with the law applicable to the case 
and it is clearly not binding on the other contending defendants. 


The question arising on these contentions is, whether when 
a co-parcener sells his undivided share and when a surplus is left 
after paying his debts from the sale proceeds, that surplus is co- 
parcenary property subject to the right of survivorship vesting ın 
other co-parceners, or his self-acquired property devolving upon 
his demise on his childless widow. The Subordinate Judge 
apparently considers it to be the deceased co-parcener’s separate 
estate, but we are unable to concur in this opinion. Jt has been 
held by this court that a co-parcener can only alienate his undivi- 
ded share for value and that he cannot alienate it by will or gift. 


The law on this subject, as administered in this Presidency 
was explained by the Privy Councilin Suraj Bunsi Koer v. Sheo 
Proshad Singh, L. R, 61. A, 88 pp. 101 and 102. Their Lordships 
say that “since the decision of the cases reported in Virasami 
Gramini v. Ayyaswami Gramim, 1 M. H.C. R, 471, Peddamuthulaty 
v. N. Thimma Reddy, 2 M. H. O. R, 270 and Palanivelappa 
Goundan v. Mannaru Naikan, 4 M. H. ©. R, 60, it has been 
settled law in the Presidency of Madras that one co-parcener 
may dispose of ancestral undivided estate, even by contract and con- 
veyance, tothe extent of his own share; and a fortiori that such share 
may be seized and sold in execution of his separate debt.” It is also 
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pointed out that the law obtaining in the Presidency of Bombay 
differs from that administered in this Presidency to this extent viz., 
that in the former the alienation must be for value, whilst in the 
latter, an alienation by gift was recognised. The‘judicial committee 
proceeded to observe that “ there can be little doubt that all such 
alienations are inconsistent with the strict theory of a joint and uh- 
divided family and the law as established in Madras and Bombay 
has been one of gradual growth founded on the equity which a 
purchaser for value has to be allowed to stand in his vendor’s shoes 
and to work out his rights by means of a partition.” ú 


In paragraphs 881 to 834 of Mayne’s Hindu Law the learned 
writer gives the history of Hindu Law on the alienability of an 
undivided share by a co-parcener as administered in this Presidency. 
The decisions passed subsequent to the date of the decision of the 
Privy Council and reported in Baba v. Timna, I. L. R, 7 M, 357 
and Ponnuswamt v. Thatha, I. L. R, 9 M, 278, show that a 
* coparcener is not at liberty to alienate his undivided interest 
by gift, except when he is expressly authorized to do só by a 
text of Hindu Law, because the equity which exists in favour of 
a purchaser for value does not arise in favour of a donee who is a 
mere volunteer. In the former case the question was fully dis- 
cussed by a Fall Bench of this court and the conclusion: arrived at 
is that a co-parcener has no power to alienate his undivided interest 
by gift, unless such gift is sanctioned by an express text of Hindu 
Law. As regards devises by will, it was held that at the moment 
of death the right by survivorship arises and as it is in conflict with 
ihe right by devise, the former prevails as the prior right against 
the latter. ‘The law applicable to the alienation of an undivided share 
may thus be summarized. It may be alienated for value, but not 
otherwise, except where a gift is expressly sanctioned by Hindu Law 
and the equity of the creditor or the purchaser is the foundation 
on which the power to alienate for value rests. 


If & coparcener then sells his undivided interest for Rs. 40,000 
of which a part is only applied to payment of his debts and the 
rest is either retained by him, or by some one else in trust for him, 
or laid out in the acquisition of other property, the right of survi- 
vorship, attaghes to the surplus so retained or to the property in 
which it has been invested., For the sale, so far as it produces the 
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surplus, was in excess of the requirements of the creditor’s equity 
aud amounts to a mere conversion of the co-parcenary interest into 
money or Sther property which, when warranted neither by Hindu 
Law nor by the equity engrafted upon it, cannot operate to remove 
it from the domain of survivorship or to divest the surplus of its 
character of co-parcenary property. Suppose that a co-parcener 
alienates his undivided share only in part of the joint property and 
that it is sufficient to satisfy the equjty of the creditor, it cannot be 
pretended that his share in the rest of the joint property is hereby 
changed into his separate property and we consider that the same 
principle dught to govern the unexpended surplus which it is not 
necessary to raise or the property on which it happens to be invest- 
ed. Although the sale may be upheld because the purchaser has the 
equity to stand in the place of the vendor and to work out his rights 
by partition, ashe has paid value for his purchase, the purchase- 
money, except so far as it is applied to payment of debts continues 
to be co-parcenary property. There are no doubt decisions to the 
effect that when a co-parcener’s share is alienated, the alienor 
ceases to be a co-parcener quo ad the property so alienated and the 
co-parcenary is thereby ‘determined pro tanto, inasmuch as the 
purchaser who isa stranger to the joint family cannot be a copar- 
cener. But they do not establish the proposition that the sale- 
proceeds, when they are not paid to a creditor in whole or part but 
retained by the eo-parcener, cease likewise to be co-parcenary pro- 
perty. The Subordinate Judge must be requested to come to fresh 
findings on the contention of the plaintiff and the other co-parceners 
and 7th, 8th and 9th defendants in regard to the several items of 
property mentioned in Schedule H including Rs. 9,000 and pass a 
fnul decree with reference to those findings and the foregoing ob- 
servations on the law applicable to the case. 


There are several minor points as to which the Subordinate 
Judge has come to no finding though it was desirable to do so be- 
fore passing a provisional decree. 


It is first urged that the Subordinate Judge has recorded no 
finding on issues 21 to 24. As to issues 28 and 24 the Sub- 
Judge has expressed, as his opinion, in paragraph 40 of his 
judgment that the sale to the 6th defendant was not benami 
for the plaintiff as alleged by him and in ‘this opinion wecon- 
cur, The question of fraud suggested by, the 23rd issue, must also 
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be negatived, for we are referred to no evidence in its support, 
while it is clear that the 6th defendant paid full value for his pur- 
chase. No distinct findings are however recorded on the 20th and 
22nd issues and we think they must be included among those which 
remain to be adjudicated upon before a final decree is passed. 


Another matter urged upon is that the 6th defendant acknow- 
ledged in exhibit 62 that he collected monies due on some of the 
bonds belonging to the joint fainily and that the Subordinate Judge 
has not expressed’ his opinion as to the amounts collected by him 
and as to whether he has duly accounted for them. ‘lhe Subordi- 
nate Judge must be requested to come to a distinct finding on the 
matters mentioned above as ho probably intended to do whilst 
deciding the llth and 12th issues which he has reserved for ad- 
judication before final decree. As regards the sum of Rs. 8,000 
claimed under the-deed of management, the Subordinate Judge 
observes, and we think correctly, that plaintiff who was nota party 
to exhibit 78 is not bound by it. In the absence of a valid special 
agreement, the managing coparcener of a joint Hindu family is 
clearly entitled to no special remuneration as the proper by which 
he manages is one of which he 1s a joint owner. 


Another contention argued in Appeal is that 89 documents 
which admittedly relate to family properties were handed over to 
the 6th defendant under Exhibit 75 by way of gutrantee and that 
the Subordinate Judge has not noticed the objection raised by the 
guarantee. As an individual co-parcener the 7th defendant’s hus- 
band was not entitled to charge joint property (as he did) by way of 
indemnity without the consent of the other co-parceners, The 6th 
defendant admits as the 17th witness for the defence that those 
documents are with him and we think that the indemnity should 
be set aside and that provision should be made in the final decree 
for the return of those documents. As regards the 19th issue the 
Subordinate Judge states that there is no evidence in regard to it 
andewe adopt his finding so far as it relates to Plaintiff and we leave 
it, so for as it relates to 7th defendant, to abide the result of the 
further enquiry which we have ordered. 


It only remains for us to notice the preliminery objection 
taken on behalf of the 8th defendant that the decree passed 
by the Subordinate Judge is incomplete and that no appeal lies 
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until there is a complete and final decree. We are of opiniou 
that this objection cannot be supported. A decree is defined by 
section 2 of the Code of Civil Procedure, and it implies that an 
order directing accormts to be taken is separable from the rest of 
the decree adjudicating on the rights claimed or the defences sct 
up in the suit. A provisional decree is clearly appealable, and the 
decree before us appears to us to be in the nature of a provisional 
decree. The* decision of the Privy Council reported in I. L. R, 
11 M, 83 and Section 540 of the Civil Procedure which allows an 
appeal from part of a decree support that view. A provisional 
decrec is permitted to be passed by Section 215 in a suit for dis- 
solution of partnership, and a partition suit which has for its object 
the determination of the co-parcenary is similar to it. The decree 
before us is however somewhat defective inform. A provisional 
decree ought to declare the several rights and liabilities which 
have been adjudicated on and embody an order similar to the 
one contemplated by Section 215 and Section 215 A. Tho decreo 
passed by the Subordinate Judge will be so amended as to declare 
all the rights and liabilities which have already been adjudicated 
on and cbntain directions as to what remains to be done viz., 
that an account be taken in respect of the matters mentioned in 
issues 11, 12, 18, 15, 20 and 22, and that further enquiry be mado 
as to the properties mentioned in schedule H as herein directed, 
and that the result of such enquiry be embodied in the final decree. 


The costs in the Original Court will be reserved for adjudicat- 
ion when the final decree is passed. The costs of this appeal will 
follow the result and be provided for in the decree to be passed by 
the Subordinate Judge. 
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Limitation Act XV of 1877, S.10—Alienition by head of a Mutt—Suit by a 
successor—Permanent occupancy by alienee. 


Where properties had been granted for the support of a MutPond for other 
religions purposes and by tho usago of the institution, the descendants of the 
grantee were also maintained out of its income, held YA an absolute alienation by 
the head of the Mutt to lis brother of some of the properties in lieu of maintenance 
was invalid snd would only be npheld during the lifetime of the brother and of the 
members of his family. Held algo that the possession by the alicnee of the proper- 
ties for a long period and the granting of patta to him cannot, confer a right of 
permanent occupanoy upon him. 

Where such alienation was made in 1842 by the then head of the Mutt anda 
suit is brought by his successor in 1886 for the recovery of tho proprrtiey for the 
Mntt from the widow of the alienee, held that the suit is not barred as it falls 
within 8. 10 of Act XV of 1877. 


Appeal against so much of the decree of the 2nd Subordinate 
Judge of Tinnevelly in Original Suit No. 46 of 1886 as rejects 2nd 
Plaintif’s claim to the Kudivaram right in the plaint mentioned 


‘lands. 


The facts of the case appear sufficiently from the judgment, 
V. Bashyam Aiyangar for appellant. 


V. Krishnaswamy Atyar for Ist respondent. i 


P. Anantha Oharlw and Varadiah for 2nd responder t., 

V. Bhashyam Atyangar:—The Sub-Judge having held the 
alienation of 1842 invalid, as iv was not for a purpose binding on the 
institution, he should have decreed the plaintiff’s’ claim. ‘here is 
no.plea of a right of occupancy set up and none can be acquired 
by the defendants. 


V. Krishnaswami Aiyar :—'!he memo of objections raises the 


_principal questions in the case. The grant was for the maintenance 


of the grantee and his descendants and for certain religious and 
charitable purposes. The grani was for the benefit of the grantee 
subject to a trast, or at all events it was for certain charitable pur- 
poses and for maintenance. Where the deed of endowment is not 
clear, evidence of the usage of the institution is admissible to prove 
thé purpose of the grant. The usage in this case is clear. Grants 
for maintenance have always been made by the head of the Mutt 
Secondly, The suit is barred by limitation, Section 10 of Act XV 
of 1877 does not i apply. This is the same as S. 25 of 8 and 4 Will. 
IV Oh, 2%. That section specifies that the suit should be by bene- 
ficiaries, if limitation is wot to apply. The same construction should 
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be placed on S. 10. Thirdly. The Sub-Judge finds that the alienee 
was entitled to be maintained out of fhe income. The grant is in lheu 
of that. He was herefore an assign for consideration. A mortgagco 
and a permanent lessee have been held to be assigns for valuable 
consideration—Yesu Ramji Walnath v. Balkrishna Lakshman, 
I. L. R, 15 B, 588. Here the grant in 1842 was in lieu of a main- 
tenance properly payable, and twelve years having elapsed from 
that date thb suit is barred. ° 


V. Bhashyam Aiyangar (in reply) :— Maintenance of the 
grantce’s family is not one of the objects specified in the endow- 
ment deed, Subsequent usage cannot alter the nature of the 
endowment. The alienation is wholly invalid. The plaintiff has 
‘brought his suit within twelve years from the time when his right 
accrued. He is therefore in time—Aahomed v. Ganapati, I. L. R, 
13 M, 277, Jamal Sahib v. Murgaya Swami, I. L. R, 10 B, 34. The 
English Act has no application. The trustec can sue on behalf of 
the beneficiaries, 8. 437, Civil Procedure Code. 


JUEGMENT :—This was a suit to recover with mesne profits 
possessidp of the properties specified in the plaint from the defen- 
dants. The ground of claim is that they are comprised in the 
endowment of a Gosami Mutt and that they are improperly alienated 
to or retained by the defendant. The Ist Plaintiff was the chief 
or representative of the institution and upon his demise, the 2nd 
- Plaintiff was brought in as his legal representative. 


The Mutt is situated at the Village of Manthithope in the 
Ottapidaram Taluk of the District of Tinuevelly. After its founder, 
itis known by the name of Srimat Sankara Bharati Swami Adinam. 
In the Village of Manthithope, there are about 20 families of 
Gosamies who claim to be descendants of the original grantee and 
several of them are in possession of small portions of the endow- 
ments. The entire village was granted free of assessment to 
Sankara Bharati according to the Plaintiff, for the support of the 
Mattam and its charities. A Gosami is nota religious ascetic like a 
Sanniyasi or Tambiran who abjures the world and its pleasures and 
lives a life of celibacy—but a married man who is considered to live 
a pious life affording religious instruction to thoge who seek it from 
him— performing religious charities and delivering lecttrres én reli- 
gious subjects and on the duty of mam to God and to his fellow 
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creatures. The specific trusts to which the income of the village 
is applicable according to the usage of the institution are found 
by the subordinate Judge to consist (1) in the distribution of Sada- 
vritti (rice and condiments supplied in lieu of caoked food) in the 
Mutt to Gosayi and other pilgrims who pass through Manthithope‘ 
(II) in the maintaining of Puja or worship im the temple called 
Sankara Bharatiswami Kovil, (IIT) in supporting a watershed or 
pandal ata place near tho village called Ellentope and (IY) in 
providing maintenance to the descendants of the grantee. The eldest 
male representative of the eldest son of the grantee succeeds to 
the dignity of the chief of the Mutt and holds the village save 
such portions of it as have been alienated to others. 


The properties forming the subject of this litigation aro’ 
those parts of the Mattam endowment which have passed into 
the possession of the defendants. The Ist defendant’s husband, 
Nataraja Bharati Gosamiar, was the brother of the 1st plaintiffs 
father, Sivaprakasa Bharati Gosami and-on the 22nd May 
1842, the latter executel in favour of the former the agreement 
(XIV) by way of making a provision for bim and his family. 
The document purports to have been executed “in” accord- 
ance with the practice of our adinam.” It gives Ist defendant’s 
husband certain lands and promises to give him a house and some 
jewels, utensils and cows &c, soon after he is married. In return 
for this settlement, the lst ‘defendant’s husband covenants to the 
following effect, ‘‘I shall continue to enjoy the aforesaid pro- 
perties from generation to generation and for ever shall conduct 
myself in accordance with your wishes and orders.” After marry- 
ing the 1st defendant, her hasband left the village about thirty 
years ago and has not since been heard of and the land granted by 
Exhibit XIV passed into her possession on the 4th September 1885, 
She mortgaged it for Rs. 1,200 to the 2nd defendant, Anandanada 
Pillai, a stranger to the families of the descendants of the original 
grantge. As regards this land, the plaintiff’s case is that the agree- 
ment XIV is invalid, that the lind was granted in consideration of 
certain services which the first defendant’s husband was to render 
in the Mutt and on the understanding that it was to revert to the 
Mutt, either in case he failed to render those services or died with- 
out male isstie. On the other hand, the first defendant’s contention 
is that the grant,was not a*service grant, that Exhibit XIV granted 
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an absolute estate and that the plaintiffs claiin was barred by 
limitation. The 2nd defendant’s contention was to the same effect, 
except that he also set up against the plaintiff the mortgage in his 
favour. As regards items of lands 1, 2, 15 to 17 and 19 to 21, the 
plaintiff’s case was that the 3rd defendant obtained them from the 
Ist PlaintifPs father on a patte for cultivation about 9 years ago 
and that he was bound to give them up on demand. But the rd 
defendant alleged that the origival 1st plaintiff’s father granted 
the lands in perpetuity for valuable consideration and that the Ist 
plaintiff ratified that grant by issuing pattas for the Andus 1054 
and 1055 or the years 1879 to 1880. 


Five issues were originally framed in this case. On the first 
issue, a former Sub-Judge found that the lands in dispute belonged 
to the Muttam, on the 2nd issue, he held that the land which passed 
into the possession of the Ist defendant’s husband was not held by 
him on service tenure, on the 5rd issue, he was of opinion that the 
claim was barred by limitation, on the 5th issue, he found that the 
settlement made by the Ist plaintiff’s father was binding on his suc- 
cessors a upon thoso findings he dismissed the suit with costs. 


In appeal, however, this court set aside the decree on the 
ground that the investigation was defective and remanded the case 
for re-trial.” With reference to the order of remand, four more 
issues were frathed and the defects in the original inquiry remedied. 
In the 6th issue, the Sub-Judge found that the specific trusts of the 
Gosami Mutt were as already mentioned ; on the 7th issue, he held 
differing from his predecessor that the maintenance of the descend- 
ants of the original grantee was a legitimate charge only on the 
income of the endowment and that the allotment of land made over 
to the 1st defendant’s husband was not valid. On the 8th issue, he 
was of opinion that document XIV was genuine but that it was not 
valid so far as it related to allotment of land. He found, however, 
that the Head of the Mutt was entitled to the rent, but not to posses- 
sion of the lands sued for. g 


As for the 9th issue, which related to the occupancy right set 
up by the 8rd defendant, the Subordinate Judge found in his 
favour. In the result he passed a decree declaying that the head 
of the Mutt possessed only the right of collecting rent# due bn the 
lands sued for under the provisions of the Rent Becovery Act for 
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the benefit of the Mutt and the charitable institutions attached 
thereto and dismissing the rest of the plaintifi’s claim. He 
directed the plaintiff to pay the costs of the 3rd defendant and 
Ist and 2nd defendants and plaintiff to bgar his own costs. 
Against this decree the plaintiff has appealed and the 1st and 2nd 
defendants have obj®ted to it under S. 561, Civil Procedure Code 
in so far as it is against them. 


- The first objection taken in*appeal is that the suit is barred 
by limitation and that S. 10 of the imitation Act is not appli- 
cable to a suit brought by a person succeeding to the office 
of a trustee. Reliance 1s placed on 3 and 4 William IV, Chapter 
27,8. 25; S. 10 of the Indian Act of Limitations specifies as exempt 
from its operation suits against a person in whom property has 
become vested in trust for any specific purpose or against his 
legal representatives or assigns not being assigns for valuable 
consideration, for the purpose of following in his or their hands 
such property ; unlike the provision of the English Act, S. 10 does 
not state that the plaintiff ought to be a beneficiary or beneficiaries, 
whilst according to 8. 437 of the Code of Civil Procedure a trustee 
represents the persons beneficially interested when the suff is con- 
cerning property vested in a trustee, and the contention is between 
the persons beneficially interested and a third party. It must be 
remembered that the plaintiff is not the alienor and as the present 
manager of the Mutt, he is entitled to sue the assigns of his pre- 
decesor in office on the ground that the assignment was in violation 
of the trust. This viewis in accordance with the decisions reported 
in Mahomed v. Ganapati, I. L. R, 13 M, 277 and Jamal Saheb v. 
Murgaya Swami, I. L. R, 10 B, 84. 


It is next urged on appellant’s behalf that the Subordinate 
Judge is in errorin holding that appellant was only entitled to rent 
and not to actual possession of the land in dispute. The Subordinate 
Judge considers that if pattas are issued under Act VILI of 1865, 
landholders are not entitled to eject their tenants but can only 
claimrenț. He appears to have misconstrued S. 12 which regu- 
lates the mode of ejectment and provides that the landholders 
specified in S. 8 are not empowered to eject their tenants from 
their lands except by a decree of court or under S. 10 or 41 of 
the Aet. In the true construction of S. 12, the issue of a patta 
is clearly not intended to do more than prevent arbitrary ejectment 
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of tenants or to give them a right of permanent occupancy, though 
the grant or contract under which their possession commenced 
creates either a limited estate or a terminable holding. The 
Subordinate Judge yefers in paragraph 81 of his judgment to an 
' admission by plaintiff that 8rd defendant has been in possession 
under a lease granted by Ist plaintiff's father for 9 years, but 
this circumstance is not sufficient to support the finding that the 
former has a-permanent right of ocaupancy. In our judgment the 
appellant’s contention must prevail. 


The geal question then is whether; having regard to the 
grant or contract under which defendants’ possession commenced, 
they were entitled to continue in possession and legally resist 
plaintifs claim to eject them. Exhibit XIV is the Kararnamah 
on which lst defendant’s title rests and we agree with the Sub- 
Judge that that document is genuine. ‘There is no doubt that 
it is not & mere maintenance grant but a grant of an abso- 
lute estate as alleged by lst and 2nd defendants. The words 
“from generation to generation” and the absence of any clause 
prohibitive of alienation are consistent only with 'the view that the 
intention was to create an absolute estate not a limited one merely. 
That this is the proper construction to be put on the document 
XIV is confirmed by the terms of similar grants made by some of 
the plaintiff’s predecessors to their’ brothers. As recited in docu- 
ment XIV it appears to have been customary in the Adinam for the 
head of the Mutt for the time being to make a provision for his 
younger brother by grant of land to him and his heirs. This 
brings under our consideration the contention on Respondent's 
behalf that the original grant of the village of Manthithope was not 
a grant of an endowment in trust for the Mutt and the charities 
connected therewith, but a grant of property to the original grantee 
on which certain trusts were engrafted so as to impose on him an 
obligation to apply a portion of the income of the village to those 
trusts. We do not consider that this contention is tenable. The 
Sub-Judge discusses the evidence on the subject under the Ist Issue 
and decides that issue in plaintiff’s favour. But the 1st and 
2nd Respondent’s pleader draws our attention to Exhibits W, R, T, 
Q, 27, 31, 32, 14, 17, 28, 29, and 30, to Exhibits 15, 16, 18, 19, 20 
21, 25 and 26 and to the oral evidence of plaintiffs witmesser 1, 2, 
7, 10, and 4 and of defendant’s witnesses 2, 8, 8, 9, and 10. Exhibit 
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W is the original grant dated Andu 719 (1544) and purports to be 
a grant of the village of Manthithope made by Viswanatha Nayak’s 
Dewan Thiruvengada Nadha Naiker to Sankara Bharati Tamburan 
to be held and enjoyed free of assessment sø long as the sun and 
moon endure from generation to generation. It says that the 
grantee is “ thus to improve the Mutt, maintain the charity and be 
happy.” There is no allusion in the inscription to maintenance 
and the grant contemplates the improvement of the Mutt and the 
maintenance of the charity as its primary object. Stress is laid 
on the words “from generation to generation” and on Sankara 
Bharati instead of the Mutt being named as the grantee. Baot this 
is not conclusive. The subsequent usage of the institution and 
several other Exhibits in evidence are inconsistent with this con- 
tention and show that Sankara Bharati was probably named as the 
grantee because the Mutt was his Mutt. 


Exhibit R, is the Inam title deed dated lst February 1866. It 
was issued to the manager for the titne being of Sankara Bharati 
Tambiran Mutt by the Inam Commissioner on behalf of the 
Governor in Council. It confirms the village to the mayager and 
his successors tax-free to be held without inteference “ so long as the 
conditions of the grant are duly fulfilled.’ It is not possible to 
reconcile this document with the respondent’s contention. Exhibit B 
is the register of Inams prepared by the Inam Commissioner. In 
that it is recorded that the grant was made for the support of the 
Gosai Muttam at Manthithope and that the Muttam is well kept up. 
Exhibit C is the Inam statement putin by the: plaintiffs father and 
the grant is described in it as made by the former Government for 
the maintenance of the charities conducted in Sankara Bharati 
Tambiran’s Muttam. 


Exhibits T and Q are yadasts addressed by ‘T'absildars to 
Plaintiff's father which tend to show that the object of the grant 
was as found by the Subordinate Judge. They are dated respectively 
in 1872 and 1882. It is contented on behalf of the first defendant 
that they are not evidence against her. They are admissible however, 
as indicating the general consciousness as to the nature of the grant. 


Exhibit 27 is the Ayakat account of 1803 in which the village 
of Menthithope is entered as “ Suddamaniam Village belonging to 
Gosamiers.” ‘There is nothing co indicate that the object with 
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which it has prepared was to show the precise nature ‘of the grant 
and it is not safe to attach.weight to it. 


Aahibite 81 and 82 only show that it was customary for the 
chief of the Mutt fo» the time being to allot lands for the maimten- 
ance of his Junior sons when he has several sons and to his brothers 
and that this practice was followed in 1879 and 1877, Exhibit XIV 
under date May 1842 which is the grant relied on by Ist and 2nd 
defendants shows that prior to it there had been similar grants. 


Exhibit XXVIII is a Jamabundi account and gives no useful 
information. 


Exhibit XVII which was a grant for maintenance made in 1888 
describes the usage of the Mutt as regards such grants in the fol- 
lowing terms: “ As among the hereditary descendants of our 
adinan, be the number of brothers what it may in each generation, 
when the eldest of them who is the heir-apparent to the dignity 
comes to be the head of the Mutt it has been the practice with such 
eldest brother to allot to his younger brothers for their maintenance 
certain lands, maniyams, houses and grounds and such other pro- 
perties ag may be sufficient therefore and thus to separate them 
after obtaining from them written agreements for the same.” 


Exhibits XXIX and XXX are the Razinamahs in O. S. 881 of 
1861 and the written statement in O. S. 139 of 1860. They also 
show that maintenance grants were usually made and no partition 
was allowed. 


The other Exhibits to which Respondent’s pleader has drawn 
our attention are hypothecation bonds and mortgages executed by 
those to whom lands were granted for maintenance. ‘The effect of 
the oral evidence is sufficiently stated by the Subordinate Judge 
and it is unnecessary to recapitulate it. 


Neither the oral nor the documentary evidence proves the 
Respondent’s case that the village was originally granted as pyivate 
property and not as an endowment. The evidence taken as a 
whole points to the conclusion that the village was granted as an 
endowment for the Mutt and the charities connected therewith. 
Having regard to the usage of the institution, ethe specific trusts 
are (1) the up-keep of the Mutt (2) the distribution of Sadavarties 
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to Gosayi pilgrims (3) the performance of puja in Sankara Bharati 
Swami Kovil (4) the maintenance of watershed at Ellantope and 
(5) the support of the descendants of the grantee. : 


The evidence does not show that at each generation the village 
was divided subject to the obligation of contributing to the cost 
of maintaining the charities or that any portion of the village was 
specially set apart as trust property and the rest as partible 
property, as would ordinarily be the case, if the villages were granted 
for the personal benefit of the grantee and his heirs, subject to the 
fulfilment of certain trusts annexed to the grant. The conclusion 
to which we come is that the village was granted as an endowment 
for the Mutt and the charities connected with it und that what 
might remain after the due execution of those trusts was intended 
to be applied to the maintenance of the grantee or his descendants. 
1t has no doubt been usual from before 1840, for the head of the 
Mutt for the time being to make provision for his brother or 
Junior sons, but such grants would be valid only if they were real 
‘maintenance grants. The Subordinate Judge considers that only 
money payments should have been made and that no lands ought 
to have been allotted. We do not concur in this opinion. , Whether 
maintenance is provided by an assignment of land or paid in cash 
from time to time, there is no difference in, principle, provided that 
the allotment is purely by way of providing maintenance. That 
which vitiates the allotment is its character as an absolute grant 
and the grant is bad to that extent. The first defendant being 
by marriage part of the family of a descendant of the grantee 
the grant should be declared to be valid during her lifg and liable 
to revert to the representative of the Muttam or her death. The 
decree of the Subordinate Judge must therefore be set aside go 
far as it declares that the plaintiff is entitled to rent and a decree 
be passed declaring him entitled to hold the lands on and after 
the demise of the first defendant. Hach party will bear his or her 
own costs. 
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PRIVY COUNCIL.* 


Pregent:— Lords Hobhouse, Macnaghten, and Morris and Sir 
Richard Couch. 


Cherukunneth Menakel Nilakandhen Namboodiripad (1st Pif.) v. 
Vengunat Swaroopathil P. R. Varma Valia Nambidi and others. 
(Defendants). 

Trust Compromise—Usage—Ite binding character, 

When the predecessors of the parties had on two previous occasions in 1845 and 
1874 entered into a compromise as to certain disputes between them with regard to 
tha trastepship of a temple and that compromise was acted upon for a series of 
years, their Lordships held that the compromise was binding upon the parties and 
, their successors and could not now be questioned upon any theory of the extent of the 
right of either party in the abstract. The usage which had existed so long was the 
,ı best exponent of their rights which was twice acquiesced in by the plaintiff's ances- 
tors in legal proceedings in which opportunity was afforded of a difinite decision as 
to the rights of the respective families, 

This was an appeal against the judgment and decree of the 
High Court of Judicature at Madras dated the 28th November 
1890. The facts of the case will appear sufficiently from the follow- 
ing judgment of their Lordships which was delivered by Lord 
Morris. » 


The appellants are the plaintiffs in a suit which was dis. 
missed by the Subordinate Judge of South Malabar on the 10th 
December 1888 and was again dismissed on appeal by the High 
Court of Madras on the 28th Nevember 1890. The appellants 
sought for a declaration that they as Urallers were entitled to 
tke exclusive management of the affairs of the Temple of Kachan- 
kurissi, and that the respondents had no right over, or right 
of management in, the said Temple, an ancient Hindu Temple 
of such antiquity that nothing is known as to its foundation or 
original constitution. ‘The respondents are the representatives of 
the original rulers of the district in which the Temple is situated, 
who so continued till the British sovereignty was established over 
the country in the year 1792. The family of the appellants 
appear to have always held the office of Urallers or Managers of 
the temple, while the Nambidi possessed certain sovereign rights of 
superintending the Temple, called Melkotma rights. As long since 
as thé year 1845 disputes arose between the ancéstors of the appel- 
—_———--e—rr rrr eG. 


* 20th July 1894, i 
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lants and respondents, and a suit was commenced as to the manage- 
ment of the Temple, which was settled by a Karar on the 16th August 
1845 ; and in accordance therewith the parties two days afterwards 
filed a Razi withdrawing the suit. The Karay provides that the 
affairs of the Temple were to be managed and that the ceremonies 
were to be performed jointly “just as they were hitherto” and for 
a period of 30 years afterwards, namely until 1874, that arrange- 
ment was carried out. In 1874 fresh disputes sprang up be- 
tween the Urallers and the Nambidi, and led to a suit in which 
the Urallers sought to recover certain lands belonging to the 
Temple from a tenant who held under a demise granted by the 
Samudayam appointed by the Urallers and the Nambidi according 
to the agreement contained in the Karar of 1645. This suit was 
compromised, and ina Razi of the 21st November 1874, terms 
were set out, which again determined that there should be a joint 
management of the affairs of the Temple by the Urallers and the 
Nambidi. This Razi was acted upon until the date of the present 
suit, the Urallers and the Nambidi Jointly appointing a Samudayam 
and a Puttawalt, and joining in suits to recover temple lands and 
in applications to execute decrees. 


Their Lordships are of opinion that the state of things which 


` 


has admittedly continued since 1845, and which was probably the l 


state existing before that time and since the establishment of British 
` Sovereignty, cannot now be questioned, and that thé compromise of 
their rights entered in 1845 and 1874 by the Urallers and Nambidi 
is binding upon them and their successors, and cannot be now 
reopened upon any theory of the extent of the Melkotma right 
in the abstract. The usage which has existed for so long a period 
is the best exponent of the M elkoima right vested in the respond- 
ents, a right twice acquiesced in by the appellants or their pre- 
decessors in legal proceedings in which the opportunity was afforded 
of a definite decision as to the rights of the respective families, 
Their Lordships will therefore humbly advise her Majesty that 
' the jldgment of the High Court ought to be affirmed and the 
appeal dismissed. The appellants must pay the costs of the 


appeal. 


& - eee — m 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Pr&ent :—Mr, Justice Muthuswami Aiyar. 
Jambuvien Sues A . Appellant (Plaintif).* 


Venkatarayar ae . Respondent (Defendant). 
Civil Procedure Code, Act XIV. of 1882, S 860. 
A Oourt “other than the District Oqurt invested with insolvency jurisdiction 


under S. 360 of the Code of Civil Procedure may entertain an application under Venkate « 


8. 844 by any person who has been arrested or imprisoned or against whose pro- 
perty any order of attachment has been made whether in execution of a decree for 
money passed by that court or a decree passed by an appellate court in confirma- 
tion, reversal or modification of the deoree of that court. 

Appeal against the order of the Subordinate Judge of Tanjore 
dated the 2lst May 1891, passed on miscellaneous insolvency 


petition No. 2 of 1890. 


The facts of the case appear sufficiently from the following 
judgment of the High Court. 


P. S. Sivaswami Atyar for the appellant. 
M.*O. Parthasaradht Atyangar for the respondent. 


JUDGMENT :—It is urged in support of this appeal that the 
jurisdiction of the Subordinate Judge in insolvency matters is 
limited to decrees actually passed by himself and does not extend 
to decrees passed on appeal from his decrees by the appellate court 
although the suits in which they are passed are cognizable by him. 
In support of this contention reliance is placed on the wording of 
S. 860 of the Code of Civil Procedure. ‘That section is in these 
terms :—‘‘ The Local Government may by notification in the official 
Gazette invest any court other than a District Court with the 
powers conferred on District Courts by Ss. 344 to 859 of the Code of 
Civil Procedure and the District Judge may transfer to any court 
situated in his District and so invested any case instituted under 
S. 844. A court so invested may entertain an applicationsunder 
S. 844 by any person who has been arrested or imprisoned or 
against whose property any order of attachment has been made in 
execution of a decree for money passed by that court.” The argu- 
‘ment is that the words’ ‘ passed by that court’ dre words of limita- 


* O, M, A. No. 42 of 1893. ü , 6th August 1894. 
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v. 


Jambur n 
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tion and do not include decrees under execution, if they are passed 


by the appellate court in appeal. 


By S. 844 plenary jurisdiction is conferred on District Courts 
subject to the condition precedent that the judgment-debtor is 
arrested or imprisoned in execution of a decree for money or that 
an order of attachment is made in execution of such decree. By 
the first clause of S. 360, power is reserved to the Local Govern- 
ment to confer on any court other than a District Court the powers 
conferred on District Courts by Ss. 844 to 859. These two sections, 
if nothing more appeared, would disclose an intention to enable the 
Local Government to confer co-ordinate jurisdiction. As courts 
other than District Courts may have limited pecuniary jurisdiction 
over suits, the words “in any decree passed by that court” are 
inserted. The occasion when the jurisdiction arises is arrest or 
imprisonment or attachment in execution of a money decree. The 
reasonable construction is that the words “decree for money 
passed by that court mean decrees passed by that court in suits 
which are cognizable by it or decrees passed in appeal in confirma- 
tion, reversal or modification of those decrees. For purposes of 
execution, the decree passed by an appellate court is on the same 
footing with the decrees passed by the original court itself. When- 
ever there is an appeal, the final decree capable of execution is the 
decree passed by the appellate court, whether it confirms, modifies 
or reverses the original decree. And if the appellant’s contentions 
were to prevail, all decrees from which appeals are preferred would 
cease to be decrees passed by the original court for purposes of 
execution. There would also be this anomaly. A Subordinate 
Judge would have insolvency jurisdiction over one defendant who 
did not prefer an appeal and have no insolvency jurisdiction over 
another defendant in the same suit who preferred an appeal from 
his decree. At the last hearing when this court directed the District 
Court to return the appeal preferred to it for presentation to the 
High (ourt, this objection was not taken. 1 dismiss this appeal 
with costs on the ground that the construction which ought to be 
placed on a statute should be such as fairly and reasonably executes 
the intention of the legislature where that intention is plain. 


e 
° a Sau er won 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Prestnt:—Mr. Justice Muthusamy Aiyar and Mr. Justice 
Shephard. 


Sri Balusu Gurulingaswamy ... ... Appellant (Plaintif). * 
v. 
Sri Balusu Rama-Lakshmamma ) Respondents (Ist and 2nd Defen- 
and another. , danta). 


Hindu Law—Snit by remote reversioner to set aside an adoption by the widow, 
Collusion of prior reversioners—Congent to adoption Estoppel—Adoption of an only 
Bon. b 


One who is not the nearest reversioner on the death of a Hindu widow is entit* 
led to sue for a declaration that an adoption made by her is invalid where the nearer 
reversioners are in collusion with the widow, or have concurred in the adoption, or 
refnsed to institute proceedings to set it aside, or precluded themselves from suing. 


Held further that the mere consent of the plaintiff reversioner cannot estop him 
from seeking n declaration that it is invalid. 


Held also that under the Hindu Law and on the principle of stare decisis on 
adoption of an only son is not invalid. 


Per Muthuswamt Iyer J. Obiter. A Hindu widow may give an only son in 
adoption without special autherity from her husband Narayanasami v, Kuppusam, 
T. L. R, 11 UL, 43 and 489 followed. 


l Appeal against the Decree of the District Court of Godavari in 
Original Suit No. 19 of 1892. 


J. G. Smith, for appellant. 


The Advocate-General (J. H. S. Branson) and H. Raghavendra 
Row for respondent. 

Muthusami Aiyar, J—There are two proprietary Estates called 
Kapiléswarapuram and Késanakuru in the District of Godavari. 
heir last male owner was one Buchi Sarvarayudu. He died 
without male issue leaving him surviving a widow named Rama- 
Lakshmamma. On the 10th November 1888 she adopted the 2nd 
defendant, Pattabhiramayya and this suit was brought to have 
it declared that his adoption is invalid and inoperative. 


1t is not alleged in the plaint that Buchi Sarvarayudu afitho- 
. rized Rama-Lakshmamma to adopt and itis the case of both parties 
that the adoption was made under the sanction or with the consent 
of his sapindas or gnatis. The plaint alleged that their consent 
was given under corrupt inducement. It is an undisputed fac} that 





« A. 8. No, 17 of 1894. 30th September 1894, 


° = r 


238 ° THE MADRAS LAW JOURNAL REPORTS, [von Ay. 


the 2nd defendant was the only son of his father and he was given 
in adoption by his mother after the death of his father, On this 
point the plaintiffs case was that a Hindu widow in Southern 
India is incompetent to give as well as tale a son in adoption 
without express authority from her husband. It was contended 
for the defence that no such authority was needed to validate the 
gift in adoption and that 2nd defendani’s father had also given 
such authority prior to hisdeatl. The adoption was itnpeached by 
the plaintiff on three grounds :— 


I. The sanction or the consent of Sapindas was tot given 


bona fide. 
II. The adopted was an only son, and 


III. A widow was incompetent to give away her only son save 
under express authority from her husband. 


The plaint admits that plaintiff is one of the Sapindas of 
Sarvarayudu who consented to or concurred in the adoption and 
the pedigree filed in the case shows that defendants 8, 5 and 7 
whose names were struck oul by the judge on the ground that they 
were not necessary parties to the suit are nearer in sapinda relation- 
ship than plaintiff. 

Two preliminary objections were taken to the suit, viz. 


I. That as a remote reversioner the plaintiff-conld not main- 
tain the suit and 


II. That by his concurrence in the adoption when it was made 
he was estopped from impeaching its validity. 


These form the subject of the lst and 2nd issues and the 
averments in regard to the invalidity of the adoption form the 
subject of the 3rd issue. 

* x Xe * * * * * *& 4 

Passing on to the 1st issue, there can be no doubt that it must 
be decided in appellant’s favor. The general rule is no doubt that 
a sult of this nature should be brought by the presumptive rever- 
sionary heir, but it is a recognized exception to that rule that a 
more distant reversioner can maintain the suit, if he can show 
that those reversioners who are nearer to the deceased in the 
line of sucgession are either in collusion with the widow, or have 
precluded themselves from interfering, or refused without sufficient 
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cause to institute proceedings, or concurred in the act alleged to be 
wrongful, The law is enunciated to that effect by the Privy 
Council R Rant Ananda Koer v. The Oourt of Wards, L. R, 8 L.A, 
22 and 23. There ds proof in the case before us that defendants 
S and 5 who are nearer than plaintiff sanctioned or concurred in 
the adoption and 7th defendent who is also a reversioner withdrew 
the suit he had instituted to set aside this adoption. In passing, I 
may also observe that the judgeeis in error in striking ont the 
names of nearer reversioners. They are legitimate parties to the 
suit and their Lordships of the Privy Council observe to that effect 
in the case cited above. 


As regards the 2nd preliminary question, the decision must bo 
in plaintiffs favor. No estoppel can arise from ignorance of law 
which both parties must be presumed to know. The adoption took 
place in 1888 whilst this suit was brought in 1892. There are not 
in this case equitable considerations consequent on the growth of a 
new family or rights of property under an invalid adoption con- 
curred in for a considerable interval of time. It must also be 
remembered that according to true Hindu theory, adoption is both 
a religios and asecular act and estoppel cannot take the place of a 
- religious act on which rests the conventional Hindu belief that a 
valid adoption generates filial relation and religious competency to 
make funeral and annual offerings with efficacy. 


=. 


* * * * * + * * * * 


Another contention with reference to the third issue is that a 
woman 18-not competent to give away an only son in adoption 
without express authority from her husband. The judge observes 
that in fact the 2nd defendant’s mother who gave him in adoption 
had her husband’s authority. There isthe plaintiffs own admis- 
sion to that effect in E 5 and 6 and there is also the evidence of 
the 2nd defendant’s maternal uncle. Again, the question whether 
such authority is necessary to validate the gift in adoption in South- 
ern India arose in Narayanasami v. Kuppusami, I. L. R, 9 M, 44. 
It was held in that case that a widow’s power to give a son in 
adoption is co-extensive with that of her husband and that no 
special authority is needed from him. The Smriéts and commen- 
taries which bear on the subject are cited in that decisipn and it is 
shown that the conclusion arrived at py the author of Dattaka 


` 
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Chandrika is, that in the absence of express prohibition from the 
husband, the widow has the same power to give that he has. 
‘ r 


This brings under our consideration the substantial question 
in this suit, viz. whether an only son can be given in adcption. 


There are several Smritis which forbid such adoption. They 
are cited in the leading case on the subject, viz. Chinna Gounden v. 
Kumara Gouuden, I. M. H. C. R, 54. Several of them state the 
reason of the prohibition is the desire to prevent the extinction of 
the natnral family or the failure of funeral offerings to the deceased 
members of that family. The texts are also referred to in ‘Naraina- 
sami v. Kuppusami where the question arose but was not pressed 
on the court. In 1862, the questiou was first considered by the High 
Court in Chinna Goundan v. Kumara Goundan, It was “decided 
in that case that if an only son were adopted, the adoption would 
be valid: the ground of decision being that the Smritis which 
forbid it were only directory and not imperative, and that though 
the adoption was a sinful act, it was not invalid if it took place. 
In that case, prior decisions reaching back to the early part of this 
century are relied on in support of the decision. The opinions of 
Sir Thomas Strange and Jagannatha are mentioned. I may refer 
to the opinion of Viswanåth Narfyana Mandlik on the subject.’ 
It appears further from I. L. R,9 M, 44 that the decision in 1862, 
wes followed in Regular Appeal No. 70 of 1882. In 1886, the 
appellant’s pleader did not press the point that such adoption was 
invalid in view of the course of decisions in the presidency. No 
case is cited in which such adoption was held in Southern India 
to be illegal. In this state of the authorities, I do not think that 
the question is res inteyra and I am of opinion that the judge was 
right in following the course of decisions in this Presidency for 
the reason stated by him. The result is I would dismiss the appeal 


. 


with costs. 


Shephard, J.—T his is an appeal against the decree of the 
District Judge dismissing the suit brought by the plaintiff for a 
declaration of the invalidity of the adoption of the defendant Pat- 
tabhiramayya by the defendant R&amalakshmamma, who is the 
childless widow of the last holder of certain estates in which the 
plaintiff claims a reversionary interest. Although the judgment 
against the plaintiff is pyofessedly based on the judge’s opinion 
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with regard to the question raised by the issue, he expressed an 
opinion adverse to the plaintiff on the first issue and arguments 
were addressed tous with’ regard to that issue as well as the 
second. The opinign expressed by the judge is that the plaintiff 
not being the nearest reversioner cannot maintain the suit without 
showing collusion on the part of the intermediate reversioners. If 
it ig meant that refusal on the part of those persons to question the 
adoption isnot sufficient to justify the plaintiff in suing, I think 
that the judge is wrong, for itis clear that under those circustances 
and without proof of fraud a reversioner in the plamtiffs position 
may maintain’a suit to protect his reversionary rights. The plaint 
makes the necessary allegations and there is evidence to support 
them. 
* * x * * * x x * # 

On the second issue raising the question of estoppel, I think it 
is sufficient to say that in my opinion no estoppel arises as against 
the plaintif by reason of the mere fact that he concurred in an 
adoption which was supposed by all parties concerned to be legal 
and valid. 


The substantial question in the appeal is whether the adoption 
. of an only son is valid according to Hindu Law. 


As long ago as [862 this question was held by this Court to be 
concluded by authority— I M. H. C, 58. Since then the questign 
has been raised again three times and received the same answer 
(I. L. R, 11 M, 489 and ibid 46). The authority referred to in- 
cludes the opinion of Sir Thomas Strange and “‘olebrooke and 
decisions m 1801 and 1817. It is not shown that the current of 
authority is broken by any single decision in this Presidency to 
the contrary. 


It is pointed out to us that some doubt seems to have been enter- 
tained by the learned judges who took part in the decision of 1884 
The circumstance may perhaps be accounted for by the fact that 
the Chief Justice had previously when a member of the Allahabad 
Court expressed an opinion adverse to that entertained by this 
court. (See I. L. R, 2 A, 169). The fact remains that the 
current of authority is for this Presidency unbroken. The present 
question is by no means the only question of Hindu Law op which 
the High Courts have maintained diffeyent views. On questions 


Queen 
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yathan. 
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of this class it appears to me pre-eminently desirable not to disturb 
well settled rules of law. I would therefore decline to treat the 
question as an open one and would dismiss the appeal with costs. 
The point taken with regard to the Pleader’s fpe was dealt with at 
the hearing. I would decline to interfere with the judge’s discre- 
tion. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Sir Arthur J. H. Collins Kt., Chief Justice and 
Mr. Justice Parker. a 


Queen Empress.* 





Uv. 
Para Palayathan. 

Abkari Act (Madras) Act T of 1886, 8. 43—Bail-boud—Enforcement of penalty— 
Oriminal Procedure Code, 8. 514—Discretion of Magistrate. 

When, on default of appearance of a person bailed to appear before an Abkari 
Inspector, he is of opinion that the penalty mentioned in the bail bond should be 
enforced and forwards the bond under §. 48 of the Abkari Act to the Magistrate 
having jurisdiction to try the offence of which the person bailed was accused, the 
Magistrate is not to be regarded as a mere executing officer but has the same disore- 
tion which he would have, if a defaulter had failed to appear before hi» own court. 

Case referred for the orders of the High Court, under 8, 488 . 
of the Criminal Procedure Code by the District Magistrate of Ching- 


loput 1 in his letter dated 28rd May 1594. 
The facts of the case appear sufficiently Fon the following 


judgment of the High Court. 


The Public Prosecutor (Æ. B. Powell) for the Crown. 
The surety was not represented. 


J UDGMENT:—Section 43, Madras Act I of 1886, provides 
that when by reason of default of appearance of a person bailed to 
appear before an Abkari Inspector such officer is of opinion that 
proceedings should be had to compel payment of the penalty men- 
tioned in the bond, he shall forward the bond to the Magistrate 
havin jurisdiction to try the offence of which the person bailed was 
accused, and the Magistrate shall proceed to compel payment of 
the penalty in the manner provided by the Criminal Procedure 
Code for the recovery of penalties in the lke cases of default of 
appeaxance by @ person bailed to appear before his own court. 


* Cri. Rev. Cage No. 272 of1894. 28th August 1894, 
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The procedure which the Magistrate has to follow is laid down 
in S. 514, Criminal Procedure Code. The question is whether the 
language of S. 48 of the Madras Abkari Act makes the Magistrate 
a mere executing efficer and takes away from him the discretion 
which he would he at liberty to exercise if the defaulter had failed 
to appear- before his own court. If the Magistrate is merely an 
executing officer, the provisions of S. 514, Criminal Procednre Code, 
enabling him to call upon the defaulter to show cause why the 
penalty should not be enforced, wonld become inapplicable; and 
the appgal to the District Magistrate given by S. 515, Criminal 
Procedure Code would also be taken away, since there can be no 
ground for appeal or revision if the inferior Magistrate could not 
exercise any discretion but was bound by law to pass one order only. 


The legislature has not provided for any revision of the orders 
of the Abkari Inspector who is not bound even to call upon the 
defaulter to show why the penalty should not be enforced. 


If, therefore, the Magistrate has no such power, the amounts 
fixed by the Station-House officer under 8. 40, Cl, 2 of the Abkari 
Act, would become final, since no power is given to the Abkari 
Inspector to reduce the penalty. 


We are of opinion that the legislature could not have intended 
such a result and that the intention was to make all the provisions 
of S. 514, Criminal Procedure Code, applicable to a Magistrate en- 
forcing a penalty on the application of an Abkari Inspector under 
S. 43, Madras Act I of 1886. From the fact that the Inspector is 
directed to send the bond tothe Magistrate “ having jurisdiction 
to iry” the offence of which the person bailed is accused, the 
intention of the legislature would appear to have been that the 
Magistrate should proceed in the same manner and with the same 
powers as if the default had been made by a person bailed to appear 
before his own court. This inference is strengthened by the fact 
that where the legislature intended as in S. 516, Criminal Procedure 
Code, that the Magistrate should have no discretion but should 
merely execute the orders of superior authority, the direction to 
levy the amount may be addressed to. “ any” Magistrate. Nor can 
we suppose that the legislature intended to make the orders of the 
Station-House officers and the Abkari Inspectogs final and to take 
away by implication the liberty to appeal under S. 315, Criminal 
Procedure Code, : 


Gopal Reddi 
v. 
Chinna Reddi. 


e 
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For these reasons, we are of opinion that the view taken by 
the Second Class Magistrate as to his legal powers was correct. 


IN THE HIGH COURT OF JUDICATURE-AT MADRAS. 


Present :—Mr. Justice Shephard and M. Justice Davies. 
(Appo nia and Respondent* in 8, A. 


Gopal Reddi ni Nos. 890 and 1670 of 1893, respec- 
C tively (Plaintif’) 
v r 


. . Respondents and Appellants in 8. A. 
Chinna Reddi, Arunachella ) Nos. 390 and 1670 of 189 respec- 


Pillai. . tively (Ist and 8rd Defendants). 


Self-defence—Upper mparian proprietor—Extraordinary Casualty—Jower riparian 
proprietor. 

An upper riparian proprietor in order to prevent damage to his lands by perio- 
dical foods and to keop the water to the proper channel raised the bund along the 
bank of the stream and fortified it with stone, and in consequonce the lands of a 
lower riparian proprietor wereinundated. It was found as a fact that previous to 
the raising of the bund, the stream did not flow ina defiaite channel through the 
upper proprietor’s lands, but merely spread itself over and inundated them, 


Held that if it was not reasonably practicable for the uppər proprietor to defend 
his lands from inundation by other means which would have prevented damage to 


‘the lower proprietor, the upper proprietor would not be guilty pf any actionable 


gape, Shephard, J., doubting whether any wrong would be committed, oven if such 
other means of preventing damage to his own lands were open to the upper 


proprietor. 


Second appeal against the decree of the District Court of North 
Arcot in appeal suit No. 172 of 1890, modifying the “decree of 
the court of the District Munsif of Vellore in Original Suit No. 151 
of 1889. 


The facts of the case appear sufficiently from the following 
order of the High Court. ; 

R. Sadagopachariar vakil for the appellant. 

T, V. Seshagiri Atyar vakil for the respondents. 


Order :—Shephard, J.,—The plaintiff and the defendants are 
riparian proprietors, the former occupying lands lower down the 
streane thaw those occupied by the defendants. The-stream is a 


S. A. Nos. 89Q and 1670 of*93, 7th March 18894, 
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jangle stream, not used for irrigation purposes and apt at times 
to rise suddenly and flood the lands through which it flows, In 
order to protect their lands against flooding and to keep the water 
to its proper chanyel the defendants raised the bund along the 
bank of the stream and fortified it with stone. This is tho act com- 
plained of by tho plaintiff as wrongful, it being charged that 
the plaintiff's lands were in consequence inundated and sustained 
damage. The complaint is that the bunds have been raised abovo 
the height at which they stood before, for it is found or admittod 
that it hgs been long the practice to have some sort of bunds. It 
is not suggested that the the act complained of was done other- 
wise than with the object of protecting tho defendants’ lands. On 
tho contrary the District Judge finds as I understand, that in tho 
absence of a bund the defendants’ lands will become uncultiva- 
ble; and it is for that reason, coupled with the fact that tho 
plaintiff can by also raising a bund and clearing out the channel 
protect his own lands, that the District judge refused the injanc- 
tion which the District Munsif has granted. 


The questioun is whether, under these circumstances, any action- 
able wrong has been committed by the defendants. 


The only case cited in argument wus Neild v. London and 
Northwestern Railway Company, L. R., 10 ix.,«t. In that case the 


facts of which are certainly distinguishable from the presem 


Bramwell, B., observes that in the case of a natural watorcourse, it 
may be that the riparian owner is entitled to protect himself against 
extraordinary floods by keeping off extraordinary water.” 


In a laicr case Whatby v. Lancashire aud Yorkshire Railway 
Company, L. R. 13 Q. B. D., 181, Brett Af, R., citing the abovo 
case and ÑR. v. Pag gham Com nissioners, 8 B & O., 855, says “Thero 
are two cases which have been decided; an extraordinary danger 
threatens you; you havearight to defend yourself again st it, 
before it has occurred to you. To protect yourself, and only for 
the purpose of protecting yourself, you prevent the dangers from 
happening to you, but the danger is so far common that the neces- 
sary consequence of its being prevented from happening to you is 
that it will happen to your neighbour. In so acting in defence of 
yourself or of your property, you have done nothing eby any act 
intended to injure your neighbour and you are not answerable, 


2 
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because the danger which has been diverted from you has done 


mischief to somebody else.” ü 


The extraordinary danger in R. v. Pagham was the inroad of 
the sea brought about, one may presume, by peculiar conditions -of 
tide, wind, and the like. I fail to understand why the periodical 
rising of a stream, consequent on the fall of rain, should any the 
less be considered an extraordinary danger. The case seems to me 
precisely that stated in the Digest XXXIX. 


There is a great distinction between protecting onese from an 
apprehended danger and getting rid of the consequences of an injury 
which has actually occurred. The distinction was clearly marked 
in Whatby’s case whi re it was held that the defendants were liable 
because, a misfortune having happened, they had transferred it 
from their own lands to thé of the plaintiff. 


It is quite another matter to hold that landowners are not at 
liberty to improve their land by keeping a stream within bounds. 
Where an act of mere prevention is complained of, I think it must 
be shown that the defendant has in fact diverted the stream from 
its natural course. Here, as I understand: the facts, the stream 
when in flood, took no definite course but simply spread itself over: 
the defendants’ lands and so did not come in its fnll volume to the 

_pluintiff’s lands. What the defondants have cndaavonred to do is 
to confine the flood water to the ordinary channel, and it is open to 
the plaintiff tò adopt the same measures of defence. Instead of so 
doing, the plaintiff in effect demands that the defendants’ lands 
shall for ever continue to remain subject to periodical “inundation 
and therefore less fit for cultivation than they might otherwise 
be. At present it is true that the plaintiff has only succeeded in 
getting damages, but if the judgment is right and the defondants, 
notwithstanding it, persist in maintaining their bunds, there can be 
no reason why the demand for an injunction shonld not on some 
other occasion be granted. 


In the view which I take of tho facts as found, the plaintiff has 
not succeeded in proving any actionable wrong to have ‘been com- 
mitted by the defendants, but if Davies, J., thinks otherwise, I have 
no objectiop to asking the Judge to find “ whether the stream when 
flood was previously to th raising of the bunds complained of, used 
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to take its course as such over the defendants’ lands, ‘or to spread 


itself over and inundate the said lands.” 
e 


Davies, J.,.—I think the Judge’s finding on the alternative ` 


question last put by Aly. Justice Shephard is clear, namely, that the 
flood water spread itself over and inundated the defendants’ lands, 
not that théy diverted the natural course of the stream. I wonld 
not propose to send that issue down. 


The issue that 1 would propose is ‘‘ could the defendants have 
protected their property by any other means than those they 
adopted by which other means no damage would have beon done to 
the plaintiffs’ land.” In the case ofu sudden and extraordinary 
casualty’ such as the flood in Nteld v. London and Northwestern 
Railway Company, the principle “ seems to me ono of sauve qui 
peut.” In cases where the casualty is of common recurrence and 
expected, as in this case it is found to have been, I think defend- 
ants, if it was reasonably possible, should have adopted protection 
works that would not have hurt their neighbour. If no other 
measures than they did adopt were reasonably practicable, then 
they were justified onthe ground that the damage caused was 
inevitable. Hence the issue I propose. 


Shephard, J., again :—As I read the judgment of the District 
Judge, the only way in which the defendants could protect their 


lands was by raising the bund and it seems obvious that the other 


mode which may be suggested, viz., that of clearing out the chan- 
nel, caunot therefore serve as more than a temporary expedient. 
However as there may be doubt, I have no objection to the sug- 
gested issue, ouly I must add this, that I am not convinced that the 
defendants would be liable, even if some other equally efficacious 
expedient might have been adopted by them without any evil con- 
consequences to the plaintiff. The exact issue should be “ whether 
it was reasonably practicable for the defendants to defend their 
lands from inundation by any means other than those adopted 
which would not have caused damage to the plaintif.” 
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IN THE HIG COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justico Muthuswami Aiyar and My Justice 


Best. 
R. G. Orr aud 2 others —.. .. Appellants (Plamdifs).* 
Raman Chetty and 3 others .. Respondents (Defendants). 


Customary right—Ensement—Diversioh by Upper proprietor—nnreasonabloness of 
Re @ Orr  oustom—Natural stroam—Biparian rights—Extraordinary user. 


Ve 
Raman Chetty A natural stream in the Sivagunga Zemindari fed a number of tanks through 


supply channels one of which supplied tho defendants,’ villages and another, a village 
lower down the stream. The plaintiff, the lessees of the Zemindari sucd for the 
removal of a dam put up by the defondants across tho stream to divort their water 
into their supply channel diminishing thereby the water available for the tank T, 
Teld (1) that in the absence of an easement or customary right to the contrary, the 
defendants would not have the right to put up tho dam so as to diminish the supply 
available to tho plaintiffs Swindon Water Works Co., v. Wilts and Berks Oanal Nayi- 
gation Oo. L. R, 7 H. L., 607 followed; (2) that such a right of the nature of an 
easement could be acquired by custom and the defendants in the case had so acquir- 
ed it; (3) that such œ custom cannot be deemed io be unreasonable and (4) shat 
the defendants as leasees of ono of tho villages of the Zemindary were not incapable 
of acquiring such rights as against the plaintiffs as the subsequent legsoes of the 
Zemindari, 
Per cur. A natural stream ig ono which has a natural source and flows in a 

natural channel, 


~ Second Appeal against the decree of the Subotdinate Judge’s 
Court of Madura (West) in Appeal Suit No. 887 of 1891 reversing 
tho decrco of the Court of tho District Munsif of Sivaganga in 
o Original Suit No. 15 of 1890. 


Tho facts of the case appear sufficiently from the following 
order of tho High Court. 


Kenworthy Brown, and ©. R. Thirwenkatachariar for V. 
Bashyam Aiyangar, for the appollants, 


S. Subramaniem fur the respondents. 


ORDEB :—Appellants aro tho lessees of the zomindary of 
Sivagangsa in the District of Madura and Respondents are the prior 
lessees of a village in that zemindary called Surakudi. There is 
a river called Palar which rises in the Karandamalai hills in the 
$$ aS eee ee 


° ® 
*§. A. No. 1471 of 1892, n 4th May 1804, 
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District and runs first through a number of Government villages 


and feeds the tanks situated therein. It then enters the zemindary 
and, after feeding a number of tanks through supply channels, 
empties itself into the tank of the Tirnpatore village. 


Appellants reprosent the villages which depend for their 
irrigation on the Tirupatoro tank and Respondents represent the 
Surakudi village. In November 1888, Respondents put up a sand 
dam across the river, 94 yards in length, one yard in width, and 

¢ yard in height at the spot E in the plan, and thereby directed 
all the Water flowing down the river Palar into their supply chan- 
nel C diminishing thereby the quantity which would otherwise bo 
available for the Tirapatore tank. Hence this litigation. 


The Appellants’ case is that Respondents have no right to put 
up a sand dam across the river, that they are entitled to take into 
their channel C only so much water as naturally flows into it from 
the river, and that there isa masonry calingula at the head of 
the channel C to regulate the supply from the river. Appellants 
prayed in their plaint that respondents might be directed to remove 
the sand dam at their own cost, and further to pay to plaintiffs 
Rs. 1,148 with interest thereon as compensation for the loss sustained 
by them in Fasli 1298 and subsequent mesne profits, 


For Respondents it is contended (1) that they havo a right to 
put up the sand dam in question and that such right is their natural 
right. They urge further (2) that it is customary for owners of 
channels supplied by the river Palar and other rivers in the district 
to put up*dams whenever the rivers run low and to direct their 
waters into their channels, (8) that otherwise, no water will flow 
into those channels (4) that they used to put up such dams across 
the river Palar for more than 20 years and divert the water into 
their channel; (5) that the dimensions of the dam are not correctly 
stated in the plaint and (6) that appellants have sustained no 
damage as alleged. 


Six issues were tried in this case, the first three as to the right 
to put up'tho dam at E in the plan and to divert the river water 
into the channel C, the 4th relating to the dimensions of the dam 
and the 5th and 6th referring to the damages alleged to have been 
sustained by appellants, s 
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The District Munsif -considered that as lower riparian owners, 
Appellants hud the natural right to the flow of the stream from the 
Palar into the Tuupatore tank without diminution aad Mat Res- 
pondents had no right by custom or preseription to throw a dam 
at Ki and divert the water into the channel C “when the river was 
low. He found that the damages sustained by Appellants amounted 
to Rs. 150 and accordingly decreed payment of that amount by 
Respondents. He also directed Respondents to remove the dam. 


Respondents appealed from this decision. On appeal the subor- 
dinate Judge came to the conclusion that by custom and uger as of 
right for morc than 20 years, respondents had acquired a right to 
pat upa dam of the kind mentioned in the plaint, and reversing 
the decree of the District Munsif, dismissed Appellants’ suit with 
costs. 


From this decree Appellants (Plaintiffs) have preferred this 
second appeal. 


The first objection taken to the decree of the Lower Appellate 
court is that the subordinate judge has virtually resettled the issues- 
and has omitted to come to a finding on the first issue. That issue 
raises the question whether the river Palar empties itself into the 
‘Tirupatore tank and whether plaintiffs have a right to the uninter- ` 
rupted flow of the water of the said river into their tank. Referr- 

~isto the undisputed fact that the river falls into’ the Tirupatore 
tank and flows over lands in Tirupatore and to the rule of law as 
to the natural right of a lower riparian owner, the Distriot Munsif 
determined the issue in the affirmative. In noting the points for 
determination on appeal in paragraph 5 of his judgment, the sub- 
ordinate judge did not allude to the natural right of riparian 
owners. He evidently presumed that the river is a natural stream 
and that the decision must depend mainly on the customary and 
prescriptive right setup by Respondents, There is sufficient ground 
for the presumption. The plaint- does not describe the stream as 
being eu artificial watercourse. A natural stream is one which has 
a natural source and flows in a natural channel; such is the case of 
the Palar. It has its source in a hill and flows down in a defined 
natural channel, till it falls into the Tirupatore tauk. There is no 
suggestion in tho plaint that any person had anything to do either 


with the creation of the supply of waler at its source or with its 
e 
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flow in a defined channel; on the other hand, there is an admission 
in the plaint that respondents are entitled to so much of the river 
water as'may naturally flow into their supply channel ©. In Miner 
v. Gilmore, I2 Moo,.P. C., 11, Lord Kingsdown has explained the 
law on this point in these terms :—“ By the general law applicable 
to running streams, every riparian proprietor haè a right to what 
may be called the ordinary use of the water flowing past lis land ; 
for instance, to the reasonable use of the water for his domestic 
purposes and for his cattle, and this without regard ‘to the effect 
which sych use may have, in case of a deficiency, upon proprietors 
lower down tho stream. But, further, he has a right to the uso of 
it for any purpose, or what may be deemed the extraordinary nsc of 
it, provided that he does not thereby interfere with the right of other 
proprietors either above or below him. Subject to this condition, 
he may dam up tho stream for the purpose of a mill, or divert the 
water for the purpose of irrigation, but he has no right to interrupt 
the regular flow of the stream, if he thereby interferes with the 
lawful use of the water by other proprietors and inflicts upon them 
a sensible injury.” As to what is a reasonable though extraordi. 
nary use, Lord Cairns propounded the law on the subject in Swin- 
don iaie works Company., v. Wilts and Derks Oanal Navigation 
‘Company, L. R. 7, H. L.. 697 :—“ Undoubtedly the lower riparian 
owner is entitled to the accustomed flow of the water for the 
ordinary purposes for which he can use the water; that is GM” 
consistent with the right of the upper owner to uso the water for all 
ordinary purposes, viz., as has been said ad lavandum et ad potan- 
dum, whatever portion of the water may thereby be exhausted and 
may cease to come down by reason of that use. But, further, there 
are other uses no doubt which the upper owner is entitled to, viz. F 
uses connected with the tenement of the upper owner, under cer- 
tain circumstances and provided no material injury is done, the 
water may be used and diverted for a time by the upper owner for 
the purpose of irrigation. * * * Whether such a use is a 
reasonable use, would depend, at all events, in some degree, ôn the 
magnitude of the stream from which tho deduction was made for 
the purpose over and above the ordinary use of the water.” ~ 


We seo no reason to think that the Subordinate Judge intended 
not to adopt the finding of the District Munsif on the first? issue. 
The substantial question therefore is that raised by the 2nd and 
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Srd.issues, viz, whether the customary right and the easement sot 
up by Respondents are established. 


As regards the 2nd issue, the subordinate Judge explains it as 
raising for determination two subsidiary questiens, viz., (1) whether 
there has been a usage of throwing a temporary sand dam across 
the river Palar, so as to divort the riyer water into the channel C, 
as alleged by Respondents and (2) whether there has been a similar 
usage with reference to other channels above and below’ the channel 
irrigating Surakudi. 


We see no reason to think that, as argued on Appellants’ 
behalf, the framing of the issue is substantially defective. Tt suffi- 
ciently directs the attention of the parties to the question of usage 
as the foundation of aright of easement controlling the natural 
right of a lower riparian owner. 


We are of opinion that due regard was had to the distinction 
between custom as the source of an easement and an easement as a 
distinct right in itself. An easement is a right existing in a 
particular individual in respect of his land, whilst custom is a 
usage attached to a locality. Though a customary right belongs 
to no individual in particular, yet it is capable of being enjoyed by 
all those who for the time being own land in the locality to which’ 
the right attaches. The distinction is explained in Momisey v. 

-4311y 3 H. & C., 486 and the rule of law is that “if a custom 
is Shown to exist under which individuals of a class may obtain 
independent rights in respect of their land which would be ease- 
ments if acquired by grant or prescription, those rights are never- 
theless easements though acquired by reason of the custom.” 


On the question of custom or usage, the District Munsif found 
that it was not proved ; but the Subordinate Judge, after discussing 
the evidence both oral and documentary relied on by both sides, 
comes to the conclusion that it is well established. His finding is 
that the usage is found to have existed in Respondents’ Village from 
before 1838 and that a similar usage has been proved to prevail in 
regard to 30 channels having dams accross the Palar river, per. 
manent or temporary, for irrigating lands in some 30 villages. 
This is a finding of fact which we must accept in Second Appeal. 
Several obj ection’ are urged against the finding on Appellants’ 
behalf and we proceed to consider them. 
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The first objection is that the lands in Surakudi do not abut 
on the river Palar and are not therefore riparian lands. The Sab- 
ordinate Judge does not rest his decision on the natural rights which 
Respondents, as riparian owners, possess, but on the right of ease- 
ment founded on custom and user for more than 20 years. 


The 2nd objection is that the custom found by the Subordi- 
nate Judge ‘is unreasonable, since the right claimed is a right to 
obstruct the whole stream. It is not unusual in this country for 
each of hose who own lands adjacent to streams depending upon 
them for irrigation to take water by turns either for a certain 
number of days or hours. The Subordinate Judge observes that 
the evidence shows that when the dam is put up, water oozes 
through it and flows down the stream beyond the dam to the height 
of half a yard and that the user is reasonable with reference to the 
evidence in this case. Even assuming that such user is not an 
incident of the natural right of a riparian owner, it cannot be treat- 
‘od as unreasonable as an incident of the right of easement based on 
custom and long user. It is quite possible that the villages depend- 
ing for irrigation on the river Palar came under cultivation in times 
_ past subject to the custom. 


The remark of the Subordinate Judge that there are two 
calingulas across the river so as to obstruct the whole stream when 
it is low is not without significance. 


The third objection taken for the Appellants is that the custom 
ig indefinite and that the Subordinate Judge has recorded no find- 
ing as to the dimensions of the dam. But he observes that Appel- 
lants denied Respondents’ right to put up a dam at all and did not 
take any objection to the dimensions of the dam mentioned in the 
plaint and considers that no finding is necessary. It appears, 
however, that the 4th issue was recorded and the question was 
thereby distinctly raised. The Subordinate Judge must De re- 
quested to submit a finding on the 4th issue. 


Another objection is that as tenants of the Zemindar, Respond- 
ents are not entitled to set up a right of easement by custom. 
The Subordinate Judge has dealt with this objection in paragraph 
12 of his judgment and we consider that he has properly” disal- 


lowed it, _ ° 
8 


4 
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There is nothing in the Easements Act to invalidate customary 
easements and we are of opinion that the decision of thê Subord- 
inate Judge is right except as regards the 4th issue. 


Before finally disposing of this second appeal we shall call 


: upon him to submit a finding on the 4th issue upon the evidence on 
record - * * i x 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arthur J. H. Collins, Kt., Chief Justice and 
Mr. Justice Parker. 


V.S. S. K. Narayana Aiyar .. ... Appellant (Plaintif’).* 
v. 
Simha Astanasi and others ... ... Respondents (Defendants). 
Specific Relief Aot—S. 42 Declaratory suit—Collusive decree. 
Narayans 
ae 4th defendant who obtained a decree against dofendants 1 to 8 in the subor- 


Astanasi. dinate court of British Cochin got the same transferred to a court in Native’ 
Cochin for execution and attached certain lands there belonging to 4th defend- 
ant Plaintiff was the holder of a decree against 4th Cefendant in the Native Cochin 

~m. According to Cochin law, the person who first attaches a judgment-debtor’s 
property ia entitled to priority over any other decree-holder, bat the latter on show- 
ing that the decree of the person attaching was collasively or fraudulently obtained 
would be entitled to an order granting priority to himself, but when the decree 
impeached is not passed by the court before which the objection is te&ken he must 
obtain the order for prionty from the court that passed the decree attached. Plaintiff 
consequently sued in the subordiuate court of British Cochin for a declaration that 
the 4th defendant's decree was collusively obtained, ın order to move the Cochin court, 
to give his own decree priority over the 4th defendant’s Held that plaintiff was 
entitled to the declaration and that he could not ask for any consequential relief. 


Appeal-against the decree of the Subordinate Judge of Cochin 
in Original Suit No. 89 of 1892. 


Plaintiff instituted the suit for a declaration that the decree 

+ passed by the sub-Court of British Cochin in favour of the 4th 
defendant against the defendants 1 to 3 was frandulently and 
collusively , obtained and the object of the declaration was to 





#8. A. Mo. 39 of 1894. 17th September 1894, 
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obtain in the Anji Kamimal Zillah Oourt in the Cochin state an 
order enfltling plaintiff to realize out of certain properties attached 
by the 4th defendant the pleintifi’s debt in preference to the 4th 
defendant’s debt. The 4th defendant had got his decree transferred 
for execution to the Anji Kammal Court and attached the properties 
with reference to which the plaintiff wished priority. According 
to the law qf Native Cochin, the decree-holder who first attaches 
any property in execution is entitled to have his debts discharged 
out of the attached property in preference to other decree-holders 
who might subsequently attach the same property. But if the 
first attaching creditor’s decree is proved to have been collusively 
or fraudulently obtained, his priority will be lost and the person who 
next attached would have priority. The person who subsequently 
attached may obtain an order giving him priority where the first 
attaching creditors’ decree was fraudulently obtained, if the latter 
was passed by the executing ‘court. lf-it was passed by another 
court such an order has to be obtained from the court that passed it. 
The decree in the present case having been passed by the court of 
British Cochin, the plaintiff instituted the-suit for the declaration. 
The deféndant contended inter alia, thal the suit for a mere 
` declaratiou was not maintainable as the plaintiff was entitled to get 
the 4th defendant’s decree cancelled. The Subordinate Judge 
upheld this cantention and dismissed the suit. The plaigtifi om 
appealed to the High Court. 


P. R. Sundara Aiyay for appellant. 


K. P. Sankara Menon for respondents. 


_ JUDGMENT :—We are clearly of opinion that the subordinate 
Judge was in error in holding that it was necessary for plaintiff 
to ask for consequential relief by cancelling the decree in original 
suit No. 19 of 1892. 


It is not necessary for plaintiff who is not bound by that decree 
to seek to set it aside. His only interest is in showing that the 
attachment obtained under that decree in the Cochin Court has no 
priority over the attachment before judgment which he obtained in 
his own suit against the same defendants—See Pachamuthu v. «= 
Chinnappan, I. L R., 10 M, 213 and Unni v. Kanchi Anma, È L. R., 
14 M, 26, 2 


e 9 
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All that is necessary for plaintiff to obtain is a declaratory 
decree showing that the decree obtained by 4th defendast against 
defendants 1 to 3 is collusive and will not affect the attachment he 
has made. ) i 


If he obtains that decree, it is for him to produce it in the 
Anji Kammal Zillah Court on his application for execution and 
claim priority over the attachnient made by 4th defendant. No 
consequential relief can be asked for in the form of an order 
` addressed to a foreign court or an injunction to 4th defeadant not 
to execute a decree in foreign territory. Should plaintiff show the 
native Cochin court that 4th defendant’s decree was obtained by 
fraud, that court would doubtless refuse to give Jth defendant 
priority—See Haji Musa Haji Ahmed v. Purmanand Nursey 
I. L. R., 15 B, 216. The decree of the Subordinate Judge’s Court 
must be reversed and the suit remanded to be heard on the 
merits. 


Appellant is entitled to the costs of this appeal and the costs 
in the court below will abide and follow the result. 


“Same wi s 





ey” 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Pres8nt :—Myr. Justice Mnthusami Aiyar and Mr. Justice 
Shephard. ; 


Daddu Gopaludu ie ie ... Appellant (Pif).* 
. | te l 
Gudata Venkataratnam .. a ... Respondent (Deft). 


Contract Act IX af 1872, S. 74—Enhanced interest from date of bond on default— 
Reasonable compensatıon—lnterest post dien. 


Where a mortgage-bond stipulated for payment of the principal with interest 
at 21 p. c per annum on a certain date and on default of payment on such date pro- 
vided that interest shall be paid at 36 p. o per annum from the date of the bond, 
held (1) that the document must be construed as providing for interest beyond the 
due date also and up to tho date of payment and (2) that a stipulation for payment 
of interest at an enharced rate on default from the date of the bond is penal aud 


reasonable compensation only can be awarded, 
Per. Muthusamt Iyer J:—Even though the enhanced rate payable on default 
runs from the date of the bond, it may be awarded in some cases as reasonable 


compensation, 


Second appeal against the decree of the District Court of 
Godavari in Original Suit No. 83 of 1893 modifying the decree 
of the Court of the District Munsiff of Amalapur in Original Suit 
No. 311 of 1892, e 


P. R. Sundara Iyer for appellant. 


M. E. Srivangachartar for M. O. Parthasarathi Iyengar, for 
respondents. 


The following judgments were delivered by the court :— 


Muthusamt Aiyar, J.:—This was a suit on a hypothecation 
bond, dated the 19th April 1882, Asregards the principal amount 
Rupees 200 both the Courts below deoreed the claim, As regards 
interest, the bond provides that the principal shall be paid back, 
in two instalments with interest at 21 per cent per annum, Rupees 
100 with interest on the 8th May 1883 and the remainder with in- 
terest on the 27th April 1884. The bond then proceeds to stipulate 
that if each instalment is not paid on the due dgte, then interest 
shall be paid at 86 per cent per aunum from the dato ofethe Yond. 
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The plaint stated that there was default in paying both instalments 
and claimed Rupees 699-1-0 as interest due at the enhanced rate 
from the date of default, 


_ Relying on the case reported at I. L. R, 12°M, 161, the District 
Munsiff decreed the interest claimed. But on appeal, the judge was 
of opinion that there was no provision in the bond for interese from 
the due date to date of payment and that the agreement} to pay en- 

å hanced interest extended only to the due date. Upon this construc- 
tion of the document, the judge decreed intorest at the enhanced 
rate as provided in the bond up to due date, refused intefest from 
the due date to that of the plaint and awarded interest al 6 per cent 
per annum from date of plaint to date of realization. To this 
decision the Plaintiff (Appellant) objects on three grounds viz., (1) 
that the judge has misconstrued the document (II) that he ought 
not to have refused interest from date of default to date of pay- 


ment and (III) that the interest as provided in the bond is payable 
till date of payment. 


Iam of opinion that the judge is in error in holding that the 
bond contains no provision for payment of interest after the due 
date. The words from the date of the bond are used in contradis- | 
tinction to the words, from the date of default whichis premised, 
and they are rot designed to limit the time up to which interest is 
~~ HayBble. The natural constraction is that in case there is no 
default, interest shall be paid at 21 per cent per annum and that in 
case there is default, interest shall be paid at 35 per cent per 
anoum and that the payment at such higher rate shall be not only 
prospective from date of default but shall also be retrospective 
from the date of the bond, This being so, the next question is 
whether the agreement to pay interest at 86 per cent. in case of 
default isin the natureol a penalty and as such governed by 8. 74 
of the Contract Act. That section pre-supposes a case in which 
a contract is broken anda sum is named as the amount to be paid 
on such breach, the party complaining of the breach is entitled to 
receive reasonable compensation not exceeding the amount so 
named. ‘lhe general rule is that effect is to be given to the inten- 
tion of the partigs as expressed by the contract in the absence of 
any rale of law to the contrary, When the contract is to pay a 
higher rate of interest from the date of breach its operation is 
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prospective, and the proper construction is that the debtor who 
commits jdofault intends to pay the alternative rate and to return 
the money lent. On this point all the High Courts are agreed. 
When the agreement is to pay the higher rate on default from the 
date of the contract, the question arises whether it falls under 
S. 74, and as to this there is a conflict of opinion. The Full 
Benches of the High Courts at Calcutta and Bombay have held 
that S. 74 iš applicable and that the agreement is penal and ought 
to be relieved against Kalachand Kyal v. S hib Chunder Roy, I. L. : 
R, 19 0,,892 and Umar Khan, Muhamad Khan, Deshmukh v. Sale 
Khan, I. L. R, 17 B, 106. But the Full Bench of the High Court 

at Allahabad has held that S. 74 does not apply to agreements to 

pay alternative rates of interest. In Nunjappa v. Nunjappa I. L. 

R, 12 M, 161 a Divisional Bench of the High Court at Madras 

held that such agreement falls under S. 74 and that though no 

sum is named in Rupees, the extra sum payable is fixed and ascer- 
tainable beforehand or, at any rate, at the time when the default is 

made, In Basavayya v. Subbarazu I. L. R, 11 M. 294, another 
Divisional Bench held that when a mortgage bond provided for 
repayment of the debt in four instalments with interest at 6 per 
cent. and in default of payment on the due date provided for 
interest at 12 per cent from the date of the bond it was held that 

the stipulation being reasonable, the higher rate of interest was 
payable from date of the bond. This may be reconciled With" — 
Nanjappa v. Nanjappa, I. L. R, 12 M, 161 by the fact that the 
alternative rate provided by the contract was one which might be 
adopted as the measure of reasonable compensation. In Narayana 
v. Narayana Rao I. L. R, 17 M, 65 in which I took part, I followed 
Basavayya v. Subbarazu, I.L. R, 11 M, 294. In the present case, 
the contract was to pay interest at 86 per cent. from the date of the 
bond and it is therefore governed by S. 74, according to Naujappa 
v. Nanjappa, I. L. R, 12 M, 161 and the High Courts at Calcutta 
and Bombay. I would therefore award interest at 21 per cent. 
per annum from date of bond to due date, 12 per cent. from” these 
dates to date of plaint and 6 per cent. to date of realization. Costs 
will be assessed proportinately. 


Shephard J :—The question is to what sun? the plaintiff iq en- ame 
titled on account of interest payable in respect ofthe sum” of l 
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Rupees 260 due under the bond executed by the defendant. The 
District Judge has held that there is no stipulation in the bond for 
payment of interest after the dates when the two instalments become 
due. The words used are “If the amount of each instalment 
be not paid on the date of such instalment-we shall make payment 
with interest at three Rupees per mensem per hundred Rupees from 
the date of the bond. “ There is a terminus a quo given but no 
express terminus ad quem and the judge has accordingly held 

° that the interest was to run only up to the dates fixed for the 
payment of the instalments, 


In this construction it appears to me that the judge is wrong. 
The provision for enhanced interest pre-supposes a case of default. 
The date at which the instalment with interest at 21 per cent. 
is payable having passed, it is reasonable to suppose that it was 
intended that the substituted interest should run until the date of 
payment, and there are certainly no words indicating the contrary 
intention. 


The question then is whether the provision for enhanced inter- 
est is of sucha character as to make 8. 74 of the Contract Act 
applicable. ° 

According to the view expressed in Nanjappa v: Nanjappa 
I. L. R, 12 M. 161 and adopted elsewhere a stipulation for retros- 

- =~ Pegive enhancement of interest is generally a panalty which has 
to be dealt with by the Court under the provisions of S. 74. The 
Court has to give a reasonable compensation not exceeding the 
amount named. In addition to the interest at 21 per cent. on the 
two instalments up to the dates when they respectively fell due, I 
would allow interest from those dates at the rate of twelve per cent. 
up to the date of the institution of the suit and subsequent interest 
at gix per cent. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
‘ Prosent :—Mr. Justice Muthusami Aiyar and Mr. Justice 


Shephard. 
¢ Sundara Boyi Ammal ... Ki ... Appellant (Plamntif).* 
v. 
eT Sama Rayer alias Rama Rayer ... Respondent (Defendant), 


= *B5 A. No. 538 of 1894, 19th September 1894, 
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Interest post diem— Charge on mortgaged property—Implied contract—Limitation. Sundara Bc 


v. 
Whege a mortgage-bond makes no provision for - interest post diem, but interest Same Raye: 
as such is paid by the mortgagor for a period subsequent to the due date, an im- 
plied contract to pay interest post diem may be inferred from such payment, and 
the interest payable undor such implied contract may be recovered by sale of the 
mortgaged property, even though the bond fell dne more than 6 years before the 
date of the snit. 


Second appeal against the decree of the District Court of 
South Arcot in Appeal Suit No. 166 of 1898, modifying the decree . 


of the Court of the District Munsif of Villupuram in Original Suit 
No. 53 vf 1898. 


R. Runga Row for appellant. 
H. Raghavendra Row for respondent. 


Runga Rew :—Interest has been paid after dae date. Such 
payment is evidence of an implied contract to pay interest post diem. 
liven in the absence of an implied contract, interest is awardable 
under Act XXXIT of 1889. The transfer of Property Act makes 
such interest recoverable by sale of property; seo Ss. 86 and 88. 
Art 182 of the Limitation Act therefore applies, not Art 116. See 
I, L. R, 21 C, 276. [He also referred to a note in 1 Madras Law 
Journal, p. 252 dn “ Interest post diem:”— | 


Raghavendra Rao relied on BadiBibi Sahtbal v. Sami Rillajeme-—— 
2 M. L. J.-R, 285 and the cases therein cited. 


' The court delivered the following Judgments. : 


Muthusami A*yar J :—This was asuiton a hypothecation bond 
for Rs. 200, dated the 14th September 1883. It provided for re- 
payment with interest at 12 per cent per annum on or before the 
30th June 1885, but contained no express provision for interest 
after the due date. Two payments were made on account of the 
bond, Rs. 48 on the 5th June 1885 and Rs. 48 on the 9th September 
1887. The first payment is endorsed on the bond as made for 
interest due for two years up to the 5th January 1885 and the 2nd 
payment is endorsed as made on account of interest due from . 
September 1885 to September 1887. 


The plaintiff claimed interest up to date of suit. «The «defence 
was that there was no provision in the hypothecation bond for s 
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post diem interest, that it should not be charged on the property 
under hypothecation and that the payments should be credited to 
interest due up to due date and the balante to the principal. The 
District Munsif decreed post diem interest on the ground that the 
payments evidenced an intention or implied contract to pay interest 
after the due date. On appeal, the Judge held that post diem interest 
could only be allowed as damages for breach of contract and that 
as more than 6 years had elapsed after the due date, it ¢ould not be 
allowed even as damages. He refused to credit Defendant, with 
Rupees 48, as it was a payment made for post diem interest when 
such interest was allowed by the Courts. 


Hence this Second Appeal., 


It is urged that there is evidence of an intention to pay interest 
after the due date. Payments endorsed on the hypothecation bond 
disclose such intention and show that interest was actually paid up 
to September 1887, whilst the due date was the 30th June 1885, 
The District Munsif was right in inferring from this a contract to 
pay interest after the due date and the question whether posi diem 
interest awardable under Act XXXII of 1889 is to be treated as 
contractual interest awardable by the courts or as damages for 
breach of contract does not arise. It can only arise in the absence — 
of a contract in regard to post diem interest express or implied. 

~ “On fhis ground, I would reverse the decree of thé District Judge 
and restore that of the District Munsif. Respondent will pay 
Appellant’s costs both in this and the Lower Appellate Court. 


' Shephard J:—By the hypothecation instrument of September 

_ 188, the defendant’s predecessor in title convenanted to pay the 
principal together with interest at 1 per cent per mensem within 
the 30th June 1885. It is admitted that two sums were paid by 
way of interest in 1885 and September 1887. The sait was brought 
in February 1893. The District Judge has given the plaintiff a 
decreg for the principal sum only, disallowing the claim for interest 
subsequent to the 80th June 1885 on the ground that such interest 
cannot be allowed except as damages and that a claim for such 
damages is barred by limitation. In the appeal before ts against 
this decree it was argued that the plaintiff was independently of 
corfratt, emtitled under the statute to interest post diem and that 
° the money so payable was assimilated to interest and as such - 


PARTS xt & xır.) THE MADRAS LAW JOURNAL REPORTS. ° 263 | 


chargeable on the hypothecated property so as to bring the case 
within the operation. of Article 182 of the second schedule to the 
Limitation Act. A recent case Bikramjit Tewari v Durga Dyal 
Tewari, (I. L. R, 21 C, 276) was cited in support of this conten- 
tion, In the present case, however, ibis not necessary to con- 
sider the: question whether a secured creditor claiming interest 
under the statute is entitled to add such interest to the security. 
Here there ‘is no occasion for the creditor to have recourse to the 


statute, for there is evidence of an implied contract to pay interest 


after the date fixed for payment of the principal. The District 
Munsif finds that there was sucha contract and I think he was 
right. The District Judge seems to think that owing to some 
change in the law there must be an express stipulation for interest 
and that otherwise interst can only beallowed under the Act. The 
judge has fallen into an error for there has been no change of the 
law and here as in England jn the absence of an express stipulation 
a contractual obligation to pay interest may be established by proof 
of circumstances showing the intention of the parties that interest 
post diem shall be paid (see Price v. Great Western Railway Com- 
pan , 22 L, J, Ex, p. 282), The decree of the District Judge 
_ should be reversed and that of the District Munsif restored. 


IN THE HIGH COURT OF J UDICATURE AT MADRAS. 
Present :--Mr. Justice Muthusami Aiyar. 
Venganna Aiyar and 10 others ... Appellants (Defendants) .* 


i v, 
Ramasami Alyar we | as .. Respondent (Plaintif). 


Oivil Procedure Code, Ss. 562, 584, and 588 clause 28 Appeal against remand order— 
Powers of High Court—Finding of fact, 

Where a court of first instance records evidence on ull the issnes, and at the final 
hearing dismisses the suit erroneously on some particular point without deciding 
the other issues, it is competent to the Appellate Oourt upon a reversal of the 
decision of the coart of First Instance to remnnd the case under §, 662. Ramachandra 
J oshi v. Hazi Kassim, I. L. R, 16 M, 207 followed. | Š 


Inan appeal against an ordor of remand, the High Gourt bas no power to 
disturb the.order, if it is a decision on & question of fact. 


Civil Miscellaneous Appeal against the-order of the District 


~ Court of Madura in Appeal suit 237 of 1891 feversing the dgcree 


“CO, M. A. 06 of 1893, ä 8th November 1894, 
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of the subcourt of Madura (East) in Original Suit 4 of 1890 and 


remanding the same. F 


The plaintiff sued to recover certain properties as reversioner 
of one Seetharam Atyar. The defence was’ that the plaintiff 
was not the reversionary heir, that some of the properties did not 
belong to Sitaramaiyen and that other properties were held by 
them under valid alienations by Sttaramaiyen’s widow.. The sub- 
judge took evidence on all the issues, but holding that the plaintiff 
was no heir did not decide the other issues. On appeal the District 
Judge reversed the decision of the sub-judge as to the plaintiff’s 
status and remanded the suit for a decision on the other issues: 
The defendants appealed against this order. 


C. Ramachandra Row Sahib and V, Rungachariar for the 
appellant. l 


V, C. Desskachariar for the respondent. 


ORDER :—The first issue recorded for decision in this case 
was whether the plaintiff was the next reversionary heir of 
Sitaramaiyen deceased. The court of first instance determined the 
question against the plaintiff, and dismissed the suit without de- 
ciding the other issues. On appeal, the District Judge found upon 
the evidence that the plaintiff was Sitaramaiyen’s reversionary 

ethan tf: and reversing the decree of the first court, remanded the case 
under S. 562 of the Code of Civil Procedtire for disposal on the 

other issues. Hence this appeal from the order of remand under 

" clause 28 of S. 588 Civil Procedure Code. It is conceded‘that the 
order of remand satisfies the requirements of S. 562 both in form 

` and substance. It was held in Ramachandra Joshi v. Haji Kassim, 
I. L. R, 16 M, 207 that it was competent to the lower appellate 
court to pass an order of remand under S. 562 when the Court of ` 
first instance records evidence on all the issues, and at the final 
hearing dismisses the suit erroneously on some particular point 
without expressing on the other issues. It is contended however 
that the judge’s finding as to the plaintiff being the reversioner is 
* contrary to the weight of evidence on the record and that this court 
is bound to consider whether the lower appellate court’s finding is 
correét. * Thesfollowing cases were cited at the hearing, Badam v. 
e Imrit, I. L. R, 3 A, 675; Bhu Bala v. Bapaji Bapuji, I. L. R, 14 
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B, 14; Abrahim Khan v. Fatzunessa Bibi, I. L. BR, 17 C, 168; Sohan 
Lal v. Azizunissa Begum, I. L. R, 7 A, 186. 
e 


The question now raised for decision was not decided in any 
of those cases, the only point decided therein being whether the 
decision of the lower appellate court on the preliminary point was 
on the facts found by it, open to any legal objection. I am of 
opinion that S. 584 defines the powers of the High Court in sécond 
appeals and that no reason can be conceived for larger powers 
being conferrec in’ appeals from what is termed an order in an 
appeal, aud what is in substance an appellate decree on a particu- 
lar, or preliminary point or issue. Ss. 588 and 584 ought to be 
read together, and on so reading them, I can discover no legal 
foundation for holding that in appeals from orders of remand made 
in regular appeals by District Courts this court is not bound by the 
findings of fact on which the decision of the lower appellate court 
rests. Otherwise in appeals preferred from appellate decrees, the 
High Court would be bound to accept the findings of fact recorded 
by'the district courts, whilst in appeals from remand orders which 
are substantially second appeals from the decision of the District 
Judge on appeal on a preliminary’ or particular point, the High 
.Court would not-be bound to accept the findings of fact. This 
seems to me to be an anomaly. 


I dismiss this appeal with costs. R o 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Sir Arthur J. H. Collins, Kt. Chief Justice, and ae 
Mr. Justice Parker. l 
Rama Reddy 0 R .. Appellant (Plaintif).* 
ve 
Abbaji Reddy and 6 others ... e Respondents (Defendante). 
Interest post-diem—Interest Act XXXII of 1889—Transfer of Property Act 8. 88— Redd 
Charge on Property. Kamn Heey 


f v, 

Even in the absence of a provision for interest after the due date in a mortgage Abbaji Reddy. 
—bond, the court can award interest at a reasonable rate under Act XXXII of 
1839, as thë money is payable ata certain time and under a written instrument. 

The joint effect of the Interest Act and S 88’of the Tranafer of Property Act ig in ® 
favour of the awarding of interest post-diem as interest till date of payment and as a 
charge upon the mortgaged property. Bikramjit Tewari w, Durga Dyal Yewart, 

(I. L. R, 21 O, 274 followed). è s N 


8. A. No. 1546 of 1893, ° 28th Augugt 18D4, ° 


9] 
a 
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Second Appeal against the decree of the District Court of 
South Arcot in Appeal Suit 86 of 1893 confirming the decree of 
the Court of the District Munsiff of Cuddalore in Orifinal Suit 
1 of 1892. 


The sait was brought by the plaintiff for the recovery of the 
principal and interest due on a mortgage bond dated 19th June 
1875. 


The terms of the bond in so far as they are material for the 
purpose of this appeal were : 


“I shall pay you interest on the said sum of Rs. 800 at 84 
per cent. per mensem on the 80th of Ani each year; besides I shall 
pay you the principal sum of Rs. 800 on the 30th Panguni of 
Pramathi year and redeem the mortgaged property. In default 
of such payment you shall proceed against the mortgaged property 
and realizo the same with interest at 1 per cent per mengem from 
the date of this bond.” The District Munsiff held that there was no 
_ provision for payment of interest post diem and that more than 
6 years having elapsed between the due date and the date of suit, 
interest could not be awarded even as damages. On appeal the 
District Judge confirmed the Munsiff’s decree. The plaintiff 
appealed to the High Court. 


o UO. Ramachandra Row Sahib and T. Rungaramanuja Ohariar for 
the appellant. 


The Honorable V. Bhashiam Iyengar and V. Krishnasawmy 
Asyar for the respondent. 


JUDGMENT :—The District Judge has dismissed the appeal 
under 8.551 C. P. ©. on,the ground that post diem interest 
cannot be given. The terms of Exhibit I are not very clear, and 

' it is possible that they may mean only that 12 per cent. interest is - 

chargeable instead cf 9 per cent. from date of bond to the date 
~ fixed for the repayment of the principal, and that in case of default 
the mortgagee should at once proceed to recover the principal and 
interest at the enhanced rate. 


„But though we are not able to hold that the interpretation 
upon the bond I by the courts below is incorrect, we may 
point ont that under the fnterest Act XXXTI of 1889 the court has 
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power to give interest upon morigage-monoy, as itis money payable 
at a certain time and under a written instrnmont. Interest post 
diem may therefore be awarded at such rate as is reasonable, if not 
always at the rate mentioned in the contract. 


The joint effect of the Interest Act and of S. 88 of the Transfer 
of Property Act is in favour of the award of interest post diem as 
interest till date of payment at a reasonable rate, and asa charge 
upon the mortgaged Property (see Bikramjit Tewari v. Durga Dyal 
Tewari, I. L. R, 2] C. 274) 


As the District Judge has disposed of the appeal upon this 
point only and without hearing the Respondents, we must reverse 
the decree and remand the appeal for disposal. The costs in this 
appeal will abide and follow the result. 





PRIVY COUNCIL. 
[On appeal from the Ohief Court of the Panjaub]. 


Present: —The Earl of Selborne, Lord Watson, Lord Hobhouse 
Lord Macnaghten, Lord Morris, Lord Shand aad Sir Richard Couch. 


Sirdar Gurdyal Singh gis ... Appellant (Defendayt).* 


The Rajah of Faridkote es ... Respondent (Plaintif). 


Foreign Jadgment—jurisdiction—international law—cause of action—Territoria] juris- 
diction. —Judgments of courts in Native States. 


Territorial jurisdiction attaches upon all persons either permanently or tem- 
porarily resident within the territory while they are within it. It exists also as to 
land within the territory; and it may be exercised as to,moveablea within the 
territory ; and in questions of status or succession governed by domicile, it may 
exist as to persons domiciled, or who when living were domiciled within the terri- 
tory. Ina personal action to which none of these causes of jurisdiction apply, a 
decree pronounced ex parte by a foreign court to the jurisdiction of which the 
defendant has not in any way submitted himself, is by international law an absolute 
nullity. Judgments of the courts of Native States having independent civil, criminal 
and fiscal jurisdiction must be regarded as foreign judgments and suita can be 
brought upon them in British courts. n 4 
cane aa ee z eN 

* 28th July 1894, i R 





ai 


Sirdar Gurd- 
yal Singh 
v. 
Rajah of 
Faridkote. 
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This was an appeal against the judgment of the Chief Court at 
Panjaub. The facts of the case will appear sufficiently from the 
judgment of their Lordships which was delivered by the Earl of 
Selborne :— ° 


JUDGMENT :—Earl of Selborne. The Respondent, the Rajah 
of Faridkote, obtained in the Civil Court of that Native State, in 
1879 and 1880, two ea-parte judgments, in two suits instituted 
by him against the Appellant; for sums amounting together to 
Rs, 76,474-11-8, and costs. For all the purposes ‘of the question to 
be now decided, those two suits may be treated as one ? the ap- 
peals to Her Majesty in Council having been consolidated. Two 
actions, founded on these judgments were brought by the Rajah 
against the Appellant in the Court of the Assistant Commissioner 
of Lahore and were dismissed by that Court, on the ground that 
the judgments were pronounced by the Faridkote Court without 
jurisdiction as against the Appellant. On appeal to the Additional 
Commissioner of Lahore, the judgments of the first Court were 
upheld. The Rajah then appealed to the Chief Court of the 
Panjaub, which differed from both those tribunals, and upheld the 
Jurisdiction of the Faridkote Court. . 


Faridkote ig a native State, the Rajah of which has been ' 
recognized by Her Majesty as having an independent civil, criminal 
and fiscal jurisdiction. The judgments of its Courts are, and ought 
to be, regarded in Her Majesty’s Courts of British India as foreign 
judgments. The Additional Commissioner of Lahore thought that 
no action could bo brought in Her Majesty’s Courts upon a judg- 
ment ofa Native State ; but in this opinion their Lordships do 
not concur. 


The Appellant was for five years, beginning in 1869, in the 
service of the late Rajah of Faridkote, as his treasurer; and the 
causes of action, on which the suits in the Faridkote Court were 
brought, arose within that State, and out of that employment of 
the Appellant by the late Rajah. The claim made in esch of the 
suits was merely personal, for money alleged to be due, or recover- 
able in the nature of damages, from the Appellant. It is intmaterial, 
in theiy Lordships’ view, to the question of jurisdiction (which is 
the galg question to be now decided), whether the case, as stated, 
ought to be regarded as ong of contract, or of tort, 
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The Appellant left the late Rajah’s service, and ceased to 
reside yithin his territorial jurisdiction, in 1874. He was, from 
that time, generally resident in another independent Native State, 
that of Jhind, of which ‘he was a native subject, and in which he 
was domiciled ; and he never returned to Faridkote after he left it 
in 1874," He was in Jhind when he was served with certain pro- 
cesses of the Faridkote Court, as to which it is unnecessary for 
their Lordships to determine what the effect would have heen, if 
there had been jurisdiction. He disregarded them, and never 
appearad in either of the suits instituted by the Rajah, or otherwise 
submitted himself to that jurisdiction. He was under no obligation 
to do so, by reason of the notice of the suits which he thus received 
or otherwise, unless that Court had lawful jurisdiction over him. 


Under these circumstances, there was, in their Lordships’ 
opinion, nothing to take this case out of the general rule, that the 
Plaintiff must sue in the Court to which the Defendant is subject 
at the time of suit (“ Actor sequitur forum rei”); which is rightly 
stated by Sir Robert Phillimore (International Law, Vol. 1V, S. 891) 
to “ be at the root of all international, and of most domestic, juris- 
prudence on this matter.” All jurisdiction is properly territorial, 
` and “eztra territorum jus dicenti impune non paretur.” Territorial 
jurisdiction attaches (with special exceptions) upon all persons 
either permanently or temporarily resident within the terrtory, 
while they are within it; but it does not follow them after they 
have withdrawn from it, and when they are living in another in- 
dependent country, It exists always as to land within the territory, 
and, it may be exercised over moveables within the territory ; 
and, in questions of status or succession governed by domicile, 
it may exist as to persons domiciled, or who when living were 
domiciled, within the territory. : As between different provinces 
under one sovereignty (¢.g., under the Roman Empire) the legisla- 
tion of the sovereign may distribute and regulate jurisdiction ; but 
no territorial ‘legislation can give jurisdiction, which any foreign 
Court ought to recognize, against foreigners, who owe no allegiance 
or obedience to the power which so legislates. 


In a personal action, to which none of thesg causes of juisdic- 
tion apply, a decree pronounced in absentem by a foneign. CNet, 
to the jurisdiction of which the deferdant has not in any way 
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submitted himself, is by international law an'absolute nullity, He is 
under no obligation, of any kind, io obey it, and it must be regard- 
ed as a mere nullity, by the Courts of every nation, except (when 
authorized by special local legislation) in the country of the forum 
by which it was pronounced. 


These are doctrines laid down by all the leading authorities on 
international law; among others, by Story (Conflict of Laws, 2nd 
ed., Ss. 546, 549, 553, 554, 556, 586), and by Chancellor Kent 
(Commentaries, Vol. 1, p. 284, note c, 10th ed.) and no exception 
is made to them, in favour of the exercise of jurisdiction against a 
defendant not otherwise subject to it by the Courts of the country 
in which the cause of action arose, or in cases of contract by the 
Courts of the locus solutionis. In those cases, as well as all others 
when the action is personal, the Courts of the country in which a 
defendant resides have power, and they onght to be resorted to, to 
do justice. 


The conclusion of the learned Judges in the Chief Court of the 
Panjaub is expressed in the following sentence of the judgment 
delivered by Sir Meredyth Plowden, in the first of the two actions 
(Record 2, p. 164) :— T 


“ On the whole, I think it may be said, that a State assuming 
“ to exercise jurisdiction over an absent foreigner, i} respect of an 
“ obligation arising out of a contract made by the foreigner while 
“ yesident in the state and to be fulfilled there, is not acting in con- 
“í travention of the general practice or the principles of international 
“Jaw, so that its judgment should not be binding merély on the 
“ ground of the absence of the defendant.” 


If this doctrine were accepted, its operation, in the enlargement 
of territorial jurisdiction, would be very important. No authority 
of any relevancy, was cited at their Lordships’ bar, to support it, 
except Becquet v. Macarthy (2 Barn, and Ad. 951), anda passage 
from the judgment delivered by Blackburn J., in Schibsby v. 
Westenholz, (Ju. R. 6, Q. B. 158). 


Of Becquet v. Macarthy, it was said by great authority in Don 
y. LipAnan (5 Clarkand Finnelly 1), that it “ had been supposed to 
go 46 thb vergo of the law ;” and it was explained, as their Lord- 
ships think, corregtly, on tle ground that “the Defendant held a 
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public office in the “ very colony in which he was originally sued.” 
He still held that office at the time when he was sued; the cause 
of actioff arose out of, or was connected with it; and thongh he 
was, in fact, temporarily absent, he might as the holder of such an 
office, be regarded as constructively present in the place where his 
duties required his presence, and therefore amenable to the colonial 
jurisdiction. If the case could not be distinguished, on that ground, 
from that of any absent foreigner who, at some previous time, 
might have been in the employment of a colonial Government, it 
would, in their Lordships’ opinion, have been wrongly decided; 
and it is evident that Lord Justice Fry, in Rousillon v. Rousillon, 
(L R, 14 Ch, D . 851) took that view. 


The words of Lord Blackburn’s judgment in Schibsby v. 
Westenholz (L. R, 6 Q. B, 161) which were relied upon, are 
these :— 


‘Tf, at the time when the obligation was contracted, the 
“ defendants were within the foreign country, but left it before the 
“suit was instituted, we should be inclined to think the laws of 
“ that country bound them ; though, before finally deciding this, we 
“ shoultt like to hear the question argued.” 


Upon this sentence it is to be observed, that beyond doubt in 
such a case, the laws of the country in which an obligation was 
contracted might bind the parties, so far as the interpretation and 
effect of the obligation was concerned, in whatever forum the 
remedy might be sought. The learned judge had not to con- 
sider, whether it was a legitimate consequence from this, that they 
‘would be bound to submit on the footing of contract or otherwise, 
to any assumption of jurisdiction over them, in respect of such a 
contract, by the tribunals of the country in which the contract was 
made, at any subsequent time, although they might be foreigners 
resident abroad. That question was not argued and did not arise, 
in the case then before the court; and, if this was what Mr. Justice 
Blackburn meant, their Lordships could not regard afy mere 
inclination of opinion, on a question of such large and general 


importance, on which the judges themselves would have desired ~ 


to hear argument if it had required decision, as entitled to the 
same weight, which might be due to a considered judgmonti™g the 
same authority. Upon the question jtself, which was determined 
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in Schibsby v. Westenholz, Mr. Justice’ Blackburn, had at the trial 
formed a different opinion from that at which he ultimately a arrived ; 

and their Lordships do not doubt, that if he had heard e 
upon the question, whether an obligation ta accept the forum 
loct contractus, as having, by reason of the contract a conventional 
jurisdiction against the parties ina suit founded upon that con- 
tract for all future time, wherever they might be domiciled or 
resident, was generally to be implied, he would have corie (as their 
Lordships do) to the conclusion, that such obligation unless expres- 
sed could not be implied. 


Their Lordships will therefore humbly advise Her + iad 
to reverse the decrees of the Chief Court of the Panjaub, and to 
restore those of the additional Commissioner of Duhore. The 


respondent will pay the cost of the appeals to the courts below, 
and of these appeals. 


PRIVY COUNCIL. 
[On appeal from the High Court of the North Western Provinces], 


Present :—Lords Hobhouse, Macnaghten and Morris, and Sir ° 
Richard Couch. 


Deo Kuar re oa we Appellant: (Plaintif) .* 


Man Kuar zi saa ... Respondent (Defendant), 
Pensions Act XXIII of 1871 S. 4—Jurisdiction of Civil Courts—Malikang, 


Where an owner of property makes over his proprietary rights to Government 
in consideration of receiving & sum of money per annum as Maliklana in perpetuity, 
the grant of money is one which comes within the words of S. 4 of the Pensions Act 
and the jurisdiction of the Civil Courts is excluded. 

This was an appeal against the judgment and decree of the 
High Court of the North Western Provinces. The facts of the 
case in 80 far as they are material for the purpose of this report 
appear "sufficiently from the following judgment delivered by Lotd 
Hobhouse. 


J. H. A. Branson for the appellant. 
. D. Mayne fdr the respondent. 
+ 14th July 1804, 
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JUDGMENT: Lord Hobhouse:—This is a family dispute. The 
defendant, who is the present respondent, has been placed in posses- 
sion of half the family property, and plaintiff who is appellant, and 
who is in possession of the other half, claims the whole. The 
family whose property is in question were Gujrati Banias who some 
time back migrated from Baroda to Banda, but retained some pro- 
perty in Batoda, and had relatives there. They were a joint Hindu 
family subject to the law of the Mitakshara. In the year 1868 
Pransukh Ram the then head of the family died at Banda. He left 
surviving him his widow Jarao Bai,and one son Uttam Ram and two 
daughters. He had another son Ganga Ram, who predeceased him, 
leaving no issue. Uttam Ram, who took the whole inheritance, died 
on the 30th October 1875, leaving no male issue. The plaintiff is 
his widow. The defendant is the widow of Ganga Ram. 

x * * *€ € KF xk KF K KF K kK KF F HK F 

There is a minor point respecting the Malikana of Mouza 
Panchanahi, which amounts to Rs. 1,000 per annum. As between 
the plaintiff and defendant, it stands in exactly tho same position 
as the other property, but the Subordinate Judge considered that 
_ the jarisdiotion of the Civil Court is taken away by the Pensions 
Act, 1871. The plaintiff made it the subject of appeal to the High 
Court, but of course it was there merged in the larger issue decided 
adversely to her. She has raised the question again oi the 
appeal. Mr. Mayne declined to argue it on the defendant’s behalf. 
Mr. Branson submitted rather than argued it on behalf of the 
plaintiff ; -but he cited no authority, and their Lordships have not 
been able to find any bearing directly upon the subject, 

The Pensions Act, 1871 enacts that “ except as heroinafter 
‘provided, no Civil Court shall entertain any suit relating’ to 
“any pension or graut of money or land-revenue conferred or made 
“ by the British or any former Government, whatever may have 
“ been the consideration for any such pension or grant, and what- 
“ eyer may have been the nature of the payment, claim or right for 
which such pension or grant may have been substituted.” The 
_expression “grant of money or land-rovenue”’ is interpreted to 
include anything payable on the part of Government 1 in A of 
any right, privilege perquisite, or office. 

Mouza Panchanahi was taken inte the hands of the Coso ar 
ment and held Khas in or before tho year 1880, and by a deed dated 

. 8 z 


274, "O EHE MADRAS LAW JOURNAL REPORTS. — [VOL Iv. 


in September of that year the plaintiff and defendant formally 
made over to Government their proprietary rights on consideration 
of receiving Rs. 2,000 per annum as Malikana in perpetuity. Mali- 
kana is the allowance made to proprietors so dispossessed, By 
regulation VII. of 1882 it might vary from 5 to 10 per cent of the 
income realized. That Regulation was repealed as regards the 
North-West Provinces, by Act XIX. of 1878, and fresh’ provisions 
for allowances to dispossessed proprietors were substituted. It 
does not appear under what circumstances the Mouza was taken 
into khas management, but it cannot be doubted that the allowance 
stipulated for and granted was of the nature indicated by the term 
Malikana, t.e., a grant of a portion of the revenue in lieu of pre- 
existing proprietary rights. 

It is at first somewhat surprising that a property which has 
been the subject of bargain and of formal grant should be excluded 
from the cognizance of Civil Courts. Bat it cannot be denied that 
it falls within the literal construction of the words of the Pensions 
Act t.e., itis something payable on the part of Government in 
respect of aright. And the decision of this committee in,.Vasudev 
Sadashiv Modak v. The Collector of Ratnagiri (L, R. 4 Ind. App... 
119) and again in Muharaval Mohansingji Jeysingjt v. The Govern- 
ment of Bombay (L. R. 8 I App, 77) shows that the language of the 
act applies to cases in which the grant has been made in consider- 
ation of prior rights vested in the grantee. In the former case, the 
subject of the suit was a grant made by the Peishwa to an heredi- 
tary deshmukh authorizing him to levy dues from the ryéts, which 
dues were subsequently collected by the British Government and 
paid over to the deshmukh. In the latter case the subject was a to— 
da garas hakk, which, though originating in blackmail, had long 
been recognized as property capable of alienation and of seizure 
and sale in execution, and the liability for which had been assumed 
by the British Government. In both casos it was held both by the 
Courts*below and by this Committee that the Civil Courts were 
incapacitated by the Pensions Act from entertaining suits. It is 
not for their Lordships to examine into the relations betweon the 
Goverment, the farmers, the ryots, and the grantees of Malikana, 
or ire previqus state of the law, or the other considerations which 
may have dictated the poliay of the Pensions Act. It is enough if 
its effect is expressed in clear terms, The plaintiff might have 


~ 
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applied fpr a certificate which would have enabled the conrt to 
make some declaration of right as between her and the defendant, 
but she did not do so, and must submit to the disability which the 
Act imposes upon the Court. 

The plaintiff fails to get the decree of the Subordinate Judge 
altered in her favour in this respect, but it does not appear that 
her claim to do so has had any effect on the costs of this appeal. 
Their Lordships will humbly advise Her Majesty to discharge the 
decree of the High Court, except in so far as it disallows with 
costs the objections of the plaintiff to the decree of the Subordinate 
Judge ; to dismiss the defendant’s appeal to the High Court with 
costs ; and to restore the decree of the Subordinate J udge. The 
defendant must also pay the costs of this appeal. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Muthusami Aiyar and Mr. Justice Best. - 


Aplts. in No. (8 (4th and 
Soundarammal and another... Bh Bil Dependant), 


Appellants in No. 64, 


ve (7th, 10th, 11th, 18th, 
. Velayudam Pillai and others ... 5 614th, 16th, 17th and 
: 18th 19th and 20th 
Defendants). 
° v, e 
Rengasami Mudaliar and others gd AEE Doth THG ap 


peals 1, 2, & 3 (PIfs). 

Hindu Law—Inheritance- Sister’s daughter—Mother’s sister's daughter—Paternal 
uncle’s daughter's son—Bandhus—preferential heir—Alienation by guardian—Limitation. 

The sister’s daughter is not a bandhu and if entitled to inherit as a relative, can 
comein only after bandhus. The paternal uncle’s daughter’s gon being a bandhu ex parte 
paterna is a preferential heir to the mother’s sister’a son who is only a bandhu ez parte 
materna, Where the mother of a minor alienated certain property as his guardian 
in 1861 and succeeded to him on his death and a suit was brought for the recovery 
of that property in 1891 after her death in 1890, held that the suit was barred by 
limitation. 

Appeals against the Decree of the District Court of Coimba- 
tore in Original Suit No. 7 of 1891—Appeal 63 in so far as ib 
decrees th of items 2,17, 22 and 26 of Schedule I and items 6 and 
7 of Schedule II of the plaint and Appeal 64 in so far as it declares 
the alienations made by Thanathammal ande Parvathiam eal in 
favour of the appellants are not binding on the plaintéffs. ° >~- 

V. Bhashiam Aiyangar and T. hice for appellant. 


# A, S, Nos, 63 and 64 of 1893, : 2nd May 1894, 


Soungee- 
ammal 
DA 
Rungasami 
Mudaliar. 
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S. Subramaniem and T. Rungaramanuja Ohari for respondent. 

The court delivered the following. 

JUDGMENT :—These two appeals are preferred from the 
decree of the District Court of Coimbatore in O. S. 7 of 1891, 
No. 63 by defendants 4 and 5 and No. 64 by defendants 7,10, 11, 18 
to 15 and 17 to 20. 

The properties in dispute belonged to Chithambara Mudali: 
Upon his death they devolved on his adopted son Vencatachela 
Mudali, the last full owner. He died unmarried during hiseminority 
and his adoptive mother Muthammal succeeded him. Upon her 
death in May 1890, several persons claimed the right of succession. 

The three plaintiffs and defendants 1 and 2, the third defendant, 
and defendants 4° and 5 are the several classes of relations who 
claimed the succession. The third defendant claimed to be a 
Dayadi or Sapinda of Vonkatachela Mudali, the last male owner 
and also his mother’s sister’s son. The 4th and 5th defendants are 
the daughters of two sisters of Venkatachela Mudali, and the plain- 
tiffs and defendants 1 and 2 are the daughter’s sons of Venkatachela 
Mudali, the senior, who was the paternal uncle of the Jast male 
owner. The subjoined genealogical table shows how tlfé several 
claimants are related to each other and to Venkatachela Mudali, 

Muthu Mudali. 


-~ 


| (1) | (2) 

















ma , p —_ 
Venkatachela Mudali. Chidambara Mudal. 
Died first 
No- 4 Daughter : 
Minakshi No.5 one|son (8) Wife 
Ammal Inkshmi 
amma! aS aah, 
Muthusami Muthammal 
| Mudali 
Son died before No. 2 adopted gon and ` 
gons last male owner Daughters 
CaA < 
No. 8, Vencatachela Sornathammal Parvatiammal 
Mudali z 
No. 7 
° EAN 
Defendant. Kundasami No. | 10 No, | 11- 
No. 6 Indaliwho | Widow 
"Sons died before | Thanath- 
Plaintiffs No.2 ammal pees + 
and No. 14 Daughter mr 
lst Des) Š áth deft, Daughter . 
: Sundarammal Bubbammal 
bgs ° No.1? No. 18 
anghter 
° eP Parvathi 
ammal 


Ist Plff’a ‘wife, 
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The eight issues fixed in this case indicate the contentions of 
the parties now in possession of the several items of property and 
the several defence set up by them. The Judge decided the Ist 
issue for plaintiffs and the 2nd and 8rd issues against 8rd defend- 
ant. As to the 5th and 8th issues, his deoision is that Muthammal 
did make a gift of the lands to the several defendants, but that it 
is not proved that she had authority to do so. 


As plaintiffs and defendants 1, 2, 3, 6 and 12 entered into a 
comprofnise pending decision, the Judge has recorded no findings 
on the 4th, 6th and 7th issues. ~ 


Against his decision two sets of defendants have appealed. 
A. 5. 63. 


The appellants’ first contention is that the judge’s finding that 
8rd defendant is not a Dayadi is contrary to the weight of evidence. 
The judge has stated his reasons for his finding in paragraphs 
4 to 6 of his judgment. On reading the evidence, we sce no 
sufficient reason to come to a different conclusion. The evidence 
consists in the main, (l) of declarations made by Muthammal and 
(II) of those alleged to have been made by Chidambara Mudali, 
her husband and (III) of statements of witnesses that ho isa 
Dayadi and that he performed the funeral and other obsequies of 
both Chidambara Mudali and his widow. The witnesses who 
depose in appellants’ favor and to admissions of 8rd defendant’s 
relationship are mostly unconnected with the family and their 
statements are not consistent with each other. In endeavouring 
to help the appellants, several go too far when they say that 8rd 
defendant was not only a gnati but also a coparcener or undivided 
gnati and that he performed Chidambaram’s obsequies while the 
last male owner, his adopted son, was alive. It is true that there 
is documentary evidence in support of Muthammal’s admission 
but as observed by the judge, it is not safe to attach weight to it. 
Admittedly the 8rd defendant is her sister’s son and she made the 
admission on occasions when she had reason to be specially kind 
to him. The contention that he is a gnati or Sapinda must be ° 


disallowed as not proved. . 


Another contention in appeal is that 5th defendent’s "1st wit- 
ness Subbarays Mudali is also a Sapinda of the last full owner. 
The judge refers to Snbbaraya Mudah in paragraph 4 of his, 
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judgment and remarks that he has made no attempt to sepure the 
reversion. We observe further that 4th and 5th defendants did 
not plead his status as a Sapinda in answer to plaintiffs’ claim or 
ask for an issue in regard to it. l 

It is, however, admitted that 3rd defendant is the son of 
Muthammal’s sister and therefore mother’s sister’s son.of the last 
male owner. The judge finds, and it is also proved, that during her 
life, Muthammal gave portions of the property in dispute to 4th 
and 5th defendants who are her daughters with the conSent and 
approval of 3rd defendant and his wife and to the other defendants. 
As plaintiffs’ relationship to Venkatachella Mudali is admitted, the 
question of law arising for decision is whether as the sister’s 
daughters of Vencatachela or by reason of the consent of his 
mother’s sister’s son, the 8rd, 4th and 5th defendants exclude 
plaintiffs from succession. In paragraph 2 of his judgment the 
judge relies on the table of succession in Mayne’s Hindu Law, 
Ss. 466 and 535 and concludes that uncles daughter’s sons are 
preferable heirs as compared either with sister’s daughters who 
have no place among Bandhus, or with the maternal aunt’s’son who 
is only related on the mother’s side. Appellatits’ Pleader contends ` 
that male Bandhus are to be preferred to females only when they 
belomg to the same class and that appellants are: entitled to the 
reversion. In support of his contention he relies on the case 
reported at Afuthusami v. Muthukumarasumi, I. L. R, 16M, 28. 
On the other hand it is urged for Plaintiffs that as Bhinna Gotra 
Sapindas on the father’s side, they are the next reversioners and 
reliance is placed on the decision reported at Umaid Bahadur v, 
Uddi Chand, I. L. R, 6 C, 119. 


We are of opinion that the contention on Appellants’ behalf 
cannot be supported. As sister’s daughters they are not Bandhus 
in the sense that Bandhus are Bhinna Gotra Sapindas, as stated in 
Chapter II S. 5 placitum 5 of the Mitakshara and if they are heirs, 
they can only take after them as female relatives according to the 
decision of the High Court reported at I. L. R, 16 M, 23. ° 


ere can he no doubt that whatever their rights may be as 
relatives, they cannot exclude male relatives who, as Bhinna Gctra 
Sapindas or regular Banddus are entitled to succeed under the 
Mitakshara Law in preference to them, 


e ° 
@ ~ 
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The learned pleader for the appellants argues that under Hindu 
Law males exclude females only when they belong to the same clasg 
of relatives ; but te this proposition we cannot accede. Take for 
instance, the case of competition between a sister and the son of 
another sister, and it cannot be denied the latter excludes the 
former, because he is a Bhinna Gotra Sapinda whilst the sister is a 
mere relative and being a femake can offer no funeral oblations. 
Again it is a well known pirnciple of Hindu Law that when in the 
table of succession one class of heirs ranks above another, the class 
that is named first must be exhausted before the class that is named 
next can be letin asin the case of a brother and nephew, or of 
nephew and brother’s grandson. As female relatives form a class 
inferior to male Bhinna Gotra Sapindas as in the case of a sister 
aud sisters son, plaintiffs as daughter’s sons of the last male 
owner’s paternal uncle, are preferable heirs to the appellants who 
are only his sister's daughters who if as such, in the list of 
heirs at all, have a place therein as mere relatives, before the pro- 
perty escheats to the crown. As between plaintiffs and tho 8rd 
defendant the latter is a Bandhu ex parte materna whilst the former 
_are Bandhus es parts paterna. The decision in Muthusami v. 
Muthukumarasami, (I. L. R. 16 M, 23) is not in point. There, 
the competition was between a maternal uncle and the father’s 
paternal aunt’s son both of whom were Bhinna Gotra Sapindas and 
Bandhus. 


This appeal must fail and is dismissed with costs. 
R. A. 64, 


As regards appeal No. 64, it refers to the contention which 
forms the subject of the 8th issue. The properties to which it re- 
lates passed into appollant’s possession from that of one Thanath- 
amial, a widow of one of the first cousins of the last male owner, 
No. 14 in the pedigree. The Judge finds as a fact that Muthammal 
the widow of Chidambara Mudali and his adopted son—tlte last 
male owner—executed a deed by way of partition assigning certain 
lands to the mother and daughter in L861. He was of opinion that 
Muthammal had xo right to convey the lands absolutely that 
her son was then a minor, but that effect could be giver to the 
alienation as æ provision for maintenawce which it was competent 
to Muthammal to make, -On this view, he held that the alienation 
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was not binding upon the reversioners as a body after tho demise 
of Thanathammal and that in the meantime, the plaintiffs were 
not entitled to claim possession, and passed ‘a decree pccord- 
ingly. He declared the title of plaintiffs as reversioners as 
a body after Thanathammal’s death, because he did not desire © 
to adjudicate on the effect of Ist plaintiff’s attestation of docu- 
ment IX whereby Thanathammdl and her daughter Parvati, who 
is Ist plaintiff's wife, conveyed the lands in dispute for Rs. 6000 
in July 1876 to one Aravan Pusari. The contentions ow appeal 
are (1) that no declaration onght to have been made (2) that 
defendants 3, + and 5 are a8 Bandhus preferable heirs (8) that 
a suit for a declaration of title was barred by limitation, and (4) 
that it was competent to Muthammal as the guardian and adoptive 
mother of her minor 3on to alienate absolutely a portion of the prop- 
erty in lieu of maintenance. We don’t think that the Judge’s decree 
can be supported so far as it is against these appellants. He finds 
ag a fact that the alienation was made by Muthammal and her minor 
son and that what was conveyed was an absolute estate. As the 
last male owner was alive, the alienation was not that of a-widow’s 
estate by a widow, but that of an absolute estate hy the guardian of . 
the last male owner. It was open to any next friend of his to 
have stepped forward daring his minority and set aside the 
alienation on the ground that it was an act done without adequate 
necessity or in oxcoss of tho limited authority of a guardian. As the 
alienation took place in 1861 and the present suit was brought 
in 1891, a suit to set it aside would be barred, if the minor were still 
alive and his reversioners cannot take a higher position. The Plain- 
tiffs’ claim must therefore be held to be time-barred. 


This appeal must be allowed and the Decree of the Judge set 


aside, so far as it refers to the properties in appellants’ possession 
with costs throughtout. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


esent :—Mr, Justice Muthuswami Aiyar. 


Appachi Segtharam Patter ... .. Petitioner (Petitioner) .* 
R v. 


Valia Veotil Parnkutti and othors ... Respondents (Counir, Petre), 
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e 
Civil Procedure Code Ss- 206 and 622—High Court’s Powers in” revision—Sepatate 
costs—Rule 37 of Rules under the Legal Practitioner's Act. 


Wheréthe judgment in a case dismissing the suit did not award separate costs 
to the defendants, but separate costs were entered in the deoree, held that the court 
could correot the error, under 8. 206 of the Civil Procedure Code. Where, in cor, 
recting the error, the court directed separate costs to be entered for separate defend- 
ants, striking out the separate costs in favour of others, held that the High Court 
has power under 8. 622 of the Civil Procedure Code, to direct that only one set of 
costs should be allowed to all the defendants together. 


Under Rule 87 of the rules framed by the High Court under the Legal Practi- 
tioner’s Act, to entitle the defendants to separate sets of costs, not only should thoy 
set up separate and Misting; defences, but they should also succeed on different 
defences. 


Petition under S. 622 of the Civil Procedure Code, praying the 
High Court to revise the order of the court of the District Munsiff 
of Quilandy dated 5th April 1898 passed on Miscellaneous petition 
No. 755 of 1898 (in Original Suit No. 388 of 1891). 


P. R. undra Aiyar for Petitioner. 
K. R. Subramanya Sastri for Respondents. 


JUDGMENT :—The judgment awarded no separate costs but 
the decree awarded separate costs. To this extent there was 
-variance between the judgment and the decree. The Munsiff had 
jurisdiction to interfere under S. 206 of the Civil ProceduresCode. 
No separate costs can be allowed under Rule 37 of the Rules 
framed by the High Court under the Legal Practitioners Act 
unless separate defences were set up and the defendants succeeded 
upon those defences; neither the 7th and 8th nor the 11th and 12th 
defendants succeeded on their separate defences. That the Panayam 
deed sued on was without consideration and the debt was not bind- 
jng are common grounds upon which alone the plaintifi’s suit failed. 
The District Munsiff is in error in awarding separate Vakil’s fees 
to 7th and 8th defendants and to 11th and 12th defendants. He 
ought to have awarded them only one. When a court owing to 
the misconstruction of a rule of practice exercises a power or juris- 
diction which it would not have but for the misconstruction, it is a 
proper case-for interference under S. 622. The District Munsif’s 
order will be modified accordingly. Defendants 7, (8 1} and 12 


will pey ee s costs in this court, 
° 4 


Seetharama 
Patter. 


vs 
Parnkutti. 


Latchanna 
Sa ayya. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr, Justice Muthuswami Aiyar. ° 
Nanda Varapu Peda Latchanna ... Appellant (Plaintif).* 
v. l 
Soory China Sarvayya and others ... Respondents (Defendants). 


Civil Procedure Code S. 18—Res judicata between co-defendants. 


Where certain land was claimed bya plaintiff against certain defendants as 
‘able to redistribution among them all as Agrabaramdars and the first defendant’s 
claim to itas an In3m was negatived, held that though the suit having been tried 
ex parte, there was no active contest by the defendants, the deciaioa in that suit 
has the force of res judicata in & subsequent suit between the other Agraharamdars 
and the former first defendant. Chandu v. Kunhamed, I. L. R., 14 M, 325, 


Appeal against the remand order of the Subordinate Judge’s 
court of Vizagapatam dated the 10th day of August 1892 passed 
in appeal Suit No. 172 of 1891 presented against the decree of the 
court of the District Munsif of Yellamanchuli in Original Suit 
No. 587 of 1880. 


KR. Subramanya Aiyar for appellant. 
hh, B. Michell for respondent. 
JUDGMENT: Muthuswami Atyar—The ‘question for deter- 


.minaéion in this appeal is whether the Ist defendant’s claim to the 


land iu dispute as his Inam is res judicata. The facts of the case 
are sufficiently stated by the Subordinate Judge in paragraph 7 of 
his Judgment. Itis observed by him that between the plaintiff 
and the defendants in the previous suit including plaintiffs and 1st 
defendant the question is certainly res judicata. Though the plain- 
tiff and defendants in the present suit were merely co-defendants 
in the previous suit and though they were ex parte and there was 
no contest between them yet my decision in this case must depend 
on explanation V of'S. 18 of the Code of Civil Procedure. It was 
held with reference to that explanation in the case reported in 
I. L. R., 14 M, 325 and 327, Chandu v. Kunhamed, that though the 
lst defendant in that case under whom the then plaintiff claimed 
was ex parte in the preyions suit and the title of the 2nd defendant 
sel tiga bô said to have been actively contested between 


* O, M, A. No. 5 of 1893,, 8rd August 1894, 
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tno.. A firstand 2nd defendants yet the-1st defendant and his other 
co-sharergs mustbe held as claiming under the plaintiffin the previous 
suit by efplanation V of S. 18 of the Code of Civil Procedure. The 
case now before me ig on all fours with that case. The parties to 
this suit were co-defendants in the previous suib and though they 
were all ex parte, the land in question was claimed by the then plain- 
tiff as part of the Agraharam land which was liable for redistribu- 
tion among him and the defendants who are other Agraharamdars 
and his co-sharers. It was the Ist defendant who claimed the 
land in question as his Inam, in execution, but his claim was dis- 
allowed under 8. 244, Upon these facts, it is clear that the other 
co-defendants who were co-sharers in the Agraharam with the 
plaintiff in the previous suit must be taken as claiming under him 
as he claimed the land as common to himself and the other Agra- 
haramdars and as such partible amongst them. The principle on 
which this explanation rests is that when an adjudication is neces- 
sary to give the appropriate relief to the plaintiff in the present 
suit, the adjudication is res judicata even as between co-defendants 
when the right asserted by the plaintiff and decided in the previous 
suit was one so asserted and decided as common to himself and 


others. 
The order of the Subordinate Judge must be set aside and the 


decision of the, District Munsif restored. Respondents will pay 
appellant’s costs both in this court and in the lower appellate court. 


IN THE HIGH COURT OF JUDICATURE A'T MADRAS, 


Present :—Mr. Justice Muthusami Aiyar and Mr. Justice 
Shephard. 
Pana, Ravanna. Mana, Ana, Alagappa Chettiar. Applt. (PIF.)* 


Vv. 
Kana, Reona, Kana Vellian Chetti and another. Respdts. (Defts.) 
Joinder of parties—Suit by Manager on document ¢recuted in his name—Section 22 
Limitation Act. —Amendment of plaint, z 
Where the Members of an undivided Hindu family constitute a trading firm 
and a salary ohit is executed by an agent to the manager of the family, held, in an 


Alaga 
C 
v, 
Vellian Chetti, 


action against the agent on the salary chit, that all the members of the family should 


be .joined as parties and that an action by the managing member alone is bfd, not- 
withstanding the assent of the other members to his suing alone. N 
SE E a ee ee 


# A, B, No. 63 of 1894, 2nd October 1894, 
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è 
Held also that the plaint ought not to be allowed to be amended by the addi» 
tion of the other members, where such an amendment would either deprive the 
defendants of the defence of limitation orth amendment is useless, thg suit being 
liable to be dismissed under Section 22 of the Limitation Aot. 
Appeal against the decree of the Subordinate Judge’s court 
of Madura (East) in Original Suit No. 4 of 1898. 


S. Subbramaniem and FV. C. Nesikachariar for Appellant. 
fi. F.-Grant for the Ist Respondent. 
P. S. Sivaswami Iyer for the 2nd Respondent. 


JUDGMENT.—It appears from the plaint that the 1st Defen- 
‘dant Vellian was on the 19th January 1887 engaged by the plaintiff 
to carry on his business in Moulmein for a period of three years . 
and that accordingly he did act as the plaintiff’s agent till ihe 17th 
December 1889 when he left Moulmein. It is charged against the 
Ist defendant that during the period of his agency he acted in 
contravention of the plaintiff’s orders and that on his return to this 
country he refused to render proper accounts. The plaint was 
presented on the 14th January 1898. 


On the 14th August 1893 the defendants put im separate 
written statements in both of which it is objected that the suit is 
bad for non-joinder of parties, because the plaintiff is only one of- 
several members of a Hindu family carrying on business in partner- 
ship together. On the same day, the 14th August, certain prelimi- 
naryeissues were adjusted with reference to this objection. By 
the first of them the question of fact is raised. ‘ Whether (as 
alleged ‘in the plaint) the plaintiff is sole owner of the firm P. R. 
M.A.in Moulmein, or whether such firm has other partners, or 
belongs to a family which has other members.” On the 2nd Nov- 
ember certain persons describing themselves as members of the 
family of the plaintiff Alagappa put in a petition stating that 
Alagappa was the manager of the family business and that the 1st 
defendant was by him alone appointed. agent, and asking that the 
plaintiff might be permitted to proceed against the defendants. . 


On the 14th November the plaintiff himself filed a petition 
praying that, if the court holds that the other members of his 
undivided family should also be parties, they might ‘ also be describ- 
ed as plaintiffs.’ On the same day the trial of the preliminary issues 
took”place. The plaintiff Alagapp® was examined as.a witness. 
He at once admitted that,he was not the .sole owner of the firm 
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but that five persons in all named by him as members of his 
family were interested init. The witness proves the execution by 
the 1st®defendant Vellian of the document (A) called a salary chit 
and explains that the letters P. R. M. A. appearing in that paper 
before his name Alagappa are not his own initials but stand 
for the firm’s name. 


On the evidence the judge held that the plaintif was not 
competent to maintain the suit in his own name only, Further œ 
with reference to the petition presented on the same day, but after he 
had expressed an opinion adverse to the plaintiff, he refused to allow 
any addition of new parties. The suit was accordingly dismissed. 
The appeal was supported on alternative grounds. It was argued 
that the plaintiff Alagappa was competent to maintain the suit in 
his own name, or in the alternative that the designation of the 
plaintiff in the cause title was sufficient to denote all the persous 
interested in the firm. There can be no doubt that as a general 
rule all the members of a partnership firm ought to be joined 
as plaintiffs in a suit brought in respect of transactions with the 
partnership. It makes no difference that the persons, carrying on 
business together, were also members of a Hindu family, Kalidas 
Kevaldas v. Nathu Bhagvan, I. L. R., 7 B, 217 and cases cited. The 
proposition that the manager of a Hindu family can sue without 
joining those’interested with him is one which cannot be support- 
ed and no authority was cited in support of it save a dictum in 
Arunachalu Pillai v. Vythilinga Mudaliyar, I. L. R., 6 M. 27, 28. 
There can be no doubt in the present case that the employment of ə 
Vellian as agent was an employment in the business of the firm and 
that the contract was made by Alagappa on behalf of the firm. 
‘The Appellant’s Vakil, however, endeavoured to convince us that 
Alagappa, though acting for the firm made the contract in lis own 
name under such circumstances as to entitle him to sue alone. The 
case of Agacio v. Forbes, 14 M. P.C. 160, was cited and it was 
urged that similarly here Alagappa was entitled to sue alone, In 
Agacio v. Forbes it is true that the contract made in Hongkong 
between the plaintiff and the defendant was made for the benefit 
of the plaintiff's firm; but the consideration for it, namely, the 
forbearance by the plaintiff from proceedings thr eatengd*against© 


third parties, was a consideration moving from the "plaintiff alone, 
® 
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for he alone was in Hongkong representing his firm which carried 


on business in Valparaiso. 
° 


If instead of being a partner Agacio had been a mere agent 
of a foreign principal, the case would have come within the principle 
recognized in §. 280 (1) of the Contract Act. And in considering 
the qnestion of parties to an action, the case of partners, and that 
of agent and principal, stand on the same footing, the question in 
either case being, with whom was the contract made in point of law 
Inndley, on Partnership 487, 


For these reasons we think that the authority cited is not 
applicable. In the present case there is nothing to show thatthe — 
right of suing on the contract was restricted to the plaintiff, Lucas 


- v. De la cour 1 M, 8. 249. On the contrary it appears on the 


face of the salary chit that the retainer is by the firm and not by 
Alagappa in his individual capacity. It follows that the general 
rule above stated requiring the joinder of all the partners must 
apply. See Lindley on Partnership, 8rd Hd., 486 & 489. 


This being so, we are asked to read the name of the plaintiff 
given in the cause title as designating not Alagappa only, but his 
partners or coparceners. It seems to us impossible in the circum- 
stances of the present case to say that there is ẹ misdescription as 
was held to be the case in Kasturchand Bahiracdas v. 8 agarmal 
Shriram I. L. R, 17 B, 418. It is abundantly clear that the plaint 
was not read by the plaintiffs Vakil in the manner in which we 
are now asked to read it, for otherwise the pleader would not 
have gone to trial on the issue raised by the judge with regard to 
the question whether the plaintiff had other partners. It is con- 
tended that the pleader misconstrued the plaint, but the mistake is 
by no means obvious and we must assume that the party is duly 
represented by his pleader. 


We are clearly of opinion that the defect is one which could 
only be cured by the addition of the persons who along with 
Alagappa constitute the plaintiff’s firm or family. It remains then 
to consider the question whether even at this stage those persons 


“ought t6 þe brought $n tho record. No formal application to that 
T effect was made in the court below, nor 18 any such application 
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made before us. On the respondents’ bebalf it is said that tho 
required amendment ought not now to be made, because any claim 
against Vellian by the partners of Alagappa would be barred by 
the statute of limitation. Even on the 14th August when the 


informal application was made on behalf of thoso persons, such . 


a suit would equally have been barred, On the other hand the plain- 
tiff had elected to go to trial without offering to amend and there- 


fore ought to be left to the consequences. Dular Chand v. Balram 
Das I. L. R, 1 A, 458. 


The case of Mohummid Zahoor Ali Khan v. Mussumut Tha- 
kooranee Rutta Koer, 11 M. I. A. 468, 486 was cited in support of the 
contention that the possibility of the bar of limitation afforded a 
reason for allowing an amendment. Thatcase is, however, plainly 
distinguishable from the present and from Weldon v, Neal. In 
Mohummid Zahoor Ali Khan v. Mussumut Thakooranee Rutta Koer, 
11 M. I. A., 468, 486 the mistake made consisted not in the non- 
joinder of parties or the omission of any statement of claim, but in 
the joinder of parties who ought not to have been joined. In the 
result the cause was remitted for trial on the issues touching the 
liability of the defendant Rutta Koer on the bond in respect of 
which the suit had been brought. It is not necessary to consider 
what would be the consequence if the other partners were joined 
as to which point several cases were cited Kalidas Kevtldas v. 
Nathu Bhagvan, (I. L. R., 7B, 217, Appeal No, 81 of 1887; Appeal 
No. 150 of 1893 and Appeal No. 55 of 1898), 


In our opinion the amendment which, as has been observed, 
was never asked for in this court or in the court below ought not 
now to be made. 


If by the amendment the defendants were deprived of the 
defence of limitation, then according to the view taken in Weldon 
v. Neal 19 Q. B. D. p. 894 and followed in this court Mallikarjuna 
v. Pullayga I. L. R, 16 M, 319 the amendment ought not to be 
allowed. On the other hand if the amendment must by the opera- 
tion of §. 22 of the Limitation Act lead to the dismissal of the suit 
then it would clearly be useless. A ji 


The Appeal is dismissed with cos$s. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Muthusami Aiyar and Mr.® Justice 
Shephard. 


Alagappa Mudaliar io a ... Appellant (Plarntif).* 


Sivarama Sundara Mudaliar and others. Repondents (Defendants). 


Trusteeship alienation of, invalid—Sale of property valid though coupled with sale 
of trusteeship—Agreement to divide—Suit for specific performance—Joinder of defend- 
ants—S, 28, 2., P.C. i 

Where the grantor and his descendants had been successively managing a 
charity and there was no deed of endowment or other evidence, showing the course 
of devolution of the mght of management, held that all the song of the previous 
rightful manager were eatitled to be trustees and an alienation of their rights by 
some in favour of one of them which amounts toa complete divesting of their 
rights and not a mere delegation of powers liable to resumption is invalid. 

A sale by some of the members of an undivided Hindu family to another of 
them of their rights as joint trustees of a oharity and of their share in family pro- 
perty for one entire sum. is valid to the extent of the family property and the 
purchaser is entitled to a decree for it, if he does not claim an apportionment of the 
consideration. A completed agreement to effect a partition of family property in 
cortain ways can be the basis of & suit for specific performance and the gourt may 
pass a decree, directing a deed of partition to be executed, though as part of the 
ngrcoment, it was intended by the parties that a ‘deed of partition should be drawa 
up, but was not. 

Hefd also that in a suit for specific performance upon an agréement of partition 
entered into by the plaintiff and the lst defendant, the son of the 1st defendant may 
be impleaded as a defendant under S. 280. P. O., though no speciflc performance can 
be claimed against him, he not having been a party to the agreement, and the relief 
prayed for against him was merely a declaration that the, agreement was binding 
upon him, 


Appeal against the decree of the Subordinate Judges Court 
of Tinnevelly in Original Suit No. 36 of 1889. 


S. Subramaniem & V. Krishnaswami Iyer for appellant. 


C. Ramandra Row Sahib, M. R. Ramakrishna Iyer & 0. R. 
Thirurgnkatachariar for first respondent. 


V. O. Keshachariar for third respondent. 
ORDER :—This is an appeal from the decree of the Subor- 


dinate Judge dismissing the suit without costs. The judgment of 
the Sahordinate Judge which on the substantial issues of fact (the 
an a fee eee 


# A, S. No. 28 of 1894. e ~ 25th October 1804, 
t 
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lst, 2nd, rd and 6th) is in the plaintiffs favour, proceeds npon 
certain grounds of law upon which also the arguments in the hear- 
ing of the appeal turned. The judge’s findings on the facts were not 
questioned. Itis found asa fact that by agreement between the 
three brothers a sale of certain properties by auction was effected 
and the plaintiff became the purchaser. The terms of the whole 
arrangemert are set out in Hxhikit E. This sale included among 
other things the huk right of Vachakarapatti Choultry, the lands 
attached to the Choultry and certain other lands the Kudivaram 
of which is vested in the famil y. As to these latter it is asserted 
on the defendant’s behalf that they also are part of the charity 
property. There has been no finding on the point. 


The Vachakarapatti Choultry is one of several charities man- 
aged by the family to which the parties belong. It is admittedly 
a public charity. There is no direct evidence as to the conditions 
fixed by the founder for tho management of the chonltry and 
its property or for the devolution of the right of manage- 
ment, In the Inam statement made by the plaintiffs father 
Thittarappa, Chidambaranatha who is described as the latter’s 
great grandfather and manager of the charity, appears under 
the heading “name of the original holder.” In another column 
it is said “the Inam was granted to my ancestors by the 
Carnatic Rajalis for the purpose of conducting charity in the 
choultry etc.” Thittarappa, it appears, was one of three brothers 
who having previously divided among themselves their family 
property, -in 1871, proceeded to divide the family charities, It 
is recited in the deed of 26th May 1871 that it was at first 
settled to manage in common the charities attached to the family, 
but that they had since come to another arrangement with regard 
to the same. Under that arrangement the Choultry now in ques- 
tion fell to the share of the plaintifi’s father. He died in July 
1877 leaving 2 sons Alagappa and Sivarama Sundara the plaintiff 
and defendant No. 1 and a third, then a minor, now deféndant 
No.2. In the same year ib was agreed between the two adult 
brothers, ‘that although the Aukdarship was common to three, it 
should be registered in the name of the eldest the deféndant 
No. 1. This is all the evidence adduced with regardeto the 
management of the Chouliry and it is not likely that more would be 
forthcoming, in as much as it appears from tho ‘pedigree that the 

5 ; 


° d 
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grand-father and great grand father of Thittarappa each left only 
one son. “Judging from the scanty materials available, w8 think it 
must be taken to, have been the intention of the founder of the 
Choultry that the office of manager should be -held in common 


-by the family of the original holder. No other role of succession 


can well be suggested. The fact that in 1871 a division of the 
charities then belonging to the family took place is*by itself no 
ground for holding that any other rule than that above stated holds 
good with regard to this choultry. It was argued by the plaintiff's 
Vakil that although the office of superintending religious or charit- 
able institutions cannot be alienated like ordinary property, it is 
competent to any one member of the family interested to renounce 
or waive his right in the matter, Mancharam v. Pranshankar 
(I. L. KR, 6 B, 298). Our attontion was also called to thé cases in 
which it has been held that one person may by forcé of the law of 
limitation lose his right to such an office and another may in the 
same manner acquire it. It is true that there is an apparent incon- 
sistency in hclding that by operation of law an alienation may be 
effected which cannot be effected by an act of the party. Lt may be 
‘suggested that the explanation lies in the fact that the law of limita- 
tion is a law of a general and positive character and that no exemp- 


‘tion from it is allowed in the case of charitable or religious offices. 


It is“vell settled that such offices cannot be alienated by the act of 
parties. The question then is whether the arrangement made in the 
present case amounts to an alienation. If it was a mere arrange- 
ment for the more convenient management of the choultry, reserv- 
ing to the plaintif’s brothers their right of control and, if neces- 
sary, of resumption of actual management, then it might be said 
that there would be no interference with the suppposed will of the 
founder-and that the arrangement would be lawful. To that extent 
it seams clear that any coparcener jointly entitled to management 
may waive his rights. But the transaction now before us is of a 
very Gifferent character. It is cleariy intended that the brothers 
other than the plaintiff shall divest themselves altogether of all 
right of control over the choultry. For the future it was intended 
that the right of management should devolve in the lino of Plaintiff 
‘and his heirs to the exclusion of his brothers, In our opinion it 
makes no difference that the alienes is a member of ‘the same family. 


(See Kuppa Gifrukal v, Dorasami Gurukal, I. L. R , 6. M. 76 and 
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Narayana v. Ranga, I. L. R, 15 M, 183). We think the Subordinate 
Judge*vas right in holding the alienation to be invalid. 


The next question is whether the judge was mght, in con- 
sequence of this ruling and for the other reasons given by him, in 
dismissfng the suit altogether. His main reason for dismissing it 
was that in his view the stipulation that a formal document should 
be drawn’up and registered shoaved that neither party intended to 
be bound until that was done. The Judge refers to Ridgwayy. œ» 
Wharton, 6 H. L. C. 238. 


In our. judgment, the Subordinate Judge has misunderstood 
the law and the observations made in the case cited. The plain 
question is whether in fact the terms of the agreement have been 
definitively settled, or whether the matter rests in the stage of 
negotiation. Herc there is no doubt that terms of the arrangement 
had been finally determined. There was a full and complete agree- 
ment between the parties and they must, as observed by Lord 
Cranworth, be bound by it, notwithstanding that they intended to 
have a formal agreement drawn up. (6. H. L. C. 268). 


Then it is said that, as part of the agreement is void and there- 
fore cannot be enforced, the plaintiff ought not to have a decree 
for specific performance as to the remainder. But for the offer 
made before,us by the plaintiff’s Vakil, there would certajnly be a 
difficulty in decreeing specific performance in part. The plaintiff 
is by the contract under an obligation to pay Rs. 7,590 as the price 
of two properties. It is not clear whether he has paid the money, 
or not. However, he is willing to pay it as the price of the one 
property only in respect of which the agreement is lawful. That 
being so, no question arises as to the apportionment of the money 
between the legal and the illegal parts of the transaction. The 
plaintiff being content to-pay the whole consideration, we see no 
reason why the defendants should not be compelled to perform that 
part of the contract which is lawful. The defendant’s Vakil could 
not suggest that there would be anything inequitable in sach a 
decree ; he only objected that the plaintifi’s offer was not made 
in the court below. This is a matter with which we can deal in 


our order as to costs, å z 


On behalf of the defendant No. 8 the minor sån of "defendant Š 
No, 1, a further objection is taken to the framo of the suit. It is 
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said that he was improperly made a party to a suit for specific 
performance, because he was not a party to the contract and no 
other cause of action could properly be joined in this suit. It is 
clear that against him there can be no decree for specific perfor- 
mance, and indecd the plintiff does not ask for such relief.against 
him. But the plaintiff is interested in having him before the court 
in order to obtain an adjudication against him as well with regard 
e tothe existance of the contract as with regard to the question 
whether the contract is of such a nature as to be binding on him. 
The objection that such a decrec as is required against the defend- 
ant No. 3 is one which cannot be combined with a decree for 
specific performance against the other defendants appears to us to 
be met by 5. 28 of the Code of Civil Procedure. According to 
that section all persons may be joined as defendants against whom 
the right to any relief is alleged to exist whether jointly, severally 
or in the alternative in respect of the same matter. The reasons 
for giving this latitude are explained in Honduras Railway Com- 
pany v. Lucker L. R., 2 Ex. Division 301 where also specific per- | 
formance was part of the relief claimed. We observe that this 
authority is not mentioned in Jiuchumsey Ookerdu v. Fazulla 
Cassumbhoy, I. L. R, 5 B, 189, a case somewhat resembling the 
present. It appears to us that there is here one and the same matter, 
namely,¢the contract between the plaintiff and his adult brothers 
in respect of which he has a right to relief against them and also 
against the minor defendant. It is immaterial that the relief is not 
e thesame in both cases Janokinath Movkerjee v. Runjun Chuckerbutty 
I. L. R.,4 C. 949 and Rajdhur Ohowdhry v. Kallhristna Bhatta- 
charjya, 8 C, 963). Cortainly the present case is within the reason 
of the rule, for it would be most inconvenient to leave to be decided 
in another suit against the minor defendant the quostion above 
mentioned. Of these questions, the latter has been left undeter- 
mined, although im the written statement of the minor defend- 
ant there is an allegation that the arrangement between the three 
brothers is prejudicial to his interests. If the plaintiff desire to 
have any decree against the minor defendant, there must bea 
_ ginding on the issneavhether the said arrangement was made in 
æ» fraùd of the interests of the minor defendant. There must also be 
findings on the 8th,e9th, 10th“and 11th issues. we 


r f 


*paRTs XI & XII. | THE MADRAS LAW JOURNAL REPORTS. 293 
® 


As to the memoranda of objections, we see no reason to inter- 
fere in the matter of costs on which the Subordinate Judge has 
exerc@ed his discretion. 


Findings on the evidence already recorded are to be returned 
within one month trom the date of the receipt of this order and 
seven days will be allowed for filing objections after the findings 
have been posted up in this court. 





GENERAL INDEX. 


Abkari Act (Madras) I of 1886 8. 4.3— Bail-bond—Enforce- 
ment’ of penalty—Criminal Procedure Code, S, 514—Diaecretion of 
Magistrate. . 


When, on dofanlt of fippentance of a porasti b bailed to appear be- 
fore an Abknri Inspector, he is of @pinion that the penalty men- 
tioned in the bail-bonghould be enforced and foryards the bond 
under 8. 43 of the Abkari Act to the Bigiatrate-diaving juris- 
diction to try the offence »f_ which the -pers d was ao- 
cusbd, the Magistrate is not to bé regarded ns-a mere executing 
officer but has the same discretion which he would have, ifa 
defaulter had failed to appear before his own court. 


Queen Empress v. Para Palayathan see 
Acts :— 


1816 : XTII: —See REGULATION. 

1817 : VIL: -See REGULATION. 

1831 : VI:—See REGULATION. 

1839 : XXXII -—See INTEREST Act 

1859 : VIII -—See LIMITATION Act. 

1859: XIV :—See ESTOPPEL. 

1868 : XX :—See RELIGIous ENDOWMENTS ACT. 
1864: II :—See REVENUE RECOVERY ACT 

1870: VIL:—Sese Court FEES Act 

1871: XXIII :—See Punaions ACT. 

1872: I:—See Hvipence Act. 

1872: IX :—Sec Contract Act. 

1877: I -—See Srrciric BELIEF Act 

1877: VII :—See REGISTRATION ACT. 

1877: XV :—See LIMITATION ACT, 

1879: £:—Sce Stamp AOT. 

1879: XVIII :—See LEGAL PRACTITIONERS Act. 
1831: KXVI:—Sees NEGOTIABLE INSTRUMENTS ACT. 
1882: IV -—See TRANSFER oF PROPERTY ACT. 


1882: XIV .—See Olvin PRooEDURE CODE. 
1886: I:—(Mapras) See ABKARI AOT. 


1889 - VI :— See Succession CERTIFICATE AOT. 


Page. 


Admissibility of judgments and decrees not interpartes—See @VIDENCK 
Aot. 


Admission.—By pleader. 


The opinion expressed by a pleader in the course ofan argument ¢ 
adversely to a claim which he undertook to advocate 18 not bird- 
ing on his client when itis not 10 accordance with the law apphe- a 
able to the case. ò 


kisehnasania Iyengar v. Rajagopala Iyengar , e 


2 a GENERAL INDEX. — 


~ 


Agreement for lease,—-See Staup Act (2). 
Agricultural lease— See TRANSFER or Property Act (2). 


1.—Appeal—Privy Council.—withdrawal of. 


On the application for withdrawal of a minor appellant tvho has lodged 
an appeal to the Privy Counoil in which the printed record has not 
been transmitted, the High Court has power to order the with- 
drawal of the appeal when it is satisfied that the compromise lead- 
ing to the application for withdrawal is beneficial to the minor. 


Narainasams Pillat v. Cuppusami Pillai ss Y ae 112 
> Provisional decree in partition suit. Seb Civil 
a Procedure Code (1) 


3.—-—\-—-———-Valuation of. See Valuation of appeal 
B. 





Bail-bond—Ses Apxari Act. 
Bandhus—See Hindu Law (4) and (5). 
Caste-head—Kacommunication—v urisdictron—Validity of order, 


Held, that a provisional order of ex-communieation passed by the 
head of a caste to which the plaintiff belonged for neglecting to 
visit him, refusing to pay him the customary fee, and associating 
with excommunicated members of the casto is valid, the order 
having been passed in the proper exercise of his authority and 
within hig jurisdiction. : 
Ganapati Bhatta v, Bharati Swams a re a ii oe aie 101 


Civil Procedure Code§ § 2,540 — Provisional decree — partition 
snit. An Appeal will lie against a provisional decree in a partition ° 
suit Such a decree ought to declare the several rights and liabilities 
whioh have been adjudicated upon and embody an order similar to 
ee contemplated by S. 215 and 216 A. ot the Civil Procedure 
Code. 


Krishnagamy Aiyangar v. Rajagopala Aryangar ees iae cen aes 212 


32,.—_——_——__-— ———  §.13—Karnavanand senior anandravan 
not sued in a sepresentative char acter—Subsequent suit by other mem- 
bers. 


The decision in a suit by tho Karnavan of ‘a tarwad against the 
Karnavan ond senior Anandravan of a branch tarwad not implead- 

„ed in a representative character cannot have the force of res 
judicata in a suit instituted by the junior members of the branch 
tarwad against the plaintiff in the former suit in respect of the 
same property. 


Komappan Nambiar v. Ukkaran Nambuar ... i se a or 4 











3. B 13 Res-judicata between Oo-defendants. 


Where certain land was claimed by a plantiff against certain defendants 
as liable to redistribution among them all as Agraharamdars and 
the first defendant’s claim to it as an Inam was negatived, held that 
though the suit having been tried (ez parte,) there was no active 
contest by the defendants, the decision in that suit had the force of 
res-judicata in a subsquent suit between the other Agraharamdars. 

i and the former first defendant. 


Chandu Y. Kunhamed I. L. R. 14M 326 followed. 


Latchanna v Sarvayya .¢ ne ‘ nee bee aos 282 
@ e 


P - 3 (avs 18. ẹ Res. Judicata—similar conditions of appealability—See 
ontract, 1, 


$ GENERAL INDEX. 


N 


- 


4. ——-—-—— B. 13, See UNLAWFUL AGREEMENT. 


§.— ———_—-— Rs. 25, 223.—Tranafer of execution—Juris- 
dsct¥n—Mortgage decree—Eweculion agatnst property not morigaged 
—Share of coparcener not sold. 


Held, that the transfer of a decree passed by a District Court and ex- 
ceeding in value the jurisdiction of the District Munsif for execu- 
tion to a District Munsif is valid. 


Held also, where a mortgage decree is passed against one of two un- 
divided brothers, directing the sale of family property and execution 
against fhe person of the defendant forthe balance after deducting 
the sale proceeds, the decree-holder *is entitled to claim execution 
against property of the defendant other than that mortgaged 
without first proceeding against the share of the other brother who 
was no party to the suit, it not appearing that the mortgage debt 
was*binding upon his share. 


Shunmuga Pillai v. Ramanathan Chetti 


——— B. 28, See Trusteranir, eto., 
8g. 43, 244 - See Hixvvu Law (8) 


-—-—_—_—_———_ Ba. 206 and 622.—High Courts powers 
in revision —Separate costs — Rule 37 of Rules under the Legal Practt- 
tioner s Act. 


Where the judgment ın a case dismissing the suit did not award 
separate costs to the defendanta, but separate costs were entered 
in the decree, held that the court could correct the error under 8. 206 
of the Civil Procedure Oode. Where, in correoting the error the 
court directed separate costs to be entered for separate defendants 
striking out the separate costs in favur of others, held that the High 
Court has power under S. 622 of the Civil Procedure Code, to 
direct that only one set of costs should be allowed to all the defen- 
dants together. 

Under Rule 37 of the rules framed by the High Court under the 
Legal Practitioners Act, to entitle the defendants to scparate setg of 
costa, not only should they set up separate and distinct defences, 
,but they should also succeed on different defences. 

Seatharama Pattar v. Parnhutti... bai ne 


9. S. 234.—Ezecutson of decree—Person in 
possession not “ legal representative.” 





6.— 
7. 
8. 




















A decree cannot be enforced in execution against a person who is not 
the legal representative of the deceased judgment-debtor on the 
ground that he is in possession of property belonging to the estate 
of the deceased. 


Chathakelan v. Govinda Karwmniar... is ae ee a Seg 

10.———————— B. 266, — Future melvaram—Inalienable shto- 
triem— Pensions Act XXIII of 1871, 8s. 4, 11. 

Future melvaram rents of an inalienable shrotriem Inam cannot be 

attached under 8 266 of the Civil Procedure Ocde in execution of 

a decree against the shrotriemdar, nor can a receiver be appointed 


to collect such rents for the discharge of the deoree. 
Rajabadar Naidu v. Chandrappa Naidu i 


11.— 283,—Sust by unsuccessful claimants, See 
Court Free Act (8) 


12.—_—_—_—_ Ss. 295, 622. 


Where an application by a rival decree-holder for rateable distribu- 
tion of sale proceeds under 8. 295, Civil Procedure Ogde, has been 

















allowed : held, that the High Oourt cannot revise the order of the e 
@ 


Oourt below under 8. 622, Civil Procedure Code, 
Mammod v. Rama Chund at A. 


Page. 


91 


281 


59 


13 


e 
4. GKNEBAL INDEX, 


13.—-——_-—_——_- S. 31'7—Certified purchaser agent of judg- 
ment-debtor— Suit to recover property. 

Whero in execution of a decree against the plaintiff's predeccessor in® 
interest the jenm right in certain properties was purchased by hia 
agent who became the certified purchaser: held, that æ suit by the 
plaintiff against the heir of the certified purchaser is not barred 
by 8. 817 of the Code of Civil Procedure. 


Held, however, that the properties were subject toa charge in favor 
of the heir of the certified purchaser for the amount of the pır- 
chase money found to have been paid by him out of his funds with 
interest thereon at 6 per cent. up tp the date of payment. : 


Obiter dictum :—Seotion 317 of Act X of 1877 has not altered in prin- 
ciple the rule of law in 8. 260 of Act VIII of 1859. 
Per Muthusawmi Aiyar, J:—The protection given to a certified 
purchaser uuder 8. 317 does not extend to cases of fraud. 


Per Best, J : —The Judgment-debtor is not entitled to recover pro- 
perty from the certified purchaser on the mere ground that he 
is a benamidar, or that to allow him to keep the property would be 
to allow a fraud to be perpetrated. 


Sankunni Nair v. Narayanan Nambudri ses wae G 


14. #.360— 

A Court other than the District Court invested with insolvenoy Jaris- 
diction under S. 360 of the Code of Civil Piocedure may entertain 
an application under 8. 844 by any person who has been arr ested 
or imprisoned, or against whose property any order of attachment 
has been made whether in execution of a decree for money passed 
by that Court, or a decree passed by an appellate Court in copfir- 
mation, reversal or modification of the decree of that Court. 


Jambuvien v. Venkatarayar ‘es ui aaa sai ses a T5 
15.-— Ss. 411, 412.—Decree on compromise— 
Oder as to Court fee. 
In a pauper suit which is disposed of upon a compromise it is com- 
petont to the Court to make an ordor undor Ss. 411 and 412 of the 
@ivil Procedure Oode, as to the payment of the Oourt fee., 


Reference under Oourt Fees Act, B. 5. 


16.-— Ss. 562, 584 and 588, ©}.28—Appeal 
against remand order— Power» of High Court—Finding of fact. 


Whore a court of first instance records evidence on all the issuos, and 
at the final hearing dismisses the suit erroneously on some partt- 
cular point without deciding the other issues, it is competent to 
the Appellate Court upon æ reversal of the decision of the Court 
of first instance to remand the case under 8, 562. 


Ramachandra Joshi v. Hası Kassim I. L. R, 16M 207 followed 


In on appeal against an order of remand, tha High Oourt has no 
power to disturb the order, if it is a decision on a question of fact. 


Venganna Atyer v. Ramasami Ayar sed roe 
17. ——— B. 565, See PLEADER’s FRE. 


18.——- 8. 583—Restitutton. 


Where the mortgagee from one of two rival claimantg to a mutt 
brought a suit for the recovery of rent against a tenant of some mutt 
lends to which the other claimant was made a party-defendant, and 
tke tenant paid the money into Court to be given away to the person 
found entitled, and the plaintiff obtained the money in consequence 
of a decision in h® favour by the Appellate Court, which however 

° wag reversed on second appeal preferred by the rival claimant 
making the tenant and the plaintiff respondents : i 
@ 
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Held, in an application by the tenant for restitution of the money 
paid over to the plaintiff, by Best, J., that the tenant was not entitled 
to gestitution as there was no decree in his favour but only in 
favor of the rival claimant: by Muthusum: Aryan, J., that the pay- 
ment by the tenant into Court having been in favor of the rightful 
claimant, an erroneous order of the Court, directing payment to tho 
wrong party, can only be rectified at the instance of the person 
righ y claiming it. 

Haji Kasim v. Jurnt Deog ... : ve nee 


1. Contract.—Assigninent—Personal consideiatrons—Rrghts coupled 
with liabiltties—Res judicata—Sutt of a Small cause nature—Simelar 
conditions of appealability. 


Where a contract is entered into with reference to personal con- 
siderations, such as the skill, character, credit, or substanco of the 
pasties, or where contractual rights are coupled with liabilities : 
held, that rights conferred by the contract cannot be assigned. 


Arkansas Valley Smelting Company, Y. Belden Mining Company, 127. 
United states Rep., p. 379, followed. 


In order to constitute a decision res judicata for the purpose of bar- 
ring the trial of a subsequent suit or issue the former decision 
must be rendered by a Court which is competent not merely to try a 
subsequent suit, but is also competent to try it subject to similar 
conditions of appealability. Where accordingly a suit is of a small] 
cause nature and admits only of an appeal but not of a second 
appeal, a decision in such suit will not bar the trial of a snbsc- 
quent suit in which a second appeal would lie to the High Court, 


Govind Bin Lakshman Shet v. Dhond Barav Bin Gan Barav Tambye 

L L. È, 15 B. 104. and Vaithilinga Padayucht v. Vaithtlinga Mudals 

I. L. R, 15 M, 111 followed. 

Namasivaya Gurukal v. Kadir Ammal sa E ies sei a 

2.—— — Construction of—Shipment at monthly intervals. 

In a contract for the shipment of goods in 6 lots of 20 casos, cach at 
monthly intervals, the phrase ‘shipment at monthly intervals’ 
means thero should be an interval of one month more or less bet- 
ween one ahipment and another, regard being had to the time 
which it may be reasonable to allow for finding a steamer available, 


Volkart Brothers v. Ruthnavelu Ohetts... ae acer jsi cee “as 

1.—Contract Act IX of 1872, Ss. 69 and 70, See Conraisv- 
TION, &o. 

2. 8.74 





A provision for payment of an enhanced rate of interest from the 
date of the bond on default of payment onthe due date is binding 
on the parties in the absence of surprise, undue advantage, and 
other similar ciroumstances. 

Narainasamy Naidu v. Naraina Rao 


po S. '74:-—Enhanced interest from date of 
bond on default— Reasonable compensatrion—lInterest post diem. 


Where a mortgage-bond stipulated for payment of the principal with 
interest at 21 per cent. per annum on & certain date and on de- 
fault of payment on such date, provided that interest shall be paid 
at 36 per cent. per annum from the date of the bond, held (1) that 
the document must be construed as providing for interest beyond 
the due date alko, and up to the date of payment, and (2) that a 
stipulation for payment of interest at an enhanced rate on default 
from the date of the bond is penal and reasonable compensation 
only can be awarded 

Per Muthusams Aiyar, J.—Hven though the sree ia payable 
on default runs from tho date of the bond, it may 
zome cases as reasonable compensation. 





awarded in e 
8 
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Gopaludw v. Vencataratnam ee i i sis ii 
4 8. '74, alternative obligation—See Stamp Acr (1). 


Contribution for repair by co-owner against another 
Indian Contract Act 8s. 69 and 70. 

Where the Government and Zemindar are co-owners of a tank the 
water of which irrigates ryotwary villages of Government and the 
villages of the Zemindary, and necessary repairs are done to the. 
tank by Government without the request of the Zemindar, held 
that as the repair was lawful and done for the benefit of the Zemin- 
dar also, the Governinent not intending to do go gratuitously and qs 
the Zemindar had benefited by theerepair, the Government was 
entitled to claim contribution for the expenses incurred for the 
repair with reference to the relative irrigated areas of the Govern- 
ment and Zemindary villages under 8. 70 of the Contract Act. ` 


Damodara Mudaliar v. The Seoretary of State 

1.—Costs—general rule Bee Limitation (5). 

2.——— separate sets. See Civil Pro. Oode (8). 

1. Court Fees Act VII of 1870, 8. 7—Ol. IV, (b) and (c)—Sutt for 
partition of property in jon! possession—Stamp duty on. 

A suit for partition by one claiming to be in joint possession with 
defendant of the property in suit is similar to one for partition of 
joint family property and chargeable with an ad valorem fee. 

Reference under Oourt Fees Act, 8.5... a sas si sh os 

, 8. 7—Cl. (IV) (f) Court-fee, Memo- 

randum of Appeal from decree ressreing determination of amount for 

execution, 

Where a decree directed the defendants to pay the plaintiff for certain 
Fuslis before suitat 24 per cent on the gross revenue of a Zamindary 








= 








—— —_— 


and reserved the determination of the actual amount for execu- «» 


tion; Aeld, in an appeal by the defendant from this decree that 
the appeal was capable of being valued and that the appellant 
should value it under sectiou 7. Ol. (4) (f) of the Court Fees Act. 


Reference under Court Fees Act Section? ... j gai 
e 


3. eae ee ee » 3, 12—Suit by unsuccessful claimant 

under 8. 288, Oivil Procedure Code-Oourt-fee. . 

Property was sold in execution of a decree and the plaintiff's claim 
having been disallowed, she brought a suit to establish her title to 
the property and paid a court-fee in the court of first instance, 
computed on the amount of the court sale. The suit having been ° 
dismissed, she preferred an appeal paying the ocourt-fee as in the 
first court. The District Judge called upon the appellant to pay 
the court-fee upon the amount of the decree in execution of which 
the property was sold. On the appellant making default the 
appeal was dismissed : j 

Held by the Full Bench in second appeal the question raised being 
one as to the category in which the suit was to be placed for the 
purpose of determining the court-fee, a second appeal lay notwith- 
standing 8. 12 of the Court Fees Act. 


Held by the Divisional Bench that the court-fee was not to be com- 
puted on the amount of the decree in execution of which the pro- 
perty was sold and that the amount paidin the first @ourt was 
sufficient whether the court-fee was to be calculated on the view 





; that the suit was for two declarations, namely, that the plaintiff’s ° 


galę was valid and that the court sale in favor of defendants was 
invalid or on the view that the suit was for setting aside a court 
sale in which case t&e court-fee should not exceed that on the valuo 

- of tife propsrty attached and sold under Sub 8. viii—8. 7 of the 
Court Fees Act. 
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Lakshmi Amma v. Janamajayan Nambiyar 


4..—_— y ———— — — Valuation of appeal costa in 
lower court—Subject matter of dispute in appeal. 

When apart from aad independently of any other reliefs which an 
appellant seeka in an appeal from a deores, he seeks relief on the 
ground that the costa of the proceedings terminating in the decree 
have-not been properly assessed or apportioned by the decree, he 
makes the costs the subject matter of dispute and must pay stamp 
duty thereon. 


Reference under Court Fess Act, S 6 Ee se s er 
1. Orimidal Procedure Ocde, 8.195, See Rea@istRation Aor (1). 











— —, B. 488—Husband’s adultery— Wife's 
refasal to live—Offer to maintain. 
The term “adultery ” in S. 488 of the Criminal Procedure Code must 


be understood in the sense given to it in 8.497 of the Indian 
Penal Code. 


A wife is not entitled to refuse to live with her husband and claim 
maintenance merely because the husband keeps a concubine. 


The husband’s offer to maintain, which disentitles the wife to claim 


separate maintenance, must be an offer to maintain with the con- 
sideration due to her position as wife. 


Per Muthusams Aiyar, J.—The husband's immorality which does not 
amount to adultery or involve the degradation of a married woman 
being brought into the society of a concubine is not sufficient 
ground for the wife’s refusal t> live with her husband. 


Queen Empress v. Mannatha Achari 


3. —— = — — — » 8. 514, See ABEKARI ACT. 
» B. 532, See Maaisrrare, etc., (1) 


Suatomaty right— Kasement— Diversion by the Upper propristor—Un- 


reasonubleness of custom— Natural stream — Riparian rights—Extra- 
ordinary 368. , 


A natural stream in the Sivagunga Zemindari fed a number of tanks 
through supply channels one of which supplied the defendants’ 
villages and another a village lower down the stream., The plaintiffs 
the lessees of the Zemindari sued for the removal of a dam put up 
by the defendants, across the stream to divert their water into 


their‘sapply channel diminishing thereby the water availuble for 
the tank T. 


Hela (L) that in the absence of an easement of customary right to 
the contrary, the defendants would not have the right to put up the 
dam so as to diminish the supply avilable to the plaintiffs. Swindon 
Water Works Co., v. Wilts and Berks Qanal Navigation Co., L. B. 
7H. L, 697 followed (2) that such e right of the nature of an 
easement could be acquired by custom and the defendants in the 
case had so acquired it (8) that such a custom cannot be deemed 
to be un-reasonable and (4) that the defendants as lessees of one 
of the villages of the Zemindari were not incapable of acquiring 


such rights as against the plaintiffs as the subsequent lessees of 
the Zemindari. g 


Per cur—A natural stream is one which has a natural source and 
flows in a natural channel. 


R. G. Orr. v. Raman Chetty . TR : - 
® 
Easoment.—As customary right —See “ Customary right.” 


° 
Estoppel.—Representative—Hindu toidow — Adverse possession — Retinc- 
- Hon of right. 
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Where a grant of land was made by the appellant’s paternal grand- 
father to the appellant’s adoptive maternal grandfather and re- 
sumed on the doath of the latter on the ground that the grant was ® 
a conditional one, and the appollant claimed to recover the land as 
representative of his maternal grandfather. 

Held that the appellant conid not be estopped from” adiestioning the 
subsequent grant made by his paternal grandfather to the defen- 
dant, as the doctrine of estoppel cannot apply when the persor 
making a representation, is not the one by whose representative 
as such the claim is made. 


Rajah of Bobbili v. Bhavayammi bs n ees bi Tais 192 


_ Evidonce.— Admissibility of secondary evidence 


1.— Where the original of a document which is not procuced was insuffi- 
ciently stamped, secondary evidence is not admissible of ita s 





contents. 
Rajah of Bobbilt v Bhavayainmi we aan 192 
2. admission of unregistered lease to prove Sontak, S Reg. Act. 2 


Evidence Act I of 1872 B 35, Admissibility of Judgments 
and decrees not interpartes. 


Former judgments and decrees not inter partes are relevant under 
S. 35 of the Evidence Act for the purpose of proving a state- 
ment made by a predecessor in title of the party agamst whom 
they are sought to be used. 


Subramanyan v. Paramesvaran, I. L. R, 11 M, 116 and Gujju Lall 
v. Fatteh Lall, I. L. R, 6 C, 171, distinguished. 


Krishnasamy Atyangar v. Rajagopala Aiyangar ies ae cee 212 
Excommuuication, See OastTE-Heap. 
Execution of Decree, See Orit Procepure.Cone (8). 


Poreign judgmont—Jurisdiction—International law— Cause of action 
—Ta ritorial jurisdiction—Judgment of Court in Native States. 


Territorial jurisdiction attaches upon all porsons either permanently 
or temporarily resident within the territory while they are within 
ite It exists also as to land within the territory; and it may be 
exercised as to moveables within the territory ; and in questions of 
status or succession governed by domicile, it may exist ag to per- 
sons domiciled, or who when living were domiciled within the 
territory. In a personal action to which none of these causes of 
jurisdiction apply, a deoree pronounced en parte by a foreign court 
to the jurisdiction of which the defendant has not in any way 
aubmitted himself, is by international law an absolute nullity. 
Judgments of the Courts of Native States having independent 
civil, criminal and fiscal jurisdiction must be regarded as foreign 
judgments and suits can be brought upon them in British Courts. 

Sirdar Gurdyal Singh v. Rajah of Faridkote a 267 


Praud—Lapse of tıime—Knowledge of fraud. 


When the plaintiff seeks to recover a Zamindari on the ground that 
by the fraud of the defendant’s predecessor in title in 1802 the 
Sunnud which should have been conferred on the plaintiff's pre- 
d or had been granted to the former, the plaintiff has no sub- 
sisting cause of action as the alleged fraud must have been known 
to the plaintiffs predecessor in interest since that date® 


‘ Bala Gowri Vallabha Tevar v. Periasamt a z; wank 189 


Guardian—Omussion to desersbe. 
When itis clear from the aapoesainee: in a suit instituted undor 
Act VIII of 1850¢hat the mother- of & minor was impleaded as a 
° def€ndant,in order that she might aot as his guardian, but she was 
not described as his guardian, held that the mmor was substan- 
tially represented and the deSree was binding on him, 
® 


r 
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Subramanya Pandya Ohokka Talvar v. Siva Subramanya Pilla 


High Court Powers of—See O1vin Prhocoenure Cope (16). 
® —S8ee Power (1). 


1. Hindu Law.--Adoption of an only son—Suit by remote reversioner 
to set aside an udoption by the widow—Collusion of prior reversioners 
— Consent to adoption—EHstoppel A 


One who.is not the nearest reversioner on the death of a Hindu 
widow is entitled to sue for a declaration that an adoption made 
by her is invalid where the nearer reversioners are ın collusion 
with the widow, or have concurred in the adoption, or refused to 
institute proceedings to set it aside, or precluded themselves from 
suing 

Held further that the mere consent of the plaintiff's reversioner cannot 
estop him from seeking a declaration that it is invalid 


Held also that under the Hindu Law and on the principle of stare 
decisis an adoption of an only son is not invalid. 


Per Muthusamy Atyar J. Obiter. A Hindu widow may give an only 
son in adoption without special anthority from her husband. 


Narayansams v Kuwppusumt, I.1:.R. 11 M, 43 and 489 followed. 
Gurulingaswamy v. Ramalakshmamma.... T 

Abienation by will by widow with 1epersioner’s consent— 

Validity of—Disqualification for Succession-—Insanity not congenital 


A testamentary disposition by a widow with the consent of the next 
reversioner cannot confer a title to the estate on the devisee. 








Obiter dictum :— Where a Hindu father dies leaving ancestral property 
and a son insane at the time of his death, the son is not entitled to 
take the property. Insanity ueed not be congenital to disqualify 

a person for inheritance. 


Raghav ‘Mudaliar v. Nuruyanarami Mudaltar. ; 5 
—Impartible Zemindart—Successtuon—Half-brothe:, See 











Limination Act (L) 
4, ——— — Inheritance—Dattghter’s daughter— Bandhus. 
A daughter's daughter is a bandhu and can succeed in the absence 
of preferential male heirs. 
Ramappa Udayan v. Armugath Udayan. : = 
5. Inherttance— Sister's datughter—Mother’s sister's daugh- 


ter—Eaternal uncle's daughters son—-Bandhus—Preferential heiw— 

The sister's daughter ıs nota bandhu and if entitled to inherit as a 
relative, can come in only after bandhns. The paternal uncle’s 
daughter's son being a bandhu ea parte paterna is e preferontial 
heir to the mother’s sister's son who [is only a bandhu ez parte 
materna. 


Soundaiammal vy. Rungasamt Mudaliar, ee ER R 
6. — — ———Joint famly— Sale by one member. 


According to the Mitakshara law administered in the Madras 
Presidency, a sale by a Hinduco-parcener of his undivided interest 
in the family property is clearly valid and gives the vendee a 
right to claim the share of his vendor though not any specific 
property. l j 

Where a Hindu cofparcener under tho Mitakshara law sells his un- 
divided interest in joint family pi uperty and a surplus is left after 
payment of his debts from the sale proceeds ard the same is re- 
tained by him, ov by some o e else in truet for him, er In‘d out in 
the acquisition of other property, the character of op-paic onary 
property and the incident of survivorshio attach to, the surplus so 
retained, or to the property into which it has been converted. e 


2 e 


237 


30 


275 


10 


Inam lands, Suit for possession of, See Biarno (3). 
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In the absence of a vahd special agreement, tho managing co-parce- 
ner of a joint Hindu family is not entitled to any special remune- 
ration for management r 


Krishnaswamy Iyengar v, Rajagopala Iyengar Ae 
:— Personal decree agai nst widow— Purchaser takii life in- 


terest—Ejfect of dismissal of claim petition by reversioner. 


Where a merely personal deoree was passed against a widow though 
for a debt binding on the reversioner and there is nothing to show 
that the decree was intended to operate against the reversioner 
the purchaser of the property ın excution of ‘the decree takes only 
the widow’s life interest. ë 


Narana Maiya v Vesteva Karanta 
— on's liability to pay father’s debts—Decree sited father 


—autt against son after father’s death—Civil Procedure Code 8s. p 


244—Timitation Act XV of 1877, Sch. II, Art. 120—Nonjoindes 
of Plamtifs. 


Where a money decree payable by instalments had been obtainod 
against a Hindn father and two of his sons and an application for 
excoution on the father’s death against two other sons born after 
the decree had been dismissed, held, (1) that a suit by the creditor 
for the recovery of the instalments then duc from the ancestral 
property in the hands of the latter is not barred by S. 244 or 8. 48 
of the Code of Civil Procedure, or by any other rule of jaw Aruna- 
chala v. Zamindar of Sivagui, I.L.R. 7 M, 828, Natesayyan V. Pon 
nusamt, 1.D.R.16 M, 99, Hanumantha V Hanwmayya, LER. 6 Al, 
282 followed (2) that tho suit was not for mere declaration under 
S. 283 in respect of instalments already duc, but for their recovery, 
the order refusing execution against the sons having been passed 
under 8. 244 of the Oode. (8) that the snit was not barred by 
limitation as Art. 120 of the Limitation Act applied and the time 
began to run in respect of instalments that became dne after tthe 
father’s death from the dates on which they fell dne: Natexsayyan 
v. Ponnusami, I.L.B, 16 M. 99 distinguished ; (4) that the plaintiff 
was only entitled to a declaration in respect of instalments which 
had not become due at tho date of suit; (5) that the non-joinder 

e of the plaintiff's undivided brother was only an immaterial irregu - 
larity by reason of the amendment made in the plaint by which 
the plaintiff was described as the managing co-parcener and re- 
presentative of his joint family 

Ramayya v. Venkataratnam. 


Indian Ports Act of 1889 Ss. 61, 8—Rules framed under the 


Act and disobedience of ordera of port conservator—Ulira tires— 
Delegation of power to make rules. 

The acused having been convicted under 8.8 of the Indian Ports 
Act of the offence of disobedience to tho lawful order of the con- 
servator of the Negapatam Port to the effect that boats should not 
be brought in while the flag W, was flying: held that the order of 
the conservator was not a lawful direction given for the purpose of 
carrying into effect nny valid rule passed under the Act 

Held also that the Rules had no bearing upon the case and that rules 

which were framed under section 8 C1. (k) of the Act should be so 

construed as not to be in excess of the powers conferred by the 
said clause which was not intended to regulate th@ entry or exit 
of vessels in the matter of time. 

Held further, that the charge could not be maintained as it was 

e based on an alleged breach not of rule VIII itself, but of a direc- 

tion given by the conservator in purauance of an authority confer- 
_red on him Wy rule VIII and the Local Government had noted 
-"ultra pires in empowering him to make rules. 
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1. Legal Practitioner’s Act. XVIII of 1879 Rules, 31, 35. 
See Pleaders fee. 











— , Rule 37 of Rules under the, Spe 
Civil Procedure Code (8). ` 


1. Limitation; See Interest, post diem (1) s 
2.. -—-- , Beo Revenue Recovery Act (1) & (2) 
1. Limitation Act, XIV. of 1859. . 


When a widow is deprived of property inherited from her husband 
on the ground tha. her husband’s right ty it was conditional, 
the deprivation is adverse both to the widow and to her rever- 
sioners under Act XIV, of 1859% and if tweive years elapsed after 
the dispossession before Act IX of 1871 came into force, the right 
of the reversionera would be extinguished and could not be 
revised by Act IX of 1871. i 


Rajah df Bobbtls v. Bhauvuyamm C s : ae 192 


Alsenation by guardian. 

Where the mother of a minor alienated certam property as his 
guardian in 1861 and succeeded to him on his death and a suit was 
brought for the recovery of that property in 1891 after her death 
in 1890 held that the suit was barred by limitation. 

Soundrammal v. Rangasams Mudaltar ; : e ti : 

-1 Limitation Aot XV 0f1877, S 7 Illus. (b), Art 46.—Transfe 
of minor's rights—Hindu law—Impartsble Zamumdari— Succession — 
Survivorship—Half-brother’s  rights—Msnor—Substantral repre- 
sentation—Act VIII of 1859. 

Where the period prescribed fora suit by the Limitation Act is less 
than 8 years, 8.7 of the Actor illustration (b) does not give a 
minor 8 years after attaining majority to institute the suit, but only 
the period prescribed'in the schedule computed from the date of 
attainment of majority. The intention of the section ia to give 
the full period 8 years after majority only when the period pres- 
cribed extends to 3 years or moreand expires within 3 years from 
the date of majority. 


Quaere. Whether the privilege conferred by 3. 7 is personal to. the 
minor or extends to adùlt transferees of the minor Mahommed 
* Hossein v FPwandur Mahto, I. L. R. 11 O. 287, and Suryana v. 
Durgi, I. L. E, 7 M, 258 referred to 
Article 45 of sch. II does not apply to suits to set aside a Court sale 
in execution of a decree obtained against a minor represented by 
his guardian. 
In the case of impartible coparcenary property under the Mitakshara, 
a brother of the half blood, who is senior in age, succeeds in pre- 
ference to a junior uterine-brother. 
Per cur. (1) The rule of decision in regard to succession {0 impatti- 
ble property is to be found ın the Mitakshara law applicable to 
pattible property subject to such modifications as naturally flow 
from the character of the property as an impartible estate. 
(2) The only modification which impartibility suggests in regard 
to the right of succession is the existence of a specialrule for r 
the selection of a single heir when there are several heirs of the 
same class who would be entitled if it were partible. (8) In the 
absence of a special cnstomthe rule of primogeniture furnishes a. 
Sround of preference. 
(4) Nearness of blood ia not a grotnd of prefere with refer- 
ence either to partible or to impartible proporty, T the principle 
of survivorship ir the dominant one in such cases: . 
Katama Natchiar ¢ The Zaminderi of Shwwaganga, 9 M. I. A. 589, 
Naragantt Acham nav Venkatachelapati, I. L R. 4 M. 150, Jogendra. 
Bhupati v. Nisyanand, L R. 17, I. A. L28 relied on and followed. 
° N@elkusto v. Beerchunder, 12 M. I. A 523, Sarla} Kuari v. Deora; 
Kuari L. R 151. 4.51, evplained ond distingiunshed. 
e 
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Subramanga Pandia Chokha Talavar v. Siva Subramanya Pallas. : 152 


, 2.—ş ~- M, S. 8—Bee Revenue Recovery Act (1) 


— c, B. 10—Alienation by head of a 
Muti—Suit by q auccessor—Permanent occupancy by alienee, 


- Where properties had been granted for the support of a Mutt and for 
other religiou ı pnrpose3 and by the usage of the institution, the 
descendants of the grantee were also maintained out of its income, 
held that an absolute alienation by the head-of the Mutt to hig 
brother of some of the properties in lieu of maintenance was in- 
valid and would only be upheld during the lifetime of the brother - 
and of the members of his famiy. Held also that the possession 
by the alienes of the properties for a long period and the granting 
of patta to him cannot confer a right of permanent occupancy 
gpon him. 

Where such alienation was made in 1842 by the then head of the 
Mutt and a suit is brought by his successor in 1886 for the ro- 
covery of the properties for the Mutt from the widow of the alienee, 
held, that the suit is not barred as it falls within 8. 10 of Act XV 
of 1877. 


Sathiang ma Bargjn v. Sararanabagiammal ai Pe 
—-————-, 8. 22, Bee unlawful agreement. 


4.—__ —-—__——8.. 27. See Joinder of parties (1). 
5§,———___—__——Scch. II, Art 85—dlstual account. 


An account is mutual within the meaning of Art 85 of the Limitaton 
Act when there are transactions on each side creating independent 
‘obligation on the other, and not merely transactions which create 
obligations oa the one side, those on the other side being merely 
complete or partial discharges of such obligations. 


To ‘constitute an account mutual, it is not necessary that there 
should be a shifting balance from time to time, but it is a possible 
and likely incident of mutual transactions. 


The general rule as to costa is where a plaintiff recovers a less 
amount than he claimed in the plaint, they should be apportionid 
to the surn recovered and not to the sum claimed . 

Felu Pilar v. Ghose Mahomed, 


6. ——-——-— ——— ——_- ———,, lI, Art 110—Suat for rent— 
: Arrears due from date of judgment amending patta.. 

The landlord tendered a patta within the fasli to which the patta re- 
lated but the tenant refused to accept it. He then brought è sum- 
mary suit to enforce acceptance of patta which was finally decided 
by the District Judge on appeal amending tho patta and directing 
its acceptance. Ina suit for rent due for the fasli, instituted by 
the landlord the defendant pleaded limitation, more than three 
years having elapsed from the end of the fasli. 

Aeld.—tbat the suit was not barred as the arrears became due, under 
Art 110, Soh. IT of the Limitation Aot, only on the date of the i 
‘Judgment of the District Judge amending the patta and not at the 
end of the fasli. 

Sobhanadn Appa Row v. Chellamanna. 


p ee ——-, &ch. II Art 120 —8ee Hindu Law, (8) 
8.—_—_—_—- — mA , Sch. IT Art 123, 127 

Where 6 divided branches of a Malabar Tarward and a seventh divided Š 
branch sued for their shares of the property which had belonged 
to an eighth branch which became extinct, held that the suit was” 
one for a distributive share of the property of an iptestate and that , 
Art 128 and‘ uot Art, 127 of Sch. 1I of the Limitation Act applied S 
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Aminu v. Kunhunni Menon ... 


— —, Sch. II, Art 179—Applicatron 

agamst deceased judgment-debtor wm accordance wrth law. 

Held, an application for exeoution which by mistake specified the 
name of one of many joint judgment debtors who was dêad at the 
time of the application as the perron against whom execution was 
sought was an application in accordance with law within the 


meaning of Act 179 of Sch. II of the Limitation Act. 
Sami Pillai v. Chockabsnga Ohettiar. te 


9. 














Magistrate, without territorial jurisdiction committing —Quashing * 
commitment—Uriminal Procedure Oode,°S. 582. 


Where a Magistrate having authority to commit but not having terri- 
torial jurisdiction in respect of the offence commits a case to the 
proper Sessions Court, the commitment cannot be quashed under 
S. 682, Criminal Procedure Code. 

Queen Empress v. Abbs Reddi 


2,—- ——— discretion of—See Askari AoT. 


Mahomedan Law, Shiahs—Marriage with a Burmese woman—Pre- 
sumption as to marriage —Acknowledgment as to sonship. 


To constitute sonship the acknowledgment must not only be of paren- , 


"tage but also of legitimacy. (Ashrufood Dowlah Ahmed Hossen 
Khan v. Hyder Hossin Khan, 11 M. I A., 118) referred to. 


Their Lordships declined to examine and discuss the tenets of Bud- 
hism in order to ascertain that the Budhist came under the same 
category as Jews and Ohristians with whom undoubtedly a Maho. 
medan may intermarry as it was a common ground of the parties 
in the courts below that such a marriage was invalid. 

Abdool Ravack v. Aga Mahomed Jaffer n eas 

1. Malabar Law—Moplas—Marumakkathavam. 


Held, in second appeal, shat that the evidence in the case did not 
justify the inference of a custom among Marumakkathavam Moplas 
fumilies in North Malabar according to which devolution of self- 
acqujred property was said to be governed by the ordinary 
Mahomedan law. i 

Illikka Pakrammar v. Kutt: Kunhammed = : 


Ottidar’s right of pre-emptron— Property sold by court 
uuction with notice to ottidar.— Wawer. 








2 ———— 
b 


Where property subject to an otti is sold under a comt sale by the , 
plaintiff, held, that the ottidar who was a party to the suit in which 
the sale was held did not waive his right of pre-emption by mere 
notice of the date of sale. Chet Krishnan v. Vishnu, I L, R. 5 
M 198 followed, & Ammot: Haj. v. Kunhayen Kuttyl. D. R. 16 M, 
480 distinguished. 

Kanuran Nair v. Raman Numbtar . 

Malikana, See Pensions Act (1) 

Marriage. presumption See MAHOMEDAN Law. 


Merger of cause of action in decore :—See Bus JUDICATA (2). 


Minors rights—Transfer of, See Limitation Act (1). 
Migjoinder—Oauses of Action. See Valuation for appeal. § 


Mortgage High's of first and second mortgagees—Redemption —Sabe— - 
nterst — Penalty. 


Where property is purchased by a prior mortgagee in execution of 


e a decree upon his pifor mortgage, a subsequent mortgagee, has not 


°- merely a righi to redeem the prior mortgage but can also bring a 
suit against him for sale of the mortgaged property. 
@ 
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A provision for payment of an enhanced rate of interest from the date 
of the bond on default of payment on the due date is binding on the 
@arties in the absence of surprise, undue advantage, and other simi- 
lar ciroumstances., : 


Naratnaswmy Nattlu v. Naraina Rao : 


Decree for redemption- second suit—Res Jndicata. 
SeeRes Judicata (2). 


Mortgage decree—Sule m execution Charge in favor of decree-holder 
for subsequent arrears of revenue pard—Iaability of property sold 
for fresh harge. 


An agraharam which consisted of several shares belonged to a num- 
ber of agraharamdars and was registered in the name of them. 
Plaintiff as the mortgagee of 38 out of 51 shares from some of the 
eagraharamdars obtained a decree on the mortgage. Before the 
sale, plaintiff paid the arrears of revenue that accrued sub- 
sequently and afterwards sold the shares in execution of the 
mortgage deeree. He now sued for the recovery of the amount 
of revenue paid by him with interest from the whole of the 
agraharamdhars and the entire 51 shares :— 


Held (1) that ‘la plaintiff was entitled to a decree against the un- 
registered as ‘well as the registered proprietors ; (2) that the 39 
pangus having been sold subject to the charge in plaintiff’s favor, 
he was entitled to a decree against them also; (8) that the plain- 
tiff was entitled to a joint and several decree against all the agra- 
haramdhars. 

Sreentvasa Thathachar v. Rama Atian eae 

See OIVIL PRocRDURE OODE (4) 


MortzZage instrument—Oovenant to pay.— Whut amounts to :— 


Nees a usufructuary mortgage instrument provides, nter alta “ I 
shall pay you the said mortgage amount in Ohittrai, 1883” held, 
that there is a personal covenant to pay 


Sivakams Ammal v, Gopal Sarundram Aryan 
Mutt, alienation by head of a, See Li MITATION Act (3), 


Negotiable Instruments Act KXVIof 1881, S$ 46—S%e 
PROMISSORY NOTE (1) ; 


2. 











Non—rezistration— Action for damages, Ses REGISTRATION ACT (2). 


1. Pensions Act XXIII of1871, 8. 4—Jurisdiction of Cil Courts 
—Malikana. 

Where an owner of property makes over his proprietary rights 
to Government in consideration of receiving a sum of money per 
annum a3 Malikhana in perpetuity, the grant of money is one which 
comes within the words of S. 4 of the Pensions Act and the Juris- 
diction of the Civil Courts is excluted. 

Deo Kuar v. Man Kuar a xg was Sia 

S. 4,11,—See Civil Procedure Oode (10). 

Pleader's fee- -Declaratory surt — Legal Practitioner's Act XVIII of 1879, 
Rules B1, —36 ~Powers of Appellate Court—Cwwil Procedure Code 
8. 565. 

For the purposes of computing pleader’s fees, a declaratory suit fAs 
under Rule i of the Rules framed under the Legal Practitioner’s 
Act and noPunder Rule 31. In such cases the conrt ought to fix 
a reasonable fee having regard to the time occupied in the prepa- 
ration and hearing of the case and the nature of the questions 
raised thereia. The Lower Court having failed to do so, the High 
Court exercised its digcretion and fixed a reasonable fee under the 
provisions of B. 665 of the Civil Procedure Code. = 

Govinda Charlu v, Krishna Row 2 


ee eee 
2. 
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Power of High Court to allow withdrawal of appeal .tə 
Privy Counoil. 

On the application of a minor appellant who has lodged an appeal to 
the Privy Council in which the printed record has not been trans- 
mitted, the High Court has power to order the withdfawal of the 
appeal when it is satisfled that the compromise leading to the ap- 
plicaton for withdrawal is beneficial to the minor. 


Naravnasams Pillar v. Cuppusanms Pillar .. ad i 


Power to make lawa—delegation of—invalid 


See INDIAN Ports Acts oF 1889. ` 


1. Promissory nots—Endorsement invalid — Negotiable Instruments 
Act XXVI of 1881 S 48. 


Held, that although the property in a promissory note payable to order 
on demand passes by endorsement and delivery, a suit by the 
endorsee having been dismissed on the ground that the endorse- 
ment was invalid, the endorsement must be treated as cancelled 
and the payee entitled to sue. 


Held also, that the payee ofa promissory note is entitled to pay an 
endorsee when the note is dishonoured and striking out the en 
dorgement, to sue the maker for compensation, anapa as the 
endorses had been paid after dishonor, the suit upon the note by 
the payee would lie. 


Marimuthu Pillar v. KrishnasamiChetti ... 
Practice.— Fresh issue. 
Where the parties to a suit have gone to trial upona specific case, an 


appellate court is not at liberty to raise a new issue Upon a qnes- 
tion of mixed law and fact not suggested in the pleadings. 


Illikka Pakrammar v. Kutti Kunhamad .. ee as 
3.—__ ——--—— —— Partnership—Surtt against non-evecutant partners 


Where n promissory note is signed by s partner of a firm, but he does 
not sign the name of the firm or describe himself as a mere agent 
of the firm or the other partners, no suit can be maintained upon 
the promissory note against the partners who have not joined P the 
execution of the promissory note, even though the promissory 
note is given for partnership purposes. In such cases a suit may 
be maintained against the partnership upon the consideration of the 
pro nissory note. 


Bassas Reddi v. Tamanna Pe 


Presidency- Small Cause-Coart ‘ot XV of 1882, 8. 22—See 
Transfer of Property Act (4) 

Registration Act III of 1877, 8s 34,35—Oriminal Procedure 

. Code, 8. 195—Sub-Registrar—Sanction—Court. 

A Sub-Registrar acting under 8s. 84 and 85 of the Indian Registration 
Act ILI of 1877 is not a court within the meaning of 8. 195 of the 
Criminal Procedure Code and his sanction is rot thercfore necessary 
for a prosecution for talse personation or abetment of false person- 
ation with reference to a document registered by him under 
those sections. 

Atchayya v. Gangayya, I. L R., 15°M, 288, and In re Venkatachala, I. L. 
R. 10 M, 154, distinguished. ' 

Empress v. Subba I. L. R., 11, M, 3, and Queen Empress v. 
Sobhanadrı I. L R. 12 M, 201 followed. i 


Queen Empresa yv. Ramaya Nadan ... an i T uae cn 
2. — = , B. 49- Unregistered lease for five 
æ ° years—Admepsibuity of—Actron for damages for non-regisiration. 
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8.3 of Regulation VI of 1831 and is excluded from the ju 
tion of the Civil Court ° 


Palamalat Padayachi. v. Shanmuga Asarı . as et 
t. Regalation VII of 1817. See Religious Endowments Act. 


Religiots endowmenis Aot XX of 1863—Appointme 
addstional Trustees by a Mahomedan committee —IUegality oj 
gulation VII of 1817. 


The committee under Act XX of 1868 is competent when there 
hereditary trustee of the mosque to add to the number of the 
ing trustees and has the same powers as Were possessed by the 
of Revenne undorsRegulation VII of 1817, but the power beir 
cretionary should be excercised reasonably and in good faitl 
its improper exercise is capable of being controlled by a Coi 
Justice. 


David Saiba v. Huasein Sarba 


. Rent Recove. y Act (Madras) VIII of 1865, 8. 10—£ 
enforce acceptance of patta, the Revenue Court is bound to. 
questions of titla raised by the defendants. 

Narayanachariar v. Ranga Ayyangar I. L. R., 15 M, 228 and Ay; 
v. Venkatabishnama Tasu, I L. R. 15 M, 485 followed. 


Per cur: Whenever a court is invested with jurisdiction to « 
mine the existence of a particalar legal relation, the intention 
be taken to be to authorize it to adjudicate on every matter c 
or of law ingidental to such adjudication. 


Rahiman Sahib v. Anna Pillar. 

















, See Res judicata (1) 


. Bes. judicata—Decision of Revenue Court on titla—Rent Rec 
Act FIII of 1865 8.10. 


In asuit for the recovery of property from which the plaintii 
been ejected under an order of ejectment under section 10 ¢ 
Rent Recovery Act passed in purusuance of a decision comp 
the acceptance of & patta by a Revenue Court, held that the | 
tiffs title to recover was not barred by the decision o 
Revente Court. 


Rama v. Tirthasami I. L. R.7 M. 61 followed. 
Ragava v. Rajagopal I. L, R. 9 M. 89 disapproved. 


Ganga Raju v. Kondveddiswamt. .. he jii we 
, a, Sond suit for redemption—Merger of cause of c 
m dacres, 


Where a decree for redemption directed that on plaintiff’s fnilr 
pay within a certain time the right to redeem shoalg be barr 
second suit for redemption after the lapse of the period spe 
does not lie. ( 
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Ramasmi Thevan v. Sams Aiyan a 
3.—— — ——— -— 


The dismissal of a claim petition by the reversioner in execution pro- 
ceedings against the widow cannot affect his revorsionary right. 


Narana Maiya v. Vasteva Karanta zr be ‘ve a ‘ee 88 


4..— ——_——, See Oonrract (1) : 


~~ 


5.—_- -—— —, 8ee UNLAWFUL AGRERMANT. 


6. -_- ——_——_-———__, between co-defendants, see CITIL PRoORDURE 
- Cope (8): 


Restitution ;—8ee Civil Procedure Uode (18). 


Revenue Recovery Act II of 1864, 8. 59.—Suit to set aside re- 
venue sale for fruud— Limstatron—Limitation Act XV of 1877 8. 8. 


A suit to set aside a revenue sale under Act TI of 1864, on the ground 
that there was no notice as provided by the Aot and that there was 
fraud on the part of the Village Munsif who bought part of the 
property cannot be instituted more than six months after the cause 
of action arose - 


Nilankandan v. Thandamma I. L. R., 9 M, 460 distinguished ; Venkata 
v. Ohengadu; I. L. R., 12 M, 168 followed. 


Where one of several persons jointly interested in setting aside a sale 
is a minor, 8. 8 of the Limitation Act does not operate to delay the 
commencement of the period of limitation. 


Seshan v. Rajagopala I. L. R., 13 M, 286, and Vignestoara v. Bapayya 
I. L. R., 16 M, 486 followed . ee 


Narayanan Nambudri v. Damodaran Nambudri ... oa A cea 80 .- 


—,§. 59 —Limtiatron— 
Safting aside revenue sale—Illegality and irregularity. 

















e 


There is no distinction between an ilegal and irregular revenue sale 
in regard to the period of limitation for setting it aside. 


Even s sale which contravenes some express provision prohibiting 
auch gale must be sought to be aet aside within six months. . 


Rajah Gounden v. Raja Gounden ae ids ig oe 86 
Roeversioner —Efect of dismissal of claim petition by —See Hindu law (4) 
1. Specific performance— Agreement to divide. See Trusteeship. 


a Minor—Uontract by Hindu father—Specrfic 
Relief Act I of 1877, Ss. 21 (e), 28 (a} Principle of mutuality. 








Whese a Hindu father contracts to sell family lands for debts which 
are not immoral and dies pending & suit instituted against him for 
‘fc performance of the contract for sale and his a gona are 
brought on the record as his representatives : 
a æ . ° 
that the plaintiff is entitled to spect fic performance againat 
ae anor re A tatives, and that, where a sale by a father would 
be binding on his minor sons, an agreement to sell would be equally ` 
binding sad specifically enforceable, i 
d 
o e 
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À sale by gome of the members of an undivided Hindu family to another P 
of them of their rights as joint trustees of a charity and of their share 
in family property for one ontire sum is valid to the extent of the 
family property and the purchaser is entitled to a deoree for 
it, if he does not olaim an apportionment of the consideration. 
A completed agreement to effect a partition of family property in 
certain ways can be the basis of a suit for specific performance 
and the Court may pass a decree directing a deed of partition to 
be executed, though as part of the agreement, it was intended by 
the parties that a deed of partition should be drawn up but was not. 


Held algo that in a suit for specific performance upon an agreemént 
of partition entered into by the plaintiff and the first defendant, the 
son of the firat defendant may be impleaded as a defendant under 
28 C. P. O. though no specific performance can be claimed against 
him, he not having been & party to the agreement and the relief , 
prayed for against him was merely a declaration that the agrce- 
ment was binding upon hin. 


Alagayya v. Stvarama Sundara .. ex ss ies er Sis 288 


Unlawful eement—Stifing prosecution —Res judicata—Cwil 
Procedure Code, S. 18— Simar conditions of appealabHity—Limi- 
tation Act XV of 1877, 8. 22- Transposition of*defendant as 
pluintif—Specifio Relief Act I of 1377, 8. 42— Suit to declare agree- 
ment mvalid - Suit by one of several executants to set aside an 
agreement, 


An agreement part of the consideration for which is the abandonment 
of a non-compoundable oriminal charge is contrary to publio 
policy and therefore illegal, and void. 


A decision by an appellate court in a anit of a small cause nature in 
respect of which there is no second appeal. cannog operate as Hes, . 
judicata to prevent the.trial of a subsequent suit in which a gecoud 
appeal whould be competent. ` is 


Where parties who are defendants are subsequently transposed ns 
plaintiffs, they must be deemed to be added as plaintiffs within the 
meaning of 8. 22 of the Limitation Act and the suit should as re- 
gards them be deemed to have commenced only from the date of 


such transposition. 


No suit will lie under 8. 242 of the Specific Relief Act for a mero 
declaration that a certain instrument is invalid. 


Where an agreement is executed by several parties any one of them 
may sue to sot aside the agreement and relieve himself from lis- 
bility. 

Srirangachariar v. Rangasams Atyangar . . ss we a ae 106- 

Ultra vires—Ses Inam lands. 


Unregistered lease for flve years, See REGISTRATION Acr (2). 


Usufractuary mortgage, Ses TRANSFER or PROPERTY Act (1). 


8 
Valuation for appeal. Variation between plaint and decree— 
Limitation Act XV of 1877 Boh II, Arts 123, 127—Sui for parti- 
tion— Misjoinder —Liability of heirs of Karnavan — Receipt of assets. , « 
Where the plaint in a suit in the Subordinate Court was valued at 
less than 6.000 Re. but tho decree was for a sum exceeding 6,000 
Rs. as due at the dgte of suit, held, that the valuo of the suit for 
purposes of appeal must bo taken as equal to the amount of the 
° decree andythat the appeal lay to the High Court. 

š e 
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Whore the usufructuary mortgagee is entitled to the usnfruct in 
liou of interest at 10 per cout per annum, damages amounting to 
in at 10 per cent-may also be charged on the property in a 
decree for the money. 


- A prior mortgagee who takes subsequent to the usufructuary mort- 
gage a fresh mortgage bond including the amount of prior mort- 
gages, does nut thereby lose his priority. 


Linga Reddi v. Sama Row : a oe 
2.—@-_———— + —_- —__—- —-108 (¢.) and 8.117, 
117—Agricultural lease—Destruction by jfire—Lease void, 


Held, that a lease of a coffee garden is not an agricultural lease 
unger 8. 117 of the Transfer of Property Act. Where there was ao 
lease of coffee plants and they were destroyed Ly fire, the lease be. 
comes void under 108 (e.) of the Transfer of Property Act. 


Kunhayen Haji v. Mayan a =, sais ae 
3.———- , 8. 114—Payment into 


Court —Relief against forfeiture— Presidency Small Cause Courts Act 
XV of 1882 S. 22--“osts between attorney and client: 

















Held, that a lessee is entitled to be relieved against a forfeiture 
clause in the lease where in & suit for the recovery of property by 
the lessor as upon a forfeiture the lessee pays into court the 
arrears of rent with interest and costs, and that the further con- 
duct of the suit after the payment is at the risk of the plaintiff. 


An application under Ol. VII of the Presidency Small Cause Courts 
Act is not d suit within the meaning of 8. 22 of the Act, and the 
High Court cannot award costs as between attorney and olicnt for 
the plaintif’s failure to apply for ejectment in the Presidency 
Small Oause Court. 


Krishnasami Ohetti v. The Natal Emigration Board 
Trust Compromise—Usage—lts binding character. 


When the predecéssors of the parties had on two previous o on 
in 1845 and 1874 entered into a compromise as to certain disputes 
between them with regard to the trusteeship of a temple, and that 
compromise was acted upon for a series of years, their Lordships 
held that the compromise was binding upon the parties and their 
successors and could not now be questioned upon any theory of the 
extent of the right of either party in the abstract. The uea 
which had existed so long was the best exponent of their rights 
which was twice acquiesced in by the plaintiffs ancestors in l 
proceedings in which opportunity was afforded of a definite decision 
as to the rights of the respective families. 


Nilakandhen Namboodripad v. P. R, Varma Valia Nambudri 3 


Trusteeship, alienation of—Invalid—Sale of property valid though 
coupled with sale of trusteeship—Agreement to divide—Suitt for 
specific performance—J oinder of defendants —S. 28 C.P. 0. á 


Where the granto and his descendants had been successively manag- 
ing a charity and there was no deed of endowment or other evidence, 
showing the course of devolution of the right of management, held 
that all the sons of the previous rightful manager were entitled to 
be trustees and an alienation of their rights by somegn favor of one 
of them which amounts to complete divesting of their rights and® 
not a mere delegation of powers liable to resumption is inyald, 
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Where 6 divided branches of a Malabar Tarward and a seventh divid- 
ed branch sued for their shares of the property which had belonged 
to an eighth branch which became extinct, held, that the suit was 
ouf fora distributive share of the property of an intestato and 
that Art 123 and not Art. 127, of sch II of the Limitation Act 
applied to the suit. The Karnavan of the defendants, branch 
came into possession of the properties of the extinct branoh and 
was apparently managing the same till his death on behalf of 
all the branches entitled to them: held, that the defendants as his 
heirs were not liable to account for such properties to the plaintiffs, 
branches, unless {hey came into possession of his assets or he spent 
any of the properties for their benefit: held atso that the 6 branches 
of the plaintiffs were entitled to ihstitute a single suit for their 
six—seventh share of the properties ayd the muit was not bad for 
misjoinder of causes of action. 
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Wrong— Extraodinary casualty—uppor riparian proprietor —lower at 


riparian proprietor—See. Torts. 
Zemindar -impartible, See LIMITATION Act (1). 
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